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Wednesday, November 26, 1980

Title 3--

The President

Executive Order 2252 of November 24, 1980

The Honorable John William McCornack

As a mark of respect to the memory of the Honorable John William McCor-
mack, former Speaker of the United States House of Representatives and a
Representative of the State of Massachusetts, it is hereby ordered, pursuant to
the provisions of Section 4 of Proclamation 3044 of March 1, 1954, as amended,
that until interment, the flag of the United States shall be flown at half-staff
on all buildings, grounds and naval vessels of the Federal Government in the
District of Columbia and throughout the United States and its Territories and
possessions. I also direct that the flag shall be flown at half-staff for the same
length of time at all United States embassies, legations, consular offices, and
other facilities abroad, including all military facilities and naval vessels and
stations.

"7
THE WHITE HOUSE,
November 24, 1980.

[FR Dc. 80-37047
Filed 11-24-80-, 2-55 pm]

Billing code 3195-01-M

/ 7el,'
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Presidential Documents

Proclamation 4805 of November 24, 1980

Special Limited Global Import Quota for Upland Cotton

By the President of the United States of America

A Proclamation

1. Section 103(f'(1) of the Agricultural Act of 1949, as added by Section 602 of
the Food and Agriculture Act of 1977 (the Act) (91 Stat. 913, 934; 7 U.S.C.
1444(f)(1)), provides that whenever the Secretary of Agriculture determines
that the average price of Strict Low Middling one and one-sixteenth inch
cotton (micronaire 3.5 through 4.9), hereinafter referred to as "Strict Low
Middling Cotton," in the designated United States spot markets for a month
exceeded 130 per centum of the average price of such quality of cotton in such
markets for the preceding thirty-six months, notwithstanding any other provi-
sions of law, the President shall immediately establish and proclaim a special
limited global import quota for upland cotton. A quota, effective from April 3
through July 2,1980, was placed in effect by Proclamation No. 4742.
2. When a special quota has been established during the preceding twelve
months, the amount of the next quota is to be the smaller of twenty-one days
of domestic mill consumption of upland cotton at the seasonally adjusted
average rate of the most recent three months for which data are available or
the amount required to increase the supply to 130 percent of he demand. The
quota is to remain in effect for a ninety-day period.
3. The Secretary of Agriculture has informed me that he has determined that
the average price of Strict Low Middling Cotton in the designated spot
markets for the month of September 1980 has exceeded 130 per centum of the
average price of such cotton in such markets for the preceding thirty-six
months. The Secretary's determination was based upon the following data:
(a) The average price of Strict Low Middling Cotton in the designated spot
markets for the month of September 1980 was 87.1 cents per pound.
(b) The average price of Strict Low Middling Cotton in the designated spot
markets for the thirty-sLx months preceding the month of September 1980
(September 1977 through August 1980) was 62.85 cents per pound.
4. Twenty-one days of domestic mill consumption of upland cotton, which is
any variety of the Gossypium hirsutum species of cotton, at the seasonally
adjusted rate of the most recent three months for which data are available
(June 1980 through August 1980) is 238,633,920 pounds.
5. On the basis of computations made in accordance with Section 103(f](1) of
the Act, a quantity of 261,757,920 pounds of upland cotton is required to
increase the supply of such cotton to 130 percent of the demand therefor.
NOW, THEREFORE, I, JIMIMY CARTER, President of the United States of
America, by the authority vested in me by the Constitution and Statutes of the
United States of America, including Section 103(f1(1) of the Agricultural Act of
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1949, as added by Section 602 of the Food and Agriculture Act of 1977, and in
order to establish a special ninety-day limited global import quota for
238,633,920 pounds of upland cotton, do proclaim that the temporary provision
set forth in item 955.07 of Part 3 of the Appendix to the Tariff Schedules of the
United States is hereby amended to read as follows:

"'Item Article Quota Quantity (in
pounds)

955.07 Notwithstanding any other quantitative limitations on the im-
portation of cotton, upland cotton, if accompanied by an
original certificate of an official of a government agency of the
country m which the cotton was produced attesting to the fact
that cotton is a variety of the Gossypium hirsutum species of
cotton, may be entered during the 90-day period November 28,
1980 through February 25, 1981 ........................ 238,633,920 pounds"

IN WITNESS WHFREOF, I have hereunto set my hand this 24th day of
November.im the year of our Lord nineteen hundred and eighty, and of the
Independencq qtthe United States of America the two hundred and fifth,

[JFR Do. 0-729 2,A 7
Filed 11-25-80; 10:39 am]
Blling code 3195-O1-M
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Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.
The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930

Cherries Grown in Michigan, New York,
Wisconsin, Pennsylvania, Ohio,
Virginia, West Virginia, and Maryland;
Revision of Interest Rate

AGENCY: Agricultural Marketing Service,
USDA
ACTION: Final rule.

SUMMARY: This action changes the
interest rate charged on delinquent
assessments from one percent to one
and one-half percent per-month. The
action is necessary to bring the interest
rate more into line with current
comparable rates.
EFFECTIVE DATE: January 1. 1981.
FOR FURTHER INFORMATION CONTACT.
Malvin E. McGaha. Chief, Fruit Branch,
F&V, AMS. USDA, Washington, D.C.
20250, telephone 202-447-5975. The Final
Impact Analysis relative to this action is
available on request from the above
named individual.
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures established in
Secretary's Memorandum 1955 to
implement Executive Order 12044 and is
classified "not significant." Notice was
published in the October 29,1980. issue
of the Federal Register (45 F.R. 71571)
that the Department was considering a
proposal to change the interest rate
charged handlers for delinquent

assessments from one percent to one
and one-half percent per month. A 15-
day comment period was provided No
comments were received,

This action was unanimously
recommended by the Cherry
Administrative Board under § 930A1(b)
of marketing Order No. 930 (7 CFR Part
930). The marketing order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 001-874). The Board is the agency
established under the order to
administer its terms and conditions.
Under the marketing order, the Board
may charge interest on assessments not
paid by handlers within a prescribed
time after billing. The current interest
charge of one percent per month on the
unpaid balance has been in effect since
1972. This action will revise the charge
to one and one-half percent per month to
reflect a rate more in line with current
comparable rates.

It is hereby found that this action will
tend to effectuate the declared policy of
the act. Therefore, paragraph (b) of
§ 930.107 Subpart-Rles and
Regulations (7 CFR 930,101-9305911 is
revised to read as follows:

§ 930.107 Assessment procedure.

(b) Each handler shall pay interest of
one and one-half percent per month on
any unpaid balance beginning 30 days
after date of billing.
(Sees, 1-19, 48 Stat 31, as amcrfdd (7 U S C,
601-6-4))

Ddted. Nomembrir 21, lIQO, tf 1ecome
effective Januar 1. 1q61,
D. S. Kuryloski,
Deputy Direc torFrud wid t .,'!ah, Di w2 t,
AgricufturaIA~arA etng Sr'n z ,

BILLING COOE 3410-02-M

7 CFR Part 966

Tomatoes Grown In Florida; Approval
of Amendment No. 1 to Handling
Regulation

AGENCY: Agricultural Marketing Service,
USDA.

Federal Register

V!d, 45, NP. 23

WeJnusdav. Notiember 26 1980

ACTION: Final rule.

SUMMARY: This amendment extends
through June 13,1981. the minimum
grade, size, pack, container, marking
and inspection requirements effective
from October 12 through November 30,
1980, for tomatoes grown in certain
counties in Florida. It promotes ordert
marketing of such tomatoes and keeps
less desirable sizes and qualities from
being shipped to consumers.

EFFECTIVE DATE: December 1.1980.

FOR FURTHER INFORMATION CONTACT.
Charles W. Porter, Chief. Vegetable
Branch. Fruit and Vegetable Division.
AMS, USDA, Washington. D.C. 20250
(202) 447-2615. The Final Impact
Statement relative to this final rule is
available on request from Mr. Porter.

SUPPLEMENTARY INFORMATION This
final action has been reviewed under
USDA procedures established in
Secretary's Memorandum 1955 to
implement Executive Order 12044 and
has been classified "not significant."

Marketing Agreement No. 125 and
Order No. 966, both as amended (7 CFR
Part 966) regulate the handling of
tomatoes grown in designated counties
of Florida. It is effective under the
Agricultural Marketing Agreement Act
of 1937. as amended (7 U.S.C. 601-6741,
The Florida Tomato Committee,
established under the order, is
responsible for its local administration

Notice of proposed rulemaking was
published in the October 20,1980,
Federal Register (45 FR 69245) inviting
comments by November 19, 1980. None
% as filed.

'The amendment is based upon
recommendations made by the
committee at its public meeting in Palm
Beach, Florida, on September 5.1980.

'I he recommendations of the
committee reflect its appraisal of the
composition of the 1980-81 crop of
Florida Tomatoes and the marketing
prospects for this season. The regulation
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is similar to those issued during past
seasons and to the temporary regulation,
in effect during October 12 through
November 30, 1980. The grade and size
requirements%afe necessary to prevent
tomatoes of lower quality and
undesirable size from being distributed
in fresh market channels. S-uchtomatoes
are usually of negligible. economic value
to producers. This will provide
consumers-with tomatoes of good
quality and size throughout the season
consistent with the overall quality of the
crop. During past seasons, some
problemswere encountered in properly
sizing varieties that have a tendency
towards an oblong shape -when grown
under unfavorable weather conditions.
This season, as in the previous one, a 2/
32 inch overlap of sizes is permitted to
help alleviate. the problem. The
requirements,.including those of
containers, container net weights, and[
size classifications, are intended to
standardize shipments inthe interest of
orderly marketing and to improve
returns to growers.

Exceptions are provided to certain of
these requirements to recognize special
situations in which such requirements
would be inappropriate or unreasonable.
Shipments may be allowed to certain
special purpose outlets without regard
to mimmum grade, size, container or
inspection requirements provided that
safeguards are used to prevent such
tomatoes from reaching unauthorized
outlets. Tomatoes for canning are
exempt under the legislative authority
for this part. Since no purpose would be
served-by regulating tomatoes used for
relief, experimental or charity purposes
such shipments are also exempt.
Because export requirements differ
materially, on occasion, from domestic
market requirements such shipments are
exempt.

The followingtypes of tomatoes are
exempt from these regulations:
elongated types commonly referred to as
pear shaped or paste tomatoes,
cerasiform type tomatoes commonly
referred to as cherry tomatoes,
hydroponic tomatoes and greenhouse
tomatoes. Such types are generally of
good quality, readily identifiable either
by their distinctive shapes or container
markings and usually comprise a-very
small part of the total crop. Only
tomatoes shipped outside the regulated
area are being regulated because of an
increase in the U-pick type of harvest in

Florida production areas close to urban.
* areas and resulting difficulty in-
obtaining compliance with regulations.
The minimum quantity exemption
permits persons to handle-up.to 60
pounds of tomatoes per day-without
regard to the requirements of this part,
This reduces the problem of
enforcement on. small shipments of
essentially noncommercial nature. The
requirements concerning special pack
shipments are mtendedto help handlers
in the production area compete on an
equal basiswithth~se outside the area
by not requiring remspection of
previously inspected andicertified
tomatoes when repackedin consumer
size packages.

Occasionally individual fruit of
several new varieties, including Flora-
Dade, may be elongated in shape. This
characteristic.may be exaggerated by
adverse -growing conditions. It is
anticipated that handlers packing these
varieties usually will be able to comply
with all provisions ofthe regulation.
However, if situation's arise in which the
incidence of tomatoes not of the normal
globular shape makes sizingrn
accordance with presentgrade
standards infeasible, the affected
varieties may beexempted from the size
requirements of the regulation.

Findings. After-consideration of all
relevant matters presented, including
the above proposal recommended by the
Florida Tomato Committee, established
pursuant to said markelting agreement
and order, it is hereby found and
determined that the amendment to the
handling regulation, as hereinafter set
forth, will tend to effectuate the
declared policy of the act.

It is hereby further found that good
cause exists for not postponing the
effective date of this section until 30-
days after publication in the Federal
Register (5 U.S.C. 553) and that (1)
shipments of the 1980-81 crop tomatoes
grown in the production area have
begun and the regulation should become
effective on the effective date herein to
maximize benefits to producers; (2)
information regarding the provisions of
the recommendation by the committee
has been. disseminated'among, the
growers and handlers of tomatoes in the
production area; (3) a temporary
regulation with identical requirements is
effective for the period October 12
throughNovember 30, 1980; and (4)
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compliance with this section should not
require any special preparation on the
part of handlers subject thereto which
cannot be completed by such effective
date.

Section 966.319 (45 FR 67298, October
10,1980) is amended as follows:

§966.319 Handling regulation.
During the period December 1, 1980.

through June 13,1981, no person shall
handle any lot of tomatoes for shipment
outside the regulated area unless they
meet the requirements of paragraph (a)
of this section or are exempted by
paragraphs (b) or (d) of this section.

(a) Grade, size, container and
inspection requirements..--1 Grade.
Tomatoes shall be graded and meet the
requirements specified for U.S. No. 1,
U.S. Combination, U.S. No. 2, or U.S. No.
3, of the U.S. Standards for Grades of
Fresh Tomatoes. When not more than 15
percent of tomatoes in any lot fail to
meet the requirements of U.S. No. 1
grade and not more than one-third of
this 15 percent (or 5 percent) are
comprised of defects causing very
serious damage including not more than
one percent of tomatoes which are soft
or affected by decay, such tomatoes
may be shipped and designated as at
least 85 percent U.S. No. 1 grade.

(2) Size. fi] Tomatoes shall be at least
2%2 inches in diameter and be sized in
one or more of the following ranges of
diameters. Measurement of diameters
shall be in accordance with the methods
prescribed in § 2851.1859 of the U.S.
Standards for Grades of Fresh
Tomatoes.

Size cwesoaon M
dftr dn*W

W 2%z 2%t
xS 2, 2"%a
6x6 21%t 21%*

5x6 and lagerW- 2t%2 ___

[ii) Tomatoes of designated sizes may
not be commingled unless they are over
21%s inches in diameter and each
container shall be marked to indicate
the designated size.

(iii) Only numerical terms may be
used to indicate the above listed size
designations on containers of tomatoes.
except when tomatoes are commingled
the containers can be marked 6x6 & Lgr.
or 5x6 & Igr.

(iv) To allow for variations incident to
proper sizing, not more than a total of
ten (10) percent, by count, of the
tomatoes in any lot may be smaller than
the specified minimum diameter or
larger than the maximum diameter.

(3) Containers. (i) Tomatoes shall be
packed in containers of 20, 30 or 40
pounds designated net weights and
comply with the requirements of
§ 2851.1863 of the U.S. tomato standards.

(ii) Each container shall be marked to
indicate the designated net weight and
must show the name and address of the
shipper in letters at least one-fourth (Y,)
inch high.

(iii) If the container in which the
tomatoes are packed is not clean and
bright in appearance without marks,
stains, or other evidence of previous use,
the lid of such container shall be marked
in a principal display area at least 2
inches high and 4 inches long with the
words "USED BOX" in letters not less
than 1 inches high and the name of the
shipper and point of origin in letters not
less than % inch high.

(4) Inspection. Tomatoes shall be
inspected and certified pursuant to the
provisions of § 966.60. Each handler who
applies for inspection shall register with
the committee pursuant to § 968.113.
Handlers shall pay assessments as
provided in § 96.42. Evidence of
inspection must accompany truck
shipments.

(b) Special purpose shipments. The
requirements of paragraph (a) of this
section shall not be applicable to
shipments of tomatoes for canning
experimental purposes, relief, charity or
export if the handler thereof complies
with the safeguard requirements of
paragraph (c) of this section. Shipments
for canning are also exempt from the
assessment requirements of this part.

(c) Safeguards. Each handler making
shipments of tomatoes for canning,
experimental purposes, relief, charity or
export in accordance with paragraph (b)
of this section shall:

(1) Apply to the committee and obtain
a Certificate of Privilege to make such
shipments.

(2] Prepare on forms furnished by the
committee a report in quadruplicate on
such shipments authorized in paragraph
(b) of this section.

(3) Bill or consign each shipment
directly to the designated applicable
receiver.

(4) Forward one copy of such report to
the committee office and two copies to
the receiver for signing and returning
one copy to the committee office. Failure
of the handler or receiver to report such
shipments by signing and returning the
applicable report to the committee office
within ten days after shipment may be
cause for cancellation of such handler's
certificate and/or receiver's eligibility to
receive further shipments pursuant to
such certificate. Upon cancellation of
any such certificate, the handler may

appeal to the committee for
reconsideration.

(d) Exemption-{() For types. The
following types of tomatoes are exempt
from this regulation: Elongated types
commonly referred to as pear shaped or
paste tomatoes and including but not
limited to San Marzano, Red Top and
Roma varieties; cerasiform type
tomatoes commonly referred to as
cherry tomatoes; hydroponic tomatoes;
and greenhouse tomatoes.

(2) For minimum quantity. For
purposes of this regulation each person
subject thereto may handle up to but not
to exceed 60 pounds of tomatoes per day
without regard to the requirements of
this regulation but this exemption shall
not apply to any shipment or any
portion thereof of over 60 pounds of
tomatoes.

(3) For special packed tomatoes.
Tomatoes which met the inspection
requirements of paragraph (a](4) of this
section which are resorted, regraded
and repacked by a handler who has
been designated as a "Certified Tomato
Repacker" by the committee are exempt
from (i) the tomato grade classifications
of paragraph (a)(1), (ii) the size
classifications of paragraph (a)(2) except
that the tomatoes shall be at least 2%z
inches in diameter and (iii) the container
weight requirements of paragraph (a)(3].

(4) For varieties. Upon
recommendation of the committee,
varieties of tomatoes that are elongated
or otherwise misshapen due to adverse
growing conditions may be exempt by
the Secretary from the provisions of
paragraph (a)(2) Size.

fe) Definitions. "Hydroponic
tomatoes" means tomatoes grown in
solution without soil; "greenhouse
tomatoes" means tomatoes grown
indoors. A "Certified Tomato Repacker"
is a repacker of tomatoes in the
regulated area who has the facilities for
handling, regrading. resorting and
repacking tomatoes into consumer size
packages and has been certified as such
by the committee. "U.S. tomato
standards" means the revised United
States Standards for Grades of Fresh
Tomatoes (7 CFR 2851.1855-2851.1877).
effective December 1,1973, as amended,
or variations thereof specified in this
section. Other terms in this section shall
have the same meaning as when used in
Marketing Agreement No. 125, as
amended, and this part, and the U.S.
tomato standards.
(0 Applicability to imports. Under

Section 8e of the act and Section 980.212
"Import regulations" (7 CFR 980.212)
tomatoes imported during the effective
period of this section shall be at least
U.S. No. 3 grade and at least 2%z inches
in diameter. Not more than 10 percent,
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by count, in any lot may be smaller than
the minimum specifieddiameter.

, (Secs. 1-19; 4a Stat. 31, as amended: (7 U.S.C.
601-674))

Dated November 21,1980 to become.
effective December 1, 1980,
D. S. Kurylaski, -

Deputy Director, Fruit and Vegetable
Division, AgriculturalMareting Service.
[FR Doc; 80-36939 Filed 11-25-80; &45 am]
BILLING CODE 3410-02-M

Commodity Credit Corporation

7 CFR Part 1493
[Amdt. 1]

Export Credit Guarantee Program
(GSM-102); Guaranteeing Against
Defaults by Foreign Banks

AGENCY: Commodity Credit-Corporation,
USDA.'
ACTION: Final rule,

SUMMARY:This.rule amends the'CCC
Export~rediLGuarantee Program-
Subpart A-Guaranteeing Against
Defaults by Foreign Banks [7 CFR Part
1493) to make it clear that (1J CCC will
not. for any actions, omissions or
statements made by an'exporter over
which the assignee has notcontrol,
reduce its, liability or ann its coverage
under a payment guarantee to an
assignee for any commodities shipped,
and (2] CCC wil not withhold any
portion of the proceeds thatmay
become due and payable to the assignee
under the payment guarantee even if an
exporter has obtained other'coverage for
such loss.
EFFECTIVE DATE: November 25, 1980.
1 ommenta-by January 26,1981.
FOR FURTHER INFORMATION CONTACT:
L. T: McElvain or Thomas Pomeroy,
Export Credits, Foreign.Agricultural
Service, US. Department of Agriculture,
14th, Street and Independence Avenue
SW, Washington, 11C. 20250 telephone
(202) 447-3224. Actions of this kind were
anticipated under the provisions of 7
CFR Part 1493 and-are specifically
considered in the Final Impact
Statement. prepared for that part. That
Final Impact' Statement which describes
the options considered in developing
this final rule andthe impact of

implementing each option is available
on request from the above named
individuals.
SUPPLEMENTARY INFORMATION: This
final action has been-reviewed under
USDA procedures established-in
Secretary's Memorandum 1955 to
implement Executive Order 120446; and
has been classified as "not significant".

Kelly M. Harrison, General Sales
Manager, FAShas determined that an
emergency situation exists which
warrants publication without
opportunity'for a public comment period
on this final action because CC~has

'received a-number ofinquiries from
state and national banks concerning-the
assignee's protection under the CCC
Export-Guarantee Program.

Further, pursuant tor the
administrative',procedure provisions in 5
U.S.C. 553, it is found upon goodcause
that notice and other public procedures
with respect ta this emergency final
action: are impracticable and contrary to
the public interest, and good cause is
founcfor making this emergency final
action effective less than-30 days after
publication of this document in-the
Federal Register. Comments have been
solicited for 60 days after publication of
this document, andthis emergency final
,actionwill be scheduled for review so
that a final document discussing
comments received and any amendment
required car-bepublished in the Federal
Register as soon as possible.

The amendment will make clear to
assignees of payment guarantees that,
where commodities have been exported,
CCC does-not intend to hold them-
responsible-or take any actionr or raise

- any defense against any assignee for
any action, omission orstatement made
by an exporter, over which the assignee.
hasno control providedthe exporter
submits-the report required under 7'CFR
1493.7 and the exporter or the- assignee
pr6vldes the statements-and documents
specified in Section 1493.8. However,
CCC still retains its rights ta annul the
payment guarantee with respect tor
commodities which have not been"
shipped in the situation above-
described.

The amendmentwill aIso assure-that
CCC will not withhold any portion of the
amount due from CCC. to the assignees
under CCC's payment guaranteewhere
the exporter has obtained other
coverage for the same loss. CCC's rights
are protected in this regard since the
exporter is required under Section
1493.1Q to turnover to. CCC any monies
received, from any source forthe
defaulted payment.

Accordingly, 7 CFR Part 1493, CCC
Export Credit Guarantee Program
(GSWM-02) ', Subpart A--Guaranteeing
AgainstDefaults byForeigriBanks, is
amendedeas follows:

Section 1493.9-is amended by revising
paragraplr (b] and adding a new
paragraph (d) to read as-follows:

§ 1493.9 Payment of loss.

(bl CCC's maximum liability will te
limited to the lesser of (1) the
guaranteed value as shown In the
payment guarantee plus eligible interest
or (2) the percentage of the exported
value as bpeqified in the payment
guarantee plus eligible interest.
* * * *

(d) Notwithstanding any other
provision oithe regulations set forth in
this Subpart tQ the contrary with regard
to commodities shipped to which the
payment guarantee is applicable CCC
will not hold the assignee responsible or
take any action or raise any defense
against the assignee for any action,
omission or statement by the exporter
overwhich the assignee hasno control
provided that (1) the exporter complies
with the reporting requirements under
§ 1493.7 and (2) the exporter or the
exporter's:assignee furnishes the
statements and documents specified In
§ 1493.8
(Sec. BCD, OiStat. 107Z (15 U.S.C. 714c(o))

Signed at Washington. D.C. on November
18,1980.
Fred C.,Welz.
Acting Vice Presideht. Commodity Credit
Corporation and General Sales Manager
Foreign Agricultural Service.
[FR Doc. W8-91 Filed 11-25-ft &45 am)
BILLING CODE 3410-10-M

Animal and Plant Health Inspection
Service
9 CFR Part 82
Exotic Newcastle Disease; and
Psittacosis or Ornithosis in Poultry;
Area Released From Quarantine
AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION:Final rule.

SUMMARY: The purpose of this
amendment is to release a portion of
Harris County in Texas, from areas
quarantined because of exotic
NeWcastle disease. Surveillance activity
indicates that exotic Newcastle diseaso
no longer exists in the area quarantined.
EFFECTIVE DATE: November 20, 1980,
FOR FURTHER INFORMATION-CONTACT:
C. G. Mason, Chief, National Emergency
Field Operations, Emergency Programis,
Veterinary Services, USDA, 0505
Belcrest Road. Federal Building.Room
751, Hyattsville, MD 20782. 301-430-
8073.
SUPPLEMENTARY INFORMATION-This
amendment excludes a portion of Harris
County in Texas, from the areas
quarantined because of exotic
Newcastle disease under the regulations
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in 9CrR-PErt 8, ae.amunded. Therefore,
the restrictions pertaining to the
interstate movement of poully, mynah
and psittacine birds, and birdk of all
other species under any form of
confinement, atd their carcasses and
parts thereof, and certain other articles
from quarantined areas, as contained in
9 CFR Part 82.as amended, will not
apply to, the excluded area.

Acomlingly, Part'82. Title 9, Code of
FedaeaLReplations,.ia hereby amended
in the foiowingrespeet.

Ir §,M3(a}(3). rdagng to the State of
Tex.as paragraph (y) relatingto the
prensen oExa*exj Inc., (David Allen),
57217IgeRoad, Houston, Harris
County is deleted.

(Secs. 4-7.23 Stat. 32, as amended; sacs. 1
and 2, 32 stat. 791-792, as amended. secs. 1-4.
33 Stat 1264.1265, as amended: sacs. 3 and
11, 76 Stat. 130. 132 (21 U.S.C. 111-113,115.
117, 120, 123-126, 134b. 134T, 37FR 28484.
28477: 38 FR 19T1)

This amendment relieves certain
restrictions no longer deemed necessary
to prevent the spread of exotic
Newcastle disease, and must be made
effective immediately to. be of maximum
benefit to affected persons. It does not
appear that public participation in this
rulemaking proceeding would make
additional relevant information
availab& to the Department.

Themfore. pursuant to the
administrative proeadume provisions in 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respeetto'thisfinal rule are
impracticable and contrary to. the public
intora ka dm go auseis fourn for
making this final rule effective less than
30 days after publication of this
documentin the Federal Register.

Further.tis final rule has not been
designated as "significant," and is being
published in.accordance with the
emergency procedies in Executive
Order 12244 and'Secretary's
Memorandum 195. It has been
deteiniaedrby E..: Sharman Acting
Assistant Deputy Administrator, Animal
Health Programs, APHIS, VS. LStA,
that the emergency nature of this final
rule-warrants publication without
opportunity. for prior public comment or
prepamlion ofan impact analysis
statement.at this.time.

Tbis. final rle implements the
regulatian in Ra aL. It will be
schedaled.for mview in. conjunction
with the peardio review of the
regulaions, in thal Part required under
the provislons of Executive Order 12044
and Secretary's Memorandum 1955.

Dae at Washington D.C. this 20th day of
November. 1960.
Norvan L Meyer,
Acting DeputyAdministralor, Vetrwar)
Services.
IFR Doc M Fikd It-ZS- &45 Am'i

SILUNG COoE 3410-4-U

9 CEm.Part 82

Exotic Newcastle 0lsease; and
Psittomosl or arnithosls In Poultry;
AreesReised Fbom Quarantine

AGIC Y- Animal and Plant Health
Inspection Service, USDA.
AC71ON: Final rule.

suMAR,: The purpose of this
amendment is to release a portion of
Hawaii County in Hawaii, from areas
quarantined because of exotic
Newcastle disease. Surveillance activity
indicates that exotic Newcastle disease
no longer exists in the area quarantined.
EFFECTIVE DATE: November 20, 1980.
FOR IURTHER INFORMATION CONTACT.
C. G. Mason, Chief, National Emergency
Field Operations, Emergency Programs,
Veterinary Services, USDA. 505
Belcrest Road, Federal Building, Room
751. Hyattsville, MD 20782,301-438-
8073.
SUPPLEMENTARY INFORmATION This
amendment excludes a portion of
Hasvaii County in Hawaii. from the
areerquarantined because of exotic
Nevsaale disease under the regulations
in 9 F Part 81, as amended. Therefore.
the rastrictions pertaining to the
interstate movement of poultry, mynah
an&psifttcine birds, and birds of all
othw species under any form of
confinement and their carcasses and
parts thereof, and certain other articles
from quarantined areas, as contained in
9 CFR lhrt 82, as amended, will not
apply to the excluded area.

Acordingly, Part 82, Title 9, Code of
Federal Regulations, is hereby amended
in the following respect.

In § 82.3(a)(13), relating to the State of
Hawaii. paragraph (i) relating to the
premises of Avian Distributions, Inc.,
(John L Sobel), Makuu Road, Kenau,
Hawaii County is deleted.

(Sec. 4-7.23 Stal. 32. as amanded;. ,acs.
and-Z 32 Stat. 791-792, as amended; sm. 1-4.
33 Sat. 1204.128, as amended; ses 3 and
11, 7&SWt. 1W. 132: (21 U.SC. 111-113,115,
117'. 12M.123-12, 134b, 1340; 37 FR 28464;
2847r 38 FR 191411

This amendment relieves certain
restrictions no longer deemed necessary
to prevent the spread of exotic
Newcastle disease, and must be made
effective immediately to be of maximum

benefit to affected persons. It does not
appear that public participation in this
rulemaking proceeding would make
additional relevant information
available to the Department.

Therefore, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect to this final rule are
impracticable and contrary to the public
interest and good cause is found for
making this final rule effective less than
30 days after publication of this
document in the Federal Register.

Further, this final rule has not been
designated as "significant." and is being
published in accordance with the
emergency procedures in Executive
Order 12044 and Secretary's
Memorandum 1955. It has been
determined by E. C. Sharman, Acting
Assistant Deputy Administrator, Animal
Health Programs, APHIS, VS. USDA,
that the emergency nature of this final
rule warrants publication without
opportunity for prior public comment or
preparation of an impact analysis
statement at this time.

This final rule implements the
regulations in Part 82. It will be
scheduled for review in conjunction
with the periodic review of the
regulations irn that Part required under
the provisions of Executive Order 12044
and Secretary's Memorandum 1955.

Done at Washington. D.C., this 20th day of
November 190.
Norvan L Meyer,
Acting DepuyTAdmaist1rao:. Vderirary
Sertcs.

OLUNG CODE 34l U4t-

NUCLEAR REGULATORY

COMMISSION

10CFR Part 72

Uceneing Requlrements for the
Storage of Spent Fuel in an
Independent Fuel Spent Storage
Installation; Correction

AGENCY. Nuclear Regulatory
Commission.
ACTION. Final rule; correction.

SUMMARM: In a Federal Register
document published on November 12.
1980 (45 FR 748093). the NRC added a
new Part 72 to its regulations to cover
the specific licensing requirements for
the storage of spent fuel in an
independent spent fuel storage
installation (ISFSI]. The effective date
was inadvertently printed as November
28.1980. This document corrects the
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error and publishes-the effective date of
December 12, 1980.
DATE: Part 72 is effective December 12,
1980.
FOR FURTHER INFORMATION CONTACT:
John D. Philips, Chief, Rules and
Procedures, Office of Administration,
Nuclear Regulatory Commission,
Washington, DC 20555, (301) 492-7086.

Dated-at Bethesda, Maryland this 20th day
of November, 1980.

For the Nuclear Regulatory Commission.
Samuel J;Chilk,
Secretary of the Commission.
[FR Dec. 80-3883 Filed 11-20-8W. 8.45 am]
BILLING CODE 7590-01-M

FEDERAL RESERVE SYSTEM

12 CFR Part 201

Extensions of Credit by Federal
Reserve Banks; Changes in Discount
Rates

AGENCY: Board 6f Governors of the
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board of Governors has
amended its.Regulation A, "Extensions
of Credit by Fe-deral Reserve Banks," for
the purpose of adjusting discount rates
with a view to accommodating
commerce and business in accordance
with other related rates and the general-,
credit situation of the country. In
addition, the Board adopted a surcharge
of 2 percentage points on frequent use of,
the discount window by large
borrowers.
EFFECTIVE DATE: The changes were
effective on the date specified below.,
FOR FURTHER INFORMATION CONTACT.
Theodore E. Allison', Secretary, Board of
Governors of the Federal Reserve
Sgstem, Washington, D.C. 20551 (202/
452-3257). "

SUPPLEMENTARY INFORMATION: Pursuant
to the authority of 5 U.S.C. Sec.
553(b)(3)(B) and (d)(3), these
amendments are being published
without prior general notice of proposed.
rulemaking, public participation, or
deferred effective date. The Board has
for good cause found that current
economic and-financial considerations
required that these amendments must be
adopted immediately.

Pursuant to section 14(d) of the
Federal Reserve Act (12 U.S.C. 357, Part
201 is amended as set forth below:

1. Section 201.51 is revised to read as
follows:

§ 201.51 Short term adjustment credit for § 201.53 Emergency credit for other than
depository Institutions. " depositoiy Institutions.

The rates for short term adjustment The rates for emergency credit to
credit provided to depository individuals, partnerships, or
institutions § 201.3(a) of Regulation A corporations other than depository
are: institutions under § 201.3(c) of

Regulation A are:
Federal Reserve Bank of- Rate Effective

Boston...... -- .--------------- 12 Nov. 17, 1980.
New York..-- ....-.---. _ -12 Nov. 17. 1980.
Philadelphia .- 12 Nov. 17. 1980.
Clavland -: ,, ................ 12 Nov 17. 1980. -

Richond_12 Nov. 17.1980.Richrnond=.. 2.................. ..... 12 .Nov. 17. 1980.

Atlantao.. .................... 12 Nov. 17. 1980.
Chicago .- - - _ 12. Nov. 17, 1980.

St Louis ............. 12 Nov. 17, 1980.
Minneapotis....... 12 Nov. 17. 1980.
Kansas Cty ............. ............. 12 Nov. 17.1980.
Dalls-.-.- -. ' 12 Nov. 17. 1980.
San Francisco............. -........ 12 Nov. 17. 1980.

A 2 percent surcharge is imposed
additionally on borrowings for short-
term adjustment purposes-of institutions
with-deposits of $500 millioh or more.

2. Sectidn 201.52 is revised to read as
follows:

§ 201.52 Extended credit to depository
institutions.

(a) The rates for seasonal credit to
depository institutions.under
§ 201.3(b(1{j of.Regulation A are:

Federal Reserve Bank of- Rate Effective

Boston ...... 12 - Nov. 17, 1980.
New York. .-.___ __ 12 Nov. 17, 1980.
Philadelphia.. .... 12 Nov. 17, 1980.
Cleveland--- - - 12 Nov. 17,. 1980.
Richmond._'. ... ... 12 Nov. 17, 1980.

'Atlanta .... .12 Nov. 17.1980.
Chicago . . 12 Nov.17. 1980.
St Louis ....... .. 12 Nov. 17, 1980.
-Minneapolis......... .... 12 Nov. 17. 1980.
Kansas Cty.. .... 12 Nov. 17, 1980.
Dallas- . 12 Nov. 17. 1980.
San Francisco-.......... 12 Nov. 17,1980.

(b) The rates of other extended credit;
provided to depository institutions
where there are exceptional
circumstances,or practices involving a
particular institution under § 201.3(b)(2)
of Regulation A are:

Federal Reserve Bank of- - Raie Effective

Boston... . ... 13
New York.-.- - - - 13
Philadelphia .--..... .. . . 13
Cleveland ._ _........... 13

Atlanta ............... -....... 13

Sa Louiso.... 13Minneapolis_......-........ 13
Kansas City-..............._ 13.

San Francisco ---------------- ... 13

Nov. 17. 1980.
Nov. 17, 1980.
Nov. 17, 1980.
_Nov. 17,1980.
.Nov. 17. 1980.
Nov. 17. 1980.
Nov. 17, 1980.
No,. 17, 1980.
Nov. 17. 1980.
Nov. 17, 1980.
Nov. 17, 1980.
Nov. 17, 1980.

3. Section 20L53 is revised to read as
follows'

Federal Reserve Bank of- Rate Effective

Boston 1................. 15 Nov. 17, 1980.
New York........... .. . 15 Nov, 17, 1980,
Philadelphia............ 15 Nov. 17, 1080.
Cleveland. ....................... 15 Nov, 17, 1980.
Richmond' ................. 15 Nov. 17, 1980,
Atlanta ............... 15 Nov. 17. 1980,Chicago...... .. ....... .. 15 Nov, 1 , 1980,

St. Louis.......... . . 15 Nov. 17,1980.
Minneapolis ........................... 15 Nov. 17, 1980,
Kansas City .................. ............ 15 Nov. 17, 1980.
Dallas. ................................ 15 Nov. 17, 1980.
San Francisco_.................... 15 Nov, 17, 1080.

(12 U.S.C. 248(i). Interprets or applies (12
U.S.C. 357))

By order of the Board of Governors,
November 19, 1980.
Jefferson A. Walker,
Assistant Secretary ofthe Board.
[FR Dec. 80-38894 Filed 11-25-M. 8:45 am]

BILLING CODE 6210-01-M

NATIONAL CREDIT UNION

ADMINISTRATION

12 CFR Part 741

[IRPS 80-11]

Statement of Interpretation and Policy;
State Chartered Federally Insured
Credit Unions As Most Favored
Lenders

AGENCY: National Credit Union
Administration.
ACTION: Statement of interpretation and
policy.

SUMMARY: This document states that
Section 205(g)(1) of the Federal Credit
Union Act grants most favored lender
status to a state chartered federally
insured credit union. It also states that
Section 205(g)(1) applies only when a
credit union is granting a loan other than
a first mortgage loan, a business loan of
$1,000 or more, or an agricultural loan of
$1,000 or more. As a result, when the'
interest rate a credit union could
normally charge on such a loan Is less,
than one percent over the discount rate
for go-day commercial paper, the credit
union can charge an interest rate of up
to one percent plus the discount rate or
it can charge'any interest rate any other
lender (such as a bank dr a savings and
loan association could charge on the
same loan under state law. This
interpretation and policy statement Is
being issued in response to requests
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from a credit union and a trade
association.
EFFECTIVE DATE: November 19, 1980.
ADDRESS: National Credit Union
Administration, 17716 G Street, NW..
WashIngton, D.C. 20466.
FORfIR"4RME INFORMA'IONCWrACT.

John L. Culhne, Jr., Attorney Advisor,
Office ofGeneral Counsel, at the above
address. Telephone: (202) 357-1030.
SUPPLEMENTARY INFORMATION: Under
the National Bank Act, a, national bank
is authoxized to charge interest at the
rate allowed by the laws of the state
where it islocated or 1 percent in excess
of the discountrate on 90-day
commercial paperin effect at the
Federal reserve district where it is
located, whichever is gpeater, 12 U.S.C.
85. Because national banks can under
certaiiLcircumstances charge any rate
allowed to any other lender under state
law, they have been s to have most
favored-lender status.

Reseutly, the-Offica of General
Counsel of the Federal Home.LoanBank
Board rule. that Section 521 of the
Depository Institution&Deregulation and
Monetary Control Act of 1980 also
grants most favored lender status to
federally insured saiags, and loan
associations. After-this ruling voas
issued, a credit utmiaiand a trade
association asked±NCUA to review
Section 205(g)(1) of the Federal Credit
Union Art to determineif a state
chartered.federely insured credit union
also has, mastfavosed'lender status.

Section 285(g)1] was addedt the
Federal Qredik Union Act by Title V of
the Depository Institutions Denegulation
andcMaaeta r Control At of 198 Tide
V contains thee-parts overriding state
usury laws. PartAapplies tofirst
mortgage loans. As amended, Part B
applies to businessand agricultural
loanF on $t,oIor more. Part C.applies
to all other loans. Under Pert C, Section
523 amended theFederl, Credit Union
Act by adding Section 205W(J. 12
U.SCA, M8(g)( .

Section 205{g){1);reads as follows:
If the applicable rate prescribed in this

subsection exceeds the rate an insured credit
union would be permitted to charge in the
absence of this subsection, such credit union
may. neawithstaading any State. constitution
or statutewhichiahereby preempted for the
purpose& of this subsection. take, receive,
resere and charge on any loam interest at a
rate ofrnot more tharrI percentum in excess
of the discount rate on ninety-day
commercial paper in effect at the Federal
Reserve bank in theEederal Reserve District
where such insured credit union is located or
at therate alowed hy the laws of the State,
territory, or district where such aredit union
is located, whichever may be greater.

The firet question, then. is how should
the phrase "the applicable rate
prescribed in this subsection," be
interpreted. Although the phrase is not
entirely clear. NCUA believes the rate
referred to is one-percent over the
discount rate for 90-day commercial
paper. That rate is the only rate
specifically set out in the Section
205(g)(1). As a result, if the interest rate
'a state chartered federally insured credit
union could normally charge on a loan is
less than one percent over the discount
rate for 9-day commercial paper, then
the credit union can either charge up to
one percent over the discount rate or
"the rate allowed by the laws of the
State. territory, or district where the
credit union is located."

The next question, then is how should
the phrase "the rate allowed by the laws
of the State... where the [financial
institution] is located" be interpreted.
Under the National Bank Act, such
language has been interpreted as
granting most favored lender status to
the financiaLinstitution. See Tiffany v.
National Sknk of Missouri, 85 U.S. 409,
413 (1974), cited with approval.
Marquette National Bank v. First
Omaha Corp., 439 U.S, 299, 314 (1978).

Another interpretation would be that
the "rate allowed" is the same as the
rate "permitted," i.e. the "rate allowed"
is the interest rate that normally applies
to loan made by a state chartered
federally insured credit union under
state law (for example, the interest rate
set out in the state credit union act).
Under this, interpretation the credit
union could charge either the interest
rate it normally charges on loans under
state law or up to one percent over the
discount rate on 99-day commercial
paper. However, NCUA believes that
interpreting the phrase "rate allowed" to
grant mot favored lender status to state
chartered federally insured credit unions
is the better interpretation.

Under the most favored lender
intearretation a credit union has the
option to charge up to one percent over
the discount rate or to charge the same
rate any other lender (such as a bank or
a savings and. loan association) could
charge-on the loan under state law. Such
an interpretation is more consistent with
the language of Section 205(g)(1): it
would give meaning to the final clause.
"whichever may be greater." The
different options are only triggered if the
"rate permitted" is les than one percent
over the discount rate, but this rate
would aways be the lesser if the "rate
permitted" and the "rate allowed" are
the same. The phrase "whichever may
be greater" is redundant unless unless

the "rate allowed" is different from the"rate permitted."
Not only does the statutory language

support this interpretation, but sa does
the legislative history. Even though the
legislative history of Section 205g)(1) is
sparse, there is some indication that
Congress intended to grant most favored
lender status to state chartered federally
insured credit unions. In discussing the
Conference Report on H.R. 4988, Senator
Bumpers expressedhis approval of the
provisions permitting state chartered.
federally insured credit unions to charge
either I percent over the discount rate or
the rate permitted by state law (if that
rate is higher), notwithstanding state
usury laws. He indicated.he supported
the change because it wouldremove the
competitive advantage National banks
have by virtue of the most favored
lender status they enjoy under 12 U.S.C.
85.126 Cong. Rec. S 3177 (daily ed.
March 27,1980).

For these reasons, NCUA has
determined to interpret Section 205(g)[1)
to grant most favored lender status to
state chartered federally insured credit
unions. In reaching this decision NCUA
is also mindful of the fact that as of
August 1, 1980 one state had authorized
an interest rate ceiling of 10 percent for
its state chartered credit unions, at least
ten states had authorized interest rate
ceilings for state chartered credit unions
of 15 percent or less, and one other state
authorized an interest rate ceiling of 16
percent.

State chartered federally insured
credit unions are cautioned. that a
different Section, Section 525 of the
Depository Institutions Deregulation and
Monetary Control Act of 1980, permits a
state to elect not to have Section
205(g)(1) apply in that state. Before
granting loans under the authority of
this interpretive ruling, a statecredit
union should contact the state
supervisory agency to determine
whether or not Section 205(g)(1) has
been superceded.
Text of Statement of Interpretation and
Policy IRPS ao-il]

Section 205(g](1) ofthe Federal Credit
Union Act states that:

If the applicable rate prescribed. in this
subsection exceeds the rate an insured credit
union would be permitted to charge in the
absence of this subsection. such credit union
may, notwithstanding any State constitution
or statute which is hereby preempted forthe
purposes of this subsection, take. receive.
reserve, andcharge on any loan. interest at a
rate of not more than I per centum in excess
of the discount rate on ninety-day
commercial paper in effect at the Federal
Reserve bank in the Federal Reserve District
where the insured credit union is located or
at the rate allowed by the-laws of the State,
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territory,'br district where such credit union

is located, whichever maybe greater.

NCUA interprets this Section to grant'
most favored lender status to state
chartered federally insured credit
unions. Whenever one per centum in
excess of the discount rate on ninety-
day commercial paper at the-Federal

-Reserve bank in the FederalReserve
District where such credit inion is
located is higher than-the interest rate
the credit union could normally charge
on any loan (other than a mortgage lodn,
a business loan of $1000 or more, or an
agricultural loan of $1000 or more), then
the credit union has two options. The
credit union may charge-either up to one
per centum in excess of that discount
rate or it may charge any rate any'other
lender could charge on that loan under
state law,-whichever-is greater.
Rosemary Brady,
Secretary, NCUA Board.
November 21, 1980.
[FR Doc. 80-30890 Filed 11-25-0 84 ml
BILUNG CODE,7535-01-M

FEDERAL TRADE COMMISSION

16CFR Part I

Oral Presentations Before-the
Commission and Communications
With Commissioners and Their Staffs
In Trade'Regulation Rulemaking
Proceedings
AGENCY: Federal Trade Commission.
ACTION: Final rules.

SuMMARY: The Federal Trade
Commission amends its procedures
governing oral presentations before the
Commission and communications with
Commissioners. and their staffs-in trade
regulation rulemaking proceedings in
accordance with the provisions of
section 18 of the FTC Act, as amended
by section 12 of the FTC Improvements
Act of 1980, Pub. L. No. 96;-252.
EFFECTIVE DATE" These rules are
effective on November 24, 1980.
FOR FURTHER INFORMATION CONTACT:
Jerome Tintle, (202) 523-3487, Office of
Geheral Counsel, Federal Trade "
Commission, 6th Street and
Pennsylvania Avenue, N.W.,
Washington, D.C. 20580.
SUPPLEMgNTARY INFORMATION: On July
31, 1980 (at 45 FR 50814), the:
Commission published-for comment
proposed amendnients to Commission
Rules 1.13(i) and1.18 (a) and (c)
implementing the provisions of Section
18 of the FTC Act, as amended by
Section, 12 of the FTC Improvements Act
of 1980, Pub. L. No. 96-252. Interested -
parties were given:until September 29,

1980, -later extended to October 20, 1980
(45 FR 67359), to submit-written
comments. After reviewing the
comments, the Commission has
determined to promulgate as final rules--
the proposed amendments with a
revision of Rule 1.18(a) as suggested by
the comments.

Communications by Outside Parties

(1) Two comments object to the
Commission's proposal to retain in Rule
1.18(c) (1) the provision requiring the
placement of timely oral
communications on the rulemaking
record and untimely ones on the public
record. The objection is based upon the
language of subsection 180) ofithe FTC
Act which states that tianscriptions or
summaries of meetings with outside
parties "shall.be * * * included in the
rulemaking record'."

In its July 31, 1980, Notice, the
Commission noted that a literal
interpretation of subsection 18(j) could
result in the placement on the
rulemaking record of communications
which, if made in the course of the
proceeding, would be untimely, thereby
subverting'the orderly rulemaking
process. 45 FR at 50815. It further
observed that the problem of untimely
communications could be resolved by a
rule limiting the peiriod for meetings'
bdtween Commissioners and outside
parties to'the initial comment period-
an approach which would substantially
reduce the period of time now available.
for such meetings. Id. One comment also
objects to the latter approach on the
grounds that it would conflict with
Congress' intent "to encourage the

'Commissioners to meet with outside
parties." Repor t of the Senate
Committee-on Commerce, Science, and
Transportation on S. 1991, S. Rep. No.'
96-500, 66th Cong., 1st Sess. 22 (1979)
(hereinafter cited as "Senate Report").

The Commission continues to believe,
that the more reasonable alternative -
would be to interpret subsection180j) as
requiring placement of communications
from outside parties on the'rulemaking
record when appropriate. We find no
indication in the legislative history that
Congress intended subsection 180) to
-afford outside parties the opportunity to
submit information for the record after.
established deadlines and thereby
subvert the orderly rulemaking process
and create a privileged status for '
meetings between Commissioners and
outside parties; On the contrary, the
legislative history of subsection 180)
indicates that Congress intended to
make the Commission's current rules
governing exparte contacts by outside
parties "statutory." Senate Report at 4

andf22.1 Accordingly, Rule 1.18(c)f(1)
retains the provisions specifying that
oral communications will be placed on
the rulemaking record only if they
comply with the applicable,
requirements for written submissions at
that stage of the proceeding, and that
noncomplying oral communications will
be placed on the public record.

(2) One comment suggests that the'
,advance notice requirement of proposed
Rule 1.18(c)(1)(ii) be restricted to face-to-

- face communications between a
Commissioner and outside parties. The
rationale given is that subsection 18()
speaks only in terrns of "meetings"
between Commissioners and outside
parties and that to impose the
requirement upon other forms of oral
communications (such as by telephone)
would be contrary to Congress' intent.
The Commission disagrees. The advance
notice requirement of subsection 18(J) Is
intended to enable Commissioners to
meet with outside parties "[w]ithout the
fear that they may be susceptible to
charges of improper ex parte contacts."
Senate Report at 22 (emphasis added),
The Senate Report's reference to
"contacts" clearly suggests that
Congress intended subsection 18(j) to
apply to any oral communication,
whether face-to-face or otherwisd. A
restrictive interpretation of the term"meeting" would defeat the purpose for
which Congress imposed the advance
notice requirement.

(3) The comments concerning the
alternative methods for recording
meetings with outside parties vary. One
recommends thatall meetings be
transcribed verbatim. Others favor
summaries in all cases. One suggests
that the rules be amended to provide for
verbatim transcription only in '
exceptional cases and to require persons
seeking contact with Commissioners to
bring a summary with them. The
Commission has determined to retain
both options, as proposed and not to
amend the rules to limit verbatim
transcription to exceptional cases. The
Commission also believes that in cases
where Commissioners determine to

I The Senate Report at page 22 described the
Commission's riles which were in effect at that time
as requiring meetings with outside parties to be "on
the record." We assume, however, that when the
Senate Committee on Commerce, Science, and
Transportation wrote its report on S. 1091 in
November 1979, it knew that the Commission's
rules, which had been promulgated in March 1079
(44 FR 16366-68 (Mar. 19, 1979)), permitted only
timely communications to be placed on the
rulemaking record and required untimely ones to be
placed on the public record. Henc0, the Commitlee's
use of the phrase "on the record" in that context
must refer to the Commission's then existing
practice of placing timely communications on the
rulemaking record and untimely communications on
the public record.
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permit summaries, the substance of a
meeting is best summarized after the
meeting, although an individual
Commissioner may at his or her
discretion require a summary to be
submitted by the outside party in
advance of, or at the time of, the -
meeting.

(4) One comment recommends that
the rules be amended to provide an
exception to the notice and recordation
requirements where an oral
communication unexpectedly occurs in
the course of a chance encounter (e.g., at
professional or social functions) and
where the outside party does not intend
to circumvent the rules. The Commission
believes that the exception would be
impractical to implement since its
application would depend upon a
Commissioner's knowing the intent of
the outside party. The Commission
acknowledges the possibility of chance
encounters with persons who are
unaware of the limitations on
communications about a rulemaking
proceeding and the possibility that such
persons may say something of relevant
substance before the Commissioner can
alert him or her to the limitations. In
such instances, the Commissioner will
make every effort to cut off inadvertent
oral communication and determine
whether anything of relevance to the
merits of the rulemaking proceeding was
communicated and thus should be
recorded.

Communications by Commission Staff
Members

(1) Several comments suggest that
proposed Rule 1.18(c)(2) be amended to
require the disclosure of all exparte
communications from the rulemaking
staff, charging either that proposed Rule
1.18(c){2)'s adoption in hoec verba of the
language of subsection 18(k) defeats the
purpose of the subsection or that the
Commission's interpretation of
subsection 18(k) is far more restrictive
than Congress intended. Other
comments support proposed Rule
1.18(c)(2) and suggest that the
Commission expand and clarify its
explanation for the proposed rule.

Comments opposed to proposed Rule
1.18(c](2) rely upon certain statements
contained in the Senate Report to the
effect that S. 1991 would require "any"
meeting between Commissioners and
the rulemaking staff to be "on the
record," Senate Report at 4, and that it
was "intended to treat the staff and
other persons equally for the purpose of
ex parte contacts * * *." Senate Report
at 23. However, those statements pertain
to a provision of S. 1991 that was
dropped by the Senate in favor of the
much less restrictive provision of

subsection 18(k). The statements
therefore do not reflect the intent of
Congress in adopting the latter.

The version of S. 1991 introduced by
Senator Ford on November 8. 1979,2 and
reported out by the Senate Committee
on Commerce, Science, and
Transportation on November 20, 1979,
included a provision which would have
required the Commission to promulgate
a rule prescribing disclosure of "any
communication relevant to the merits"
of a rulemaking proceeding from a
member of the rulemaking staff to a
Commissioner. 125 Cong. Rec. S16486
(daily ed. Nov. 9, 1979); S. 1991. 96th
Cong., 1st Seas. 11 (1979).

In December 1979, however, Senator
Ribicoff introduced an amendment to S.
1991 which would substitute for the
broad restriction on intra-agency
communications a provision requiring
disclosure only of a staff communication
of "any fact relevant to the merits" of
the rulemaking proceeding "that is not
on the rulemaking record." :125 Cong.
Rec. 519009 (daily ed. Dec. 18,1979).
During consideration of S. 1991 by the
full Senate, Senator Ford on February 7,
190, offered an amendment to S. 1991
that was substantially Identical to
Senator Ribicoff's and he explained that
the amendment "would require that
when the Coumissioners communicate
with the rulemaking staff on matters not
in the record concerning a pending
rulemaking that a summary of those
conversations be kept." 128 Cong. Rec.
S1231 (daily ed. Feb. 7,1980) (emphasis
added). Senator Ribicoff, noting that
Senator Ford had agreed to his
amendment, stated that the amendment
would "[l]imit the ex parte restrictions
on communications between
Commissioners and staff to those
matters which are new and not already
on the public record." 12 Cong. Rec.
S1232 (daily ed. Feb. 7,1980) (italic
added).

The narrow restriction on ntra-
agency exparte contacts was thereupon
adopted by the Senate as part of its
amendments to H.R. 2313.3Id. The
provision as passed by the Senate was
included in the conference substitute on
H.R. 2313 4 and was enacted into law as
subsection 18(k) of the FTC Act. The
portion of the Conference Report which
discusses that section states that the
Senate amendment would require the
FTC to promulgate rules providing "that
contacts between the Commissioners

2 125 Cong. Rec. S167 (daily ed. Nov. 8.1979).
HaR. 2313 was considered by the Senate in Leo

of S. 191 and was amended by the Senate to be
consistent with S. 1991M.1 Cong. Rec. S1241-42
(daily ec Feb. 7,19W0,

"The House % ersion of HL 2313 did not include a
provision on eyparte contacts.

and the rulemaking staff be 'on the
record' when discussing facts relevant
to the rulemaking but which are not in
the rulemaking record." HR. Rep. No.
96-917,96th Cong., 2d Sess. 32 (1980)
(emphasis added). Thus, it is clear both
from the language of subsection 18(k)
and Its legislative history that Congress
Intended to require the disclosure only
of such communications from the
rulemaking staff as discuss new facts
which are not already on the rulemaking
record.

(2) One comment, while
acknowledging that subsection 18(k)
imposes only a limited disclosure
requirement as respects intraagency ax
parte contacts, suggests that the
Commission nevertheless take this
opportunity to expand its regulations so
as to provide for equal treatment of the
rulemaking staff and outside parties (a]
by requiring disclosure of all staff
communications with the Commission,
(b) by requiring all meetings between
Commissioners and staff to be noticed
in advance, (c) by establishing a cut off
point on all exparte contacts by the
staff like that imposed on outside parties
by Rule 1.18(c](i](ii), and (d] by limiting
meetings between the Commission and
staff to the same period provided for
meetings between the Commission and
outside parties under Rule 1.13(1). The
rationale for the suggested changes is
that FTC rulemaking is "hybrid" in form,
incorporating many elements of APA
adjudicatory procedures, that
rulemaking staff members function as
"advocates" in rulemaking proceedings,
and that fairness requires that outside
parties be given the opportunity to
respond to the position taken by staff
"advocates."

The fact that trade regulation
rulemaking incorporates quasi-
adjudicatory procedures "does not * * *
convert rulemaking into quasi-
adjudication." Ass'n of Nat'l
Advertisers, Inc. v.FTC, No. 79-1117,
slip op. at 18 (D.C. Cir. Dec. 27,1979);
United Steelworkers of Amerca v.
AMarshall, No. 79-1048, slip op. at 29-30
(D.C. Cir. Aug. 15,1980). Even if it is
assumed for the sake of argument that a
rulemaking staff member does function
as an "advocate," as long as his conduct
remains "within the general boundaries
of the deliberative process" and his
communications with the Commission
"[remain] within the boundaries of
deliberative material" and do not
involve "new hard data off the record"
his role as a staff advocate does not
violate due process. United
Steelworkers of America v. Marshall,
supra, at 27. See also Katharine Gibbs
School (Inc.) v. FTC, 612 F.2d 58 (2d
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Cir. 1979);Association of Nat'l
Advertisers, Inc. v..FTC, CCH1979-2
Trade Cos. f 62950 (D.C. ,Cir. 1979);
Hercules, Inc. v. EPA, 598 F.2d 91 (D.C.
Cir. 1978);.Environmental.Defense Fund
v. EPA, 598F.2d-62(D.C. Cir. 1978). The
decision in United Steelworkersof
America, supra, also reaffirmed the
guidance first announced inHercules,
supra, that the question-of-separation of
functions in rulemaking js '"one for
Congress or the agencies toresolve."
Slip op. at 35. With respect to the
Federal Trade Commission, Congress'
has, of course, resolved theissue by
enacting subsection 18(k).Finally, in
connection with the promulgation of its
original version of-Rule 1.18(c), the
Commission set forth its reasons for
allowing-staff communications:

Staff communications serve apesitive
function by;allowing Commissioners, in
reviewingwhat are-often massive records
that have not been-shaped by:a'clearcut
adversarial process, to receive assistance
from those persons inthe Commission who
are mostlamiliar with therecord. Toseek
assistancelromstaffm embers who havenot
participated.in the rilemakingproceeding, as
some comments suggest, would result in.a
misallocation of resources'by ignoring the
people best-suited to aid'the Commnssion. 42
FR at 60562 (Nov. 28,1977).

Accordingly,:the Commissionhas
determined'not to expand Rule 1:18(cJ(2)
beyond the requirements -imposed-by
subsection 18k).

(3] Some-comments proposethatRule
1.18(c)(2),be expanded to include
guidelines or criteria for-use in
determining whether a staff
communication constitutes afactual
communication within the meaning of
subsection 18(k) and the Commission.s
rule. The determination whether or not a
particular communication from the staff
is 'subject to disclosure under subsection
18(k) and the Comnmission's rule will
necessarily have to be made:on a-case-
by-case basis. In.general;however, the
Commission interprets thephrase '"any
fact which is relevant to the-merits-of
such proceeding and-which is-not on the
rulemaking record" to include both
specific, adjudicative-typelacts and
broad, legislative-type-facts which are
not already part of the Tulemaking
record. On the other hand, the
Commission does not interpret-the
phrase as requiring the disclosure-of
conununications:from the staff which
constitute advice on matters of law,
strategy, policy, or procedure oriwhich
review, analyze, evaluate, -or summarize
the eviddnce in the'record so long as
such communications do-not discuss
facts, specific or general, that are-not
already on the rulemaking record.

(4) One comment suggests that'
communications from the rule-making
staff be transcribed verbatim if the
content of those-communications is not
already accurately reflected-in the
rulemakingrecord.7he Commission
believes that:this 'suggestion would 'be
costly-and burdensome-to implement
becauselt-wouldnecessitate verbatim
recordation of all communications from
the rulemakingstaffin-order to assure
the transcription of the limited category
of communications-requirefl'to be -

disclosed'bysubsectionI8(k).
'(5) Two comments recommend

amendments 'to-proposed Rule L18(a).
One suggests hattherule be amended
to inpludein the definition 'of
"rulemakingrecord" a reference-to staff
communications required by subsection
18(k) to-be placed o'nihe rulemaking
record. The Commission agreesivith this
•suggestion -and has -amended Rule
1.18(a)lto include-a reference 'to
communications placed on te
rulemaking:record pursuantto § 1.18(c).
Another comment proposes: 11) that the
phrase '!summary and findings -o6fthe
presiding officer' be substituted for the
phrase "recommended-dedision of'the
presidingeofficei" which the-comment
claims causesuncertaintyover whether
-the presidingioffice"s-report would
inclu'dels findings and conclusions;
and (2)that the-commabetweenthe '

words "presiding officer" ani "and the
staff-recommendations" be-deletedso as
to -ake -clear 1hatpublic comments on
both the presiding officer's
recommended-decision:andthestaff
recommendations would become part of
the rulemakingTecord.The-phrase
"recommended decision of-the presiding
officer" was-adopted on May 29, 1980
(45 FR.at 36341), -o as'to conform the
Commissioi's'ruleswith subsection
18(c) of the Federal Trade Commission
Act, as amended by section 9 of the FTC
Improvements Act. Since Rule 1.13(g).as
adoptea on'May 29,'_1980.(45 FR at
36341), incorporates the.language of new
subsection 8(c) (1) requiring the
presiding officer to make a'
"recommended decision based upon
[his] findings and conclusions I ' * as
to all relevant and material evidence -
• * "no uncertaintyis causedby Rule
1.18(a)'s mere reference to
"recommended dedision" The
Commission,.however, does agree with
the comment's second suggestion and
has amendedMule 1.18(a) to adelete the
comma between "presiding oTficer" and
"and thestaff.recommendations."

Accordingly, the Commissionaniends
16 CFR Chapter I as-Tollows:

1. By revising § 1.13[i) to-reaa as
follows:

§ 1.13 Rulemaking proceeding.

(i) Commission review of:the
rulemaking record.-The Commission
shall review the rulemaking record to
determine what form of rule, if any, It
should promulgate. During this review
process, the Commission may allow
persons who have previously
participated in the proceeding to make
oral presentations to the Commission,
unless it determines with respect to that"
proceeding !hat such presentations
would not significantly assist it in its
deliberations. Presentations shall be
confined to information already in the
rulemaking record. Requests'to
participate in an oral presentation must
be received by the Commission no later
than the close of the comment period
under § 1.13(h). The identity of the
partidipants and the format of such
presentations will be announced in
advance by the Office of Public
Information in the Commission's
Weekly Calindar-andNotice of
"Sunshine"Meetings and In accordance
With the applicableprovisions of 5
U.S.C. 552(b) and § 4.15 of the
Commission's Rules of Practiceb. Such
presentations-will be transcribed
verbatim or summarized atIhe
discretion -of the Commission and a copy
of thetranscript or summary and copies
'of any written communications and
summaries 'of any oral communications
relating to such presentations shall be
placed on'the rulemaking record.

2. By revising §§ 1.18(a) and 1.18(c) in
Its entirety to read as follows:

§ 1.18 'Rulemaking record.
, (a) Definition.-or purposes of these

rules the term "rulemaking record"
includes the rule, its Statement of Basis
and Purpose, the verbatim transcript of
the informal hearing, written
submissions, the recommended decision
of the presiding officerand the staff
recommendations as well as any public
comment thereon, verbatim transcripts
or summaries of oralpresentations to
the Commission, any communications
placed on the rulemaking record
Jpursuant to § 1.18(c), and any other
information which the Commission
considersrelevant to therule.

(c) Communications to
Commissioners and Commissioners'
personal staffs.-(1) Communications by
outside parties,--Except as otherwise
providedin this subpart or by the
Commission, after the Commission votes
.to issue aninitial notice of proposed
rulemaking, comment on the -proposed
rule should be directed to theipresiding
officer pursuant to § 1.13.
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Communications with respect to the
merits of that proceeding from any
outside party to any Commissioner or
Commissioner advisor shall be subject
to the following treatment-

(i) Written communictions.-Written
communications, including written
communications from members of
Congress,'received within the period for
acceptance-of initial written comments
shall be forwarded promptly to the
presiding officer for placement on the
rulemaking record. Written
communications received after the time
period for acceptance of initial written
comments but prior to any other
deadline for the acceptance of written
submissions will be forwarded promptly
to the presiding officer, who will
determine whether such
communications comply with the
applicable requirements for written
submissions at that stage of the
proceeding. Communications that
comply with such requirements will be
promptly placed on the rulemaking
record. Noncomplying communications
and all communications received after
the time periods for acceptance of
written submissions will be placed
promptly on the public record.

(ii) Oral Communications.-Oral
communications are permitted only
when advance notice of such oral
communications is published by the
Commission's Office of Public
Information in its Weekly Calendar and
Notice of "Sunshine"Meetings and
when such oral communications are
transcribed verbatim or summarized at
the discretion of the Commissioner or
Commissioner advisor to whom such
oral communications are made and are
promptly placed on the rulemaking
record together with any written
communications and summaries of any
oral communications relating to such
oral communications. Transcripts or
summaries of oral communications
which occur after the time period for
acceptance of initial written comments
but prior to any other deadline for the
acceptance of written submissions will
be forwarded promptly to the presiding
officer together with any written
communications and summaries of any
oral communications relating to such
oral communications. The presiding
officer will determine whether such oral
communications comply with the
applicable requirements for written
submissions at that stage of the
proceeding. Transcripts or summaries of
oral communications that comply with
such requirements will be promptly
placed on the rulemaking record
together with any written
communications and summaries of any

oral communications relating to such
oral communications. Transcripts or
summaries of noncomplying oral
communications will be promptly placed
on the public record together with any
written communications and summaries
of any oral communications relating to
such oral communications. No oral
communications are permitted
subsequent to the close of the
postrecord comment period, except as
provided in J 1.13(i). If an oral
communication does otherwise occur,
the Commissioner or Commissioner
advisor will promptly place on the
public record either a transcript of the
communication or a memorandum
setting forth the contents of the
communication and the circumstances
thereof, such transcript or memorandum
will not be part of the rulemaking
record.

(iii) Congressional communications.-
The provisions of paragraph (cJ(1)(ii) of
this section do not apply to
communications from members of
Congress. Memoranda prepared by the
Commissioner or Commissioner advisor
setting forth the contents of any oral
congressional communications will be
placed on the public record. If the
communication occurs within the initial
comment period and is transcribed
verbatim or summarized, the transcript
or summary will be promptly placed on
the rulemaking record. A transcript or
summary of any oral communication
which occurs after the time period for
acceptance of initial written comments
but prior to any other deadline for the
acceptance of written submissions will
be forwarded promptly to the presiding
officer, who will determine whether
such oral communication complies with
the applicable requirements for written
submissions at that stage of the
proceeding. Transcripts or summaries of
oral communications that comply with
such requirements will be promptly
placed on the rulemaking record.
Transcripts or summaries of
noncomplying oral communications will
be placed promptly on the public record.

(2) Communications by certain
qfficers, employees, and agents of the
Commission.-Any officer, employee, or
agent of the Commission with
investigative or other responsibility
relating to any rulemaking proceeding
within any operating bureau of the
Commission is prohibited from
communicating or causing to be
communicated to any Commissioner or
to the personal staff of any
Commissioner any fact which is relevant
to the merits of such proceeding and
which is not on the rulemaking record of
such proceeding, unless such

communication is made available to the
public and is included in the rulemaking
record. The provisions of this subsection
shall not apply to any communication to
the extent such communication is
required for the disposition of ex parte
matters as authorized by law. (Sec. 6(g),
38 Stat. 721 (15 U.S.C. 46); 80 Stat. 383,
as amended (5 U.S.C. 552).

By direction of the Commission. dated
November 20,1980. Chairman Pertschuk
and Commissioner Pitofsky concurred
and submitted a separate statement.
Carol M. Thomas,
Secretary.

Statement of Chairman Pertschuk

As Commissioner Pitofsky's
concurring statement indicates, the
Commission has already taken various
steps to respond to concerns about
fairness in our rulemaking proceedings. I
support the measures that have been
taken thus far. At the same time, I
continue to believe that the rulemaking
staff is capable of providing a balanced
analysis of the record as well as its
recommendations based on that
analysis. The present procedures, in my
opinion, safeguard against undue
influence. Moreover, it is important to
emphasize, as Commissioner Pitofsky
does, that the rulemaking staff
possesses a knowledge of the record
that is absolutely vital to the
Commission's understanding and
resolution of issues presented in
rulemaking proceedings. The
Commission recognized this asset at its
meeting last July when it made the
decision not to alter the fundamental
responsibility of the rulemaking staff for
objectively analyzing and interpreting
the record. I believe we must continue to
have full and informal access to the
rulemaking staffs valuable knowledge
of the record, and should be cautious in
considering changes that would reduce
the rulemaking staff's involvement in
our review process.

Statement of Commissioner Robert
Pitofsky

Several comments urged that the
Commission amend its proposed Rule
1.18(c)(2) so as to require that the
Commission's rulemaking staff deal with
the Commission only on an "on-the-
record" basis. Dc parte communications
between Commissioners and staff would
be prevented not only with respect to a
"fact which is relevant to the merits of
[the] proceeding which is not on the
rulemaking record"-a requirement now
imposed by the FTC Improvements Act
of 1980-but to all staff summaries and
interpretations of the record and to
policy advice. In effect, under their
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proposal, the staff wouldbeplaced on
'the sakne exparte footing aspeople
outside the agency.

I agree that Congress did not require
such treatment of staff in subsection
18(k) of the.FTC Improvement Act of
1980. On the other hand, I have become
increasingly concerned about the
fairness of off-the-record staff
communications with Commissioners in
our rulemaking proceedings and the
perception that such communications
create.

The records in our rulemaking
proceedings often have been of
enormous length (averaging 50,000 pages
and running up to 500,000 pagesj) and
factual and policy issues are extremely

,complex. Staff members Who have
worked for years on these proceedings
develop valuable knowledge about the
record and sophisticated views about
key policy questions. As a result-the
staff is in a position toinfluence greatly
the Commission's final proposals. The
length of these records and the
complexity of underlying issues create
competing concerns. On the one hand, it
would be extremely difficult for the
Commission to address rulemaking
questions in aninformed way without
the uninhibited and continuous
assistance of the rulemaking staff. On
the other hand, staff devotion to a single
project over a period of years and the
adversary clashes that often develop
during the proceeding can generate in
some rulemaking projects a will-to-win
in the staff which influences their view
of the record and their
recommendations.

Rulemaking proposals by regulatory
staffs -usually do offer a balanced view.
of the Issues, and, of course, *
Commissioners are not helpless'even in
the hands,:of-a rulemaking staff
committed to its own recommendations.
Senior staff members at the
Commission, Bureau of-Economics
personnel, the Presiding Officer,
industry representatives, and the
Commissioners' personal sta.ffs all have
an opportunity to review and comment
upon staff proposals. In fact, I believe
this multi-faceted review usually-has
enabled'the Commission to have before
it a full range of policy proposals and
factual analysis.

I am convinced that the imposition of
strict exparte limitations on
communications from agency staffs is
not the best way to address this
problem, but I believe the issue of a,
proper staff role in our rulemaking
deserves our continuing attention. I can
concur in todays ,Commission action,
-however, because of my understanding
that the Commission, in future
rulemaking, will make efforts through,

various-procedural experiments to
address the issue of the dual role of the
staff as advocates and as advisors to the
Commission. Forexample, at the
Commissi.on's July 1980,rulemaking
policy-review session, a consensus was

-reached that the Presiding Officer
should play-a more important role in
assessing staff recommendations. The
Commission has amended its rules to
require that the staffxeport precede the
Presiding Officer's report, -and the
Commission is committed to ensuring
that the Presiding Officer's office has the
necessary resources to carry out the
expanded function of measuring staff
bonclusions against the record.

In additionlo these changes, I hope
that future consideration will be given
6n a rule byrule basis to segregating the
staff, so that one group advocates the
rule during the rulemaking process and
another group interprets the record and
works with the Commission in its
review function. While this approach is
expensive and may cause some delay, it
may be the best way of proceeding
when there-is reason to believe at the
outset that a long and bitter adversary
process is likely.

The staff's role in rulemaking is an
important regulatory issue and the
Commission is closer to it than
reviewing judges or m6mbers of
Congress. It is important that the
Commission, through careful
experimentation, seek additional ways
to preserve an effective staff.role which
inappearance and reality is.fair.to all
interested parties.
[FR Doe. 80-36 Fed11-24-.,12 e6 pm]

BILLING 'CODE 0750-01-M

CONSUMER PRODUCTSAFETY

COMMISSION

16 CFR Part 1700

Human Prescription Drugs In Oral
- Dosage Forms; Exemption of Sodium

Fluoride Drug Preparations, Including
Liquid and Tablet Forms; Containing
No More Than 264 Milligrams of'
Sodium Fluoride Per Package From
Child-Protection Requirements

AGENCY: Consumer ProductSafety
Commission.
ACTION:-Final rule.

SUMMARY: The Commission'issues an
exemption from child-protection
packaging requirements for sodium
fluoride drug preparations, including
liquid and tablet forms, containing no
more than 264 milligrams (mg) of godium
fluoride per package and containing no
other substances subject to the

requirements for specialpackaging
undertthe Poison Prevention Packaging
Act of 1970.1 An exemption for aqueous
solutions of sodium fluoride containing
no more than 264 mg of sodium fluorido
per package is currently in effect. The
Commissionbelieves that child-
protection packaging for all generic
forms of sodium fluoride containing no
more than 264 mg of sodiumfluorido por
package is unnecessary to protect
children from serious illness or injury,
based upon the low toxicity of sodium
fluoride and the lack of serious adverse
human experience associated with
ingestion of the drug. The Upjohn
company, manufacturer of a multiple
vitamin product in chewable tablet form
containing 221 mg of sodium.fluoride per
package, petitioned the Commission to
exempt its sodium fluoride-containing
product.
DATE: The exemption is effective
November 26, 1980.
FOR FURTHER INFORMATION CONTACT.
Charles Jacobson, Directorate for
Compliance and Enforcement, Consumer
Product Safety Commission,
Washington, D.C. 20207; telephone (301)
492-6400;
SUPPLEMENTARY INFORMATION:

Background
On March19,1980, the Commission

proposed an exemption from the child-
resistant packaging regulations under
the Poison Prevention Packaging Act of
1970 (PPPA) for sodium fluoride drug
preparations, including liquid and tablet
forms, containing no more than 264
milligrams (mg) of sodium fluoride per
package, (45 FR 17593). The Commission
took that action in response to a petition
(PP 79-2) from the Upjohn Company
requesting an exemption for sodium
fluoride tablet preparations containing
no more than 221 mg of sodium fluoride
per package. The petitioner's product is
a multiple vitamin that uses sodium
fluoride as an anticarles agent (for the
prevention of dental decay) and Is a
prescription drug that Is regulated under
the PPPA solely on the basis of its
fluoride content. Another main use of
sodium fluoride is as an insecticide/
rodenticide.

'A majority of Commissioners-Chairman King
and Commissioners David-Pittlo and Stuart
Statle--approvcd issuance of the final. exemption
for sodium fluoride drug preparations containing not
more than 264 mg of sodium fluoride per package.
Commissioner Sam Zagoria voted to grant the
petitioner's request and issue an exemption for
sodium fluoride tablets containing not more than
221 mg of sodium fluoride per package,
Commissioner Edith Sloan dissented from the
decision to issue a final exemption and has issued a
separate opinion Wvhich is on file In the Olfice of the
Secretary of th~e Commission.
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Aqueous solutions of sodim fluoride
containing no more an 264 mg of
sodium &uoride per package are
currently exempte* from the
Commission's child-protection
packaging requirements at 16 CFR
1700.14(a)(10)(vii). This exemption was
based upon the Commission finding that
264 mg of sodium fluoride is less than an
acutely toxic dose {42 FR 62383-4
December 12. 1977). In addition, the
exemption was based upon the safety
recommendation of the American Dental
Association that no more than 284 mg of
sodium luoride be dispensed at one
time.

Although the petitioner requested an
exemption only for its chewable tablet
preparation of sodium fluoride
containing a maximum of 221 mg of
sodium louride per package, the
Commission recognized in the proposal
document the fact that the oral toxicity
of sodium fluoride is not significantly
affected by the dosage form. In other
words, the toxicity of sodium fluoride in
tablet preparations is considered by the
Commission to be no greater than the
toxicity of equivalent dosages of the
currently exempted liquid preparations.

For this reason, the Commission
decided to propose an exemption for
sodium fluoride drag preparations,
including liquid and tablet forms,
containing no more than 264 mg of
sodium fluoride per package and
containing no other substance subject to
the special packaging reguiations. The
Commission noted in the proposal
document that there are currently
sodium fluoride tablet preparations
containing up to 284 mg of sodium
fluoride per package. In this document
the Commission, therefore, is revising
the existing exemption for aqueous
solutions of sodium fluoride by
extending the exemption to all generic
forms of sodium fluoride drug
prescriptions but meintaining the
maximum dosage level at 264 mg of
sodium fluoride per package.

Grounds for Exemption

As was noted in the proposed
exempton, the Upjohn Company
contends that the same fact, lack of
toxicity, which justified an exemption
for aqueous solutions containing no
more Own 2Mi mg of sodium fluoride per
package supports the ourrent request.
The petitioner also vites as jusfifcmtion
for an exemptiox the lack of adverse
human experience data associated with
ingestion of its soditm fluoride-
containg product From 1966 atil
January. iw! ovly one report of an
acadeoal ingestion of the product by a
child S yem of age or younger has been
received by the petitioner. This report

involveif a 3 year old child who ingested
15 tablets, for a maximum of 33.15 rag of
sodium fluoride. without
symptomatology.

An eamination of the most current
data sources available to the
Commission confirms that there is a
continued lack of serious adverse
reaction by young children who have
accidentally ingested sodium fluoride.

The National Clearinghouse for
Poison Control Centers (NCPCC)
reported. ir 1M7-19g a total of 3W6
ingestions of medicinal products
containing sodium fluoride by children
under 5. Of these. 54 exhibited
symptos, and one was hospitalized.

The NCPCC data from 1969 through
1976 reported L496 ingestions by
children under 5 years of age of
anticaries products which contain no
more than 264 mg of sodium fluoride per
package. Fifty-two of the 1,406 casek
exhibited symptoms. The symptoms
ordinarily exhibited were nausea,
vomiting. abdominal pain, diarrhea.
headache, and a fever of more than
IOI'F. Nineteen of the 1,496 cases
resulted in hospitalizations which were
generally of an unspecified duration.
One death of a one year old child as a
result of ingesting sodium fluoride was
also reported in the NCPCC data from
1969 through 1976 This death was listed
under the chemical name "sodium
fluoride" and tabulated under the
general heading of "chemicals," which
indicates that the product involved may
have been an insecticide/rodenticide or
a pure entity rather than an anticaries
agent.

The Commission's Poison Control
Center contract data for 1976 and 1977
reveal 254 ingestions by children under 5
years of age of anticaries products
which contain no more than 264 mg of
sodium fluoride per package. Twenty.
seven of these cases exhibited
symptomatology such as nausea,
vomiting, diarrhea and lethargy. In
addition, there was one 2-day
hospitalization.

The Commission's National Electronic
Injury Surveillance System (NEISS) for
1977 and lW78 reports 18 ingestions by
children under 5 years of age of
anticaries products containing no more
than 264 rng of sodium fluoride per
package. All of the 18 children were
treated and releesed from the reporting
hospital emergency room. Data reported
through NNISS for 1979 reveal 4
incidents of ingestion by children under
5 associated with products containing
sodium fluoride. Three of the children
were treated and released: one was
hospitalized. During the period of
January 1, 1980 to August 1.1980. 3
incidents of ingestion by children under

5. assiciated with sodium fluoride, were
reported. The three children were
treated and released.

The Commission's National Injury
Information Clearinghouse currently has
on file 4 in-depth investigations of
ingestions by children under 5 years of
age of anticaries tablets containing
sodium fluoride. These incidents
occurred in 1975,1977,1978 and 1979.
All 4 children were treated in hospital
emergency rooms and released. As of
August 7.1979, there were no death
certificates or consumer complaints on
file with the National Injury Information
Clearinghouse that were associated with
anticaries tablets containing sodium
fluoride.

The Comrrmission also conducted a
toxicological evaluation of sodium
fluoride. The Commission concurs with
the petitioner that the toxicity of tablets
containing sodium fluoride is similar to
the toxicity of aqueous solutions
containing sodium fluoride. The existing
Commission exemption of aqueous
solutions containing no more than 264
mg of sodium fluoride was based upon
the Commission finding that 24 ng of
sodium fluoride is less than an acutely
toxic dose.1 In addition, the exemption
conformed with the safety
recommendation of the American Dental
Association that no more than 264 mg of
sodium fluoride be dispensed at one
time.

A general review by the Commission
staff of the scientific and medical
literature reveals that most of the
reported sodium fluoride poisonings
have resulted from its usage as an
insecticide/rodenticide rather than its
usage as a human oral prescription
anticaries drug. However, the literature
search did reveal 3 reported fatalities of
children under 5 years of age from the
ingestion of dosage levels of fluoride
preparation which are considerabIy
greater than the maximum level of this
proposed exemption. The symptoms
most commonly presented in acute
sodium fluoride ingestions include
nausea, vomiting, diarrhea, abdominal
pain, salivation, muscular weakness,
tremors, convulsions, hypotension,
nephritis. and, in fatal cases, respiratory
paralysis and cardiac arrest.

Information available to the
Commission indicates that the lethal
dose of sodium fluoride is about 5 grams.
in adults and about 3 grams in children.
The Commission notes that an important
factor in limiting severe toxic reactions
is that sodium fluoride, in even
moderately large doses, is a gastric and
intestinal irritant which tends to induce
vomiting and diarrhea. If such vomiting

2Ste 42 FR 5233-4. December12. 197
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occurs at an early stage following the
sodiiimi fluoride ingestion, which it
usually does, then the risk of injury'is
considerably reduced. The Commission -
is aware, however, that tht ingestion of
I gram of sodium fluoride by a child
would be likely to result in severe -
symptomatology or even lethality if
vomiting were not to occur or if medical
treatmentwere significantly delayed.

The Commission notes that there is a
relatively low incidence (abodt one
percent) of adverse reactions associated
with normal dosages of sodium fluofide.
These adverse reactions, which include
gastrointestinal hemorrhages, exzema,
dermatitis and uticaria type reactions,-
are a result of hypersensitivity to
fluoride. These reactions cease upon
termination of sodium fluoride therapy.-
It appears that the problem most often
associated with the normal sodium
fluoride.usage as an anticaries agent is a
chronic one and involves mottling of the'
teeth (fluorosis).

The Commission solicited the opinion
of its Technical Advisory Committee
(TAC) on Poison Prevention Packaging.
Of the 14 TAC members who
commented on the petition, 9 members
recommended granting the exemption, 4
members recommended denial, and one
member abstained.

The 9 members who recommended
granting the exemption cited the current
exemption of aqueous solutions
containing no more than 264 mg of'
sodium fluoride; these members also
stated that the marketing history,
toxicology, and human experience for
sodium fluoride-containing drugs
'demonstrate that there is'a limited risk
of severe toxic reaction. from accidental
Ingestion.

The 4 TAC members who
recommended denial of the petition,
cited the following considerations: (1)
sodium fluoride should not be exeuapt
from the.special packaging regulations,
the previous exemption
notwithstanding; (2) there is a lack of
-adequate justification for the exemption,
such as a lifesaving urgency requiring
rapid access to the product; (3) flavored
chewable sodium fluoride tablets
provide more of an incentive for
children to accidentally ingest the 7
product than the currently exempted
liquid forms; (4) an accidental ingestion
could be a traumatic experience for the
victim and his/her parents; and (5)
increasing numbers of exemptions are
likely to. confuse pharmacists and result
in greater noncompliance with special
packaging regulations.

The Commission notes that-while such
considerations as product form,
flavoring, and need for rapid access may
enter into the evaluation of certain -

PPPA: exemption requests, the major
consideration remains the toxic
potential of the exempted package and
the human experience data.

The Commission also reviewed the
medical literature that was cited by
some of the TAC members in support of
their recommendations to deny the
exemption request. The review revealed
that such literature was not directly
related to the issues involved in the
petition; one article involved the
symptomatology associated with
accidental ingestion of hydrofluoric
acid, which is far more toxic than
sodium-fluoride, and another article
involved the symptomatology associated
with ingestion of sodium fluoride by-
cancer and leukemia patients, who
probably have lowered fluoride
tolerance. The Commission notes that
individual variability in tolerance to
fluoridb cannot be used to predict
toxicity in a normal population. In the
case of fluoride therapy, information
available to the Commission indicates
that the incidence of adverse reactions
is low and that those reactions that do
occur subside upon termination of'
therapy. The Commission-also notes
that there is no scientific rationale for
predicting a greater incidence of adversd
reactions in children, whether due to
intolerance or other factors. In fact,
human experience data and the medical
literature indicate very few adverse
reactions, particularly in children.

The one TAC member who abstained
notedwhat appeared to be a
discrepancy.in the drug's toxicity and its,
dosage regimen. The dosage regimen is
based upon normal fluoride intake
through drinking water. The Commission
staff noteg that the c'autionary note
accompanying the-product limits use of
the drug when certain amounts of
fluoride are found in the daily drinking
water. Fluoride supplementation.is - -
indicated only when the fluoride level of
nornial drinking water falls below
certain limits. These cautions are
designed to preclude the development of
chronic fluoride overdosage (fluorosis).

The Commission also solicited the
opinion of the Food and Drug
Administration (FDA) on the exemption
request. The Agency states that it -
previously had recommended granting
the current exemption of liquid fluoride-
containing products-based on scientific
literature which indicated that 264 rng of
sodium fluoride was less-than an
acutely toxic dose. While observing that
the product form is different, FDA states
that the composition of sodium fluoride-
containing tablets is not significantly
different from currently exempted
products, and that there.is a lack of

reports of accidental ingestions of these
products resulting in serious toxic
effects. Based 'upon the lack of reported
substantial hazard, FDA concluded that
the exemption request should be
granted.

Response to Comments
The Commission received two

comments, from the American Society of
-Hospital Pharmacists and from an
interested person, in response to the
proposed exemption.

The Society expressed support for
exemption of sodium fluoride drug
preparations containing no more than
264 mg of sodium fluoride per package,

The other commenter stated that
sodium fluoride preparations are
potentially toxic to young children and
that, in cases where multiple dosages of
the.drug are prescribed for use in a
single'household, this potential is
compounded. This commenter also
suggested that flavored sodium fluoride
tablets entice young children to Ingest
them..

The Commission notes that a
toxicological evaluation of sodium
fluoride, conducted by the staff and
discussed above, concludes that 264 mg
is unlikely to be a toxic dose in young
children. Most of the reported sodium
fluoride poisonings have resulted from
its use as an insecticide/rodenticido
rather than from its use as a human oral,
prescription anticaries drug. Three
fatalities of children under five, reported
in the literature, resulted from the
ingestion of dosage levels of sodium
fluoride drug preparations which were
considerably greater than the maximum
level (264 mg) of the proposed and this
final exemption. In addition, the
Commission points out that substantial
human experience data reveal a low
incidence of.adverse reaction from
ingestion of normal dosages of either
flavored or unflavored preparations of
this drug. -

As to the issue of multiple dispensing
of the drug, the Commission notes that
human experience data do not support
the contention that young children are
likely to be poisoned from ingestion of
this drug as the result of either single or'
multiple dispensings. Despite this lack of
data concerning any poisonings from
multiple dispensings, the Commission
has, as an additional precaution,
included language in this preamble (see
below) urging medical and dental
practitioners and pharmacists to
observe the American Dental
Association recommendation that no
more than 264 mg of sodium fluoride be
dispensed at one time. (Similar language
was contained in the preamble to the
proposed rule).
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Findings

Based on currently available
information showing the low toxicity of
sodium fluoride and the lack of serious
adverse human experience reported
from ingesting sodi=n fluoride, the
Commission finds thtat sodium fluoride
drug preparations. including liquid and
tablet forms, containing no more than
284 mg of sodium fluoride per package.
do not pose a risk of serious personal
illness or serious injury to children. The
Commission emphasizes that this
exemption level is partly based on the
American Dental Association safety
recommendation that no more than 264
ing of sodium fluoride be dispensed at
one time. The Commission urges that
medical and dental practitioners and
pharmaciste observe dtis recommended
limitation in the interest of protecting
young children from potentially toxic
ingestions as a result of exposure to
excessive amounts of sodium fluoride-
containing preparations. The
Commission also emphasizes that this
exempfion is limited to sodium fluoride-
containing products which oontain no
other substances subject to the
requirements for special paclaging
under 1 CFR 700.14(a)(1i.

Environmental Considerations

The Commission's interim rules for
carrying out its responsibilities under
the National Environmental Policy Act
(see CFR Part 1021; 42 FR 254G4) provide
that exemptions to an existing standard
that do not alter the principal purpose or
effect of the stawdrd normail$, have no
potentisi for affecing the environment
and that. therefore, enviconmental
review of exemptions is generally not
require&{§ 102t5(b(l)). The rules also
state that environmental review of rules
requirilg poison prevention packaging is
genera* not requied (i 10I.5(b)(3)).

Witlarespect to this exemption of
sodium fluoride drug preparations
containing no more thea 284 mg of
sodm 11mnide from poison prevention
packaging the Cenammission finds that
the rule will kave no significant efect
on the anmau envisoament mnd tat no
environmental review is necessary.

Conclusion and Promulgation

Having considnred the petition, the
comment oan the proposal, the poison
controt statistics from the National
Clearinghouse for Poison Control
Centers and from six poison control
centers under contract with the
Commission, medical and scientific
literature and otherCommissios data
sources, and having consulted, pursuant
to sectiox a of the Paison Prevention
Packaging Act (PPPA) of 1970. with the

Technical Advisory Committee on
Poison Prevention Packaging
established in accordance with section 6
of the Act, the Commission concludes
that an exemption from the special
packaging requirements for sodium
fluoride drug preparations containing no
more than 244 zIg of sodium fluoride per
package should be issued as set forth
below. Accordingly, under the
provisions of the Poison Prevention
Packaging Act of 1970 (Pub. L 91-60.
sections 2(4), 3. 5; 84 Stat. 1670-72; 15
U.S.C. 1471 (43. 1472. 1474) and under
authority vested in the Commission by
the Consumer Product Safety Act [Pub.
L. 92-572 sec. 30(a); 86 Stat. 1231; 15
U.S.C. 2079(a)), the Commission amends
16 CFR 1700.14 by revising paragraph,
(a}IOXvii). as follows:

§ 1700.14 Substarmes requiring special
packaging.

(a) * t

(10) Prescription Drugs. Any drug for
human use that is in a dosage form
intended for oral administration and
that is required by Federal law to be
dispensed only by or upon an oral or
written prescription of a practitioner
licensed by law to administer such drug
shall be packaged in accordance with
the provisions of § 1700.15 (a). (b), and
(c), except for the following:

(vii) Sodium fluoride drug
preparations. including liquid and tablet
forms, containing no more than 264
milligrams of sodium fluoride per
package and containing no other
substances subject to thisJ 17'00.14(aX10}.

Dated: November 20. 1980
Sadye E. Dunn.
Secreto7. Comumer Product Sofety
Commisiam
[fRt flo 110-4 Piehd n3-Sf a 46 dm
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DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Social Security Administration

20 CFR Part 404

Coverage of Employees of State and
Local Governments; Interim
Regulations

Correction

In FR Doc. 80-33811 appearing on
page 72110 in the issue of Friday.
October 31, 1980. make the following
correction.

On page 7211L center column. in
paragraph (c)(2) of I 404.1255a put "45
FR 72110. October 31.1980" in the line

reading "(insert FR citation and date
this material is published)".
PLM COOE 1501-K

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part I

[T.D. 77401

Income Tax; Soil and Water
Conservation Expenditures

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Final regulations.

SUMMARY: This document provides final
regulations relating to the definition of
the phrase "land used in farming" for
purposes of determining whether soil
and water conservation expenditures
are deductible. The Internal Revenue
Service has reconsidered its prior
interpretation of that phrase in light of
court decisions that found the
interpretation overly restrictive. The
regulations set forth a new
interpretation of the phrase for the
guidance of taxpayers making soil and
water conservation expenditures.
DATES. The regulations are effective for
taxable years beginning after 1953.
FOR FURTHER INFORMATION CONTACT.
Paul A. Francis of the Legislation and
Regulations Division. Office of the Chief
Counsel. Internal Revenue Service, 111I
Constitution Avenue, NW.. Washington.
D.C. 20224 (Attention: CCILR-T) (202-
586-3297).
SUPPLEMENTARY INFORMATION:

Background

On February 27, 1980. the Federal
Register published proposed
amendments to the Income Tax
Regulations (25 CFR Part 1) under
section 175 of the Internal Revenue
Code of 1954 (45 FR 12850). The
amendments were proposed to set forth
a new interpretation of the phrase "land
used in farming" forpurposes of
determining whether expenditures for
soil and water conservation are'
deductible. No public hearing on the
proposed amendments was requested,
and accordingly none was held. After-
consideration of all comments regarding
the proposed amendments, those
amendments are adopted without
change by this Treasury decision.

Purpose of Amendments

These amendments reflect Service
consideration of the holdings with
respect to the deductibility of soil and

R •va R" /' VOL 4,
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water conservation expenditures in
Behring v. Commissioner, 32 T.C. 1256
(1959), acq. withdrawn and acq. in result
substituted, 1972-1 C.B. 1, Estate of
Straughn v. Commissioner, 55 T.C. 21
(1970), acq., 1976-2 C.B. 3, and Duda r&
Sons, Inc. v. United States, 383 F. Supp.
1303 (M.D. Fla. 1974), rev'd on other
grounds, 560 F. 2d 669 (5th Cir. 1977).

One of the conditions for deduction of
soil and water conservation .

expenditures under Code section 175 is
that the expenditures be in respect of
"land used in fMiming". Section 175
(c)(2) defines "land used in farming" as
land used (before or simultaneously
with the expenditures) by the taxpayer
or a tenant of the taxpayer for the
production of crops, fui.ts or other
agricultural products or for the
sustenance of livestock.

The regulations deal-with two issues
raised in the cited cases with respect to
the meaning of the phrase "land used in
farming". The first issue is the -
application of section 175(c)(2) in-the
case of a taxpayer with newly acquired
farmland. The second is the application
of that provision to a tract of-land only a
part bf whichis actually used in
farming;

Newly Acquired Farmland
Section,175(c)(2) makes no reference

to a taxpayer who has newly acquired
land which was used infarmingby a
predecessor. Regulation § 1.175-4(a)(2)
provides that such a taxpayer may
deduct soil and water conservation
expenditures made before the taxpayer
actually begins to farm the land only if
the use of the land by the taxpayer is
substantially a continuation of the use
by the predeceshor.

In Straughn the Internal Revenue'
Service argued that a new owner could
not deduct conservation expenditures
because the use of the land by the new
owner for growing grapes was not '
substantially a continuation of its prior
use for growing wheat and cotton. The
Tax Court rejected the distinction drawn
by the Service between different types
of agricultural products and hdld that
the taxpayer could deduct the
expenditures. The United States District
Court for the Middle District of Florida
found the Straughn decision persuasive
and also permitted deductions under,
similar circumstances iri the Duda case.

The regulations adopted by this
Treasury decision provide that any type
of farming use of the land by the -

taxpayer may satisfy the requfirement'
that the use of the land be substantially
a continuation of its'prior use in farming.
Thus, a taxpayer who plants crops on
land previously ubed for grazing
livestock would be entitled to deduct

conservation expenditures if the other
conditions of section 175-are met.

Part of Tract Used in Farmng.

In Duda and in Behrin-g taxpayers
contended that use of any part of a tract
of land in farming made the entire tract
"land used in farming" within the
meaning of section 175(c)(2). Under that
view conservation expenditures in
respect of a previously unfarmed part of
a tract could be deductible if some other
part of the tract was actually used in
farming. The court in Behring accepted
the taxpayer's theory, but the court in
Duda rejected it and denied the claimed
deductions.

The regulations adopted by this
document provide that conservation
expenditures are deductible only to the
extent that they are allocable to land
actually'used inTarming. The regulations
provide rules for the allocation of
conservation expenditures that benefit
both land used in farming and other
land of the taxpayer that does not
qualify as "land used in farming".

Comments Received

The only comment relating to the
issue of deductibility where only a part
of -a tract is used in farming requested
that the regulations follow the Behring
opinion rather than the Duda opinion.
The Internal Revenue Service believes
that the Duda opinion correctly states
the law on this point.

Other comments with respect to the
notice of proposed rulemaking urged
that the regulations permit deductions
under section 175 when land is being
prepared for its first use in farming. The
suggested rule, however, would be
inconsistent with the explicit
requirement in. section 175(c)(2) that the
land be used in farming simultaneously
with or before the soil and water
conservation expenditures. Note also
that Congress has specifically provided
for deduction of land clearing
expenditures under section 182.

Review

The Treasury Department Will review
these regulations from time to time in
light of comments received from offices
within the Treasury Department or from
other sources.
Drafting Information

The principal author of these
regulations was Paul A. Francis of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in develophig

the regulation, both on matters of
substance and style.

Adoption of Amendments to the,-
Regulations

The amendments to 26 CFR Part I
published as a notice of proposed
rulemaking in the Federal Register for
February 27, 1980 (45 FR 12850), are
hereby adopted as proposed.

This Treasury decision is issued under
the authority contained in section 7805
of the Internal Revenue Code of 1054
(68A Stat. 917; 26 U.S.C. 7805).
Jerome Kurtz,
Commissioner oflnternal Revenue.

Approved: November 12, 1980.
Donald C. Lubick,
Assistant Secretary of the Treasury.

26 CFC Part I is amended as follows:

§ 1.175 [Deleted]
Paragraph 1. Section 1.175 is deleted.
Par. 2. Paragraph (a)(1) of § 1.175-2 Is

amended by adding at the end thereof
the following new sentence:

§ 1.175-2 Definition of soil and water
conservation expenditures.

(a) Expenditures treated as a
deduction. (1) * * For rules relating to
the allocation of expenditures that
benefit both land used in farming and
other land of the taxpayer, see § 1,175-7,
* * * * *

Par. 3. Section 1.175-4 is amended to
read as follows:

§ 1.175-4 Definition of "land used In
farming.

(a) Requirements. For purposes of
section 175, the term "land used In
farming" means land which Is used In
the business of farming and which mots
both of the following requirements:

(1) The land must be used for the
production of crops, fruits, or other
agricultural products, including fish, or
for the sfistenance of livestock. The term
"livestock" includes cattle, hogs, horses,
mules, donkeys, sheep, goats, captive
fur-bearing animals, chickens, turkeys,
pigeons, and other poultry. Land used
for the sustenance of livestock includes
land used for grazing such livestock,

(2) The land must be or have been so
used either by the taxpayer or his tenant
at some time before or at the same time
as, the taxpayer makes the expenditurds
for soil or water conservation or for the
prevention of the erosion of land, The
taxpayer will be considered to have
used the land in farming before making
such expenditure if he or his tenant has
employed the land In a farming use In
the past. If the expenditures are made
by the taxpayer in respect of land newly
acquired from one who immediately
prior to the acquisition was using it in
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farming, the taxpayer will be considered
to be using the land in farming at the
time that such expenditures are made, if
the use which is made by the taxpayer
of the land from the time of its
acquisition by him is substantially a
continuation of its use in farming,
whether for the same farming use as
that of the taxpayer's predecessor or for
one of the other uses specified in
paragraph (a)(1) of this section.

(b] Examples. The provisions of
paragraph (a) of this section may be
illustrated by the following examples:

Example (1). A purchases an operating
farm from B in the autumn after B has
harvested his crops. Prior to spring plowing
and planting when the land is idle because of
the season, A makes certain soil and water
conservation expenditures on this farm. At
the time such expenditures are made the land
is considered to be used by A in farming, and
A may deduct such expenditures under
section 175, subject to the other requisite
conditions of such section.

Example (2). C acquires uncultivated land,
not previously used in farming, which he
intends to develop for farming. Prior to
putting this land into production it is
necessary for C to clear brush, construct
earthen terraces and ponds, and make other
soil and water conservation expenditures.
The land is not used in farming at the same
time that such expenditures are made.
Therefore, C may not deduct such
expenditures under section 175.

Example [3). D acquires several tracts of
land from persons who had used such land
immediately prior to D's acquisition for
grazing cattle. D intends to use the land for
growing grapes. In order to make the land
suitable for this use, D constructs earthen
terraces, builds drainage ditches and
irrigation ditches, extensively treats the soil,
and makes other soil and water conservation
expenditures. The land is considered to be
used in farming by D at the time he makes
such expenditures, even though it is being
prepared for a different type of farming
activity than that engaged in by D's
predecessors. Therefore, D may deduct such
expenditures under section 175, subject to the
other requisite conditions of such section.

(c) Cross reference. For rules relating
to the allocation of expenditures that
benefit both land used in farming and
other land of the taxpayer, see § 1.175-7.

Par. 4. The following new section is
added immediately after § 1.175-6:

§ 1.175-7 Allocation of expenditures In
certain circumstances.

(a) Generarule. If at the time the
taxpayer paid or incurred expenditures
for the purpose of soil or water
conservation, or for the prevention of
erosion of land, it was reasonable to
believe that such expenditures would
directly and substantially benefit land of
the taxpayer which does not qualify as
"land used in farming," as defined in
§ 1.175-4, as well as land of the

taxpayer which does so qualify, then, for
purposes of section 175, only a part of
the taxpayer's total expenditures is in
respect of "land used in farming."

(b) Method of allocation. The part of
expenditures allocable to "land used in
farming" generally equals the amount
which bears the same proportion to the
total amount of such expenditures as the
area of land of the taxpayer used in
farming which it was reasonable to
believe would be directly and
substantially benefited as a result of the
expenditures bears to the total area of
land of the taxpayer which it was
reasonable to believe would be so
benefited. If it is established by clear
and convincing evidence that, in the
light of all the facts and circumstances,
another method of allocation Is more
reasonable than the method provided in
the preceding sentence, the taxpayer
may allocate the expenditures under
that other method. For purposes of this
section. the term "land of the taxpayer"
means land with respect to which the
taxpayer has title, leasehold, or some
other substantial interest.

(c) Examples. The provisions of this
section may be illustrated by the
following examples:

Example (1). A owns a 200-acre tract of
land. 80 acres of which qualify as "land used
in farming." A makes expenditures for the
purpose of soil and water conservation which
can reasonably be expected to directly and
substantially benefit the entire 200-acre tract.
In the absence of clear and convincing
evidence that a different allocation Is more
reasonable. A may deduct 40 percent (80/200)
of such expenditures under section 175. The
same result would obtain if A had made the
expenditures after newly acquiring the tract
from a person who hadlused 80 of the 200
acres In farming immediately prior to A's
acquisition.

Example (2). Assume the same facts as In
example (1), except that A's expenditures for
the purpose of soil and water conservation
can reasonably be expected to directly and
substantially benefit only the 80 acres which
qualify as land used in farming, any benefit
to the other 120 acres would be minor and
incidental. A may deduct all of such
expenditures under section 175.

Example (3). Assume the same facts as in
example (1). except that A's expenditures for
the purpose of soil and water conservation
can reasonably be expected to directly and
substantially benefit only the 120 acres which
do not qualify as land used In farming. A may
not deduct any of such expenditures under
section 175. The same result would obtain
even if A had leased the 200-acre tract to B in
the expectation that B would farm the entire
tract.
FR Doe. S- P.b FIid 11-:-ao 4"r: 1

BIUNG CODE 483041-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 943

Approval of Program Amendments
From the State of Texas Under the
Surface Mining Control and
Reclamation Act of 1977
AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.
ACTION: Final rule.

SUMMARY: The State of Texas has
proposed to alter the Texas permanent
program imder the Surface Mining
Control and Reclamation Act of 1977
(SMCRA] by amending two regulations
relating to the designation of areas as
unsuitable for surface coal mining. Part
943 is hereby amended to reflect the
approval of these amendments to the
Texas permanent program.
DATE: The approval of these
amendments is effective on November
26,1980.
ADDRESSES- Copies of the full text of the
Texas program, including the
amendments, are available for
inspection during regular business hours
at the OSM Headquarters Office and the
Region IV Office and the central office
and fleld offices of the Texas Railroad
Commission at the addresses listed
below:

U.S. Department of the Interior, Office of
Surface Mining Reclamation and
Enforcement. Room 153, South Interior
Building. Washington, D.C. 20240,

Office of Surface Mining Reclamation
and Enforcement, Region IV, 5th
Floor, Scarritt Building, 818 Grand
Avenue, Kansas City, Missouri 64106;

Texas Railroad Commission, Surface
Mining and Reclamation Division,
1124 S. Inter-Regional Highway,
Austin, Texas 78704;

Texas Railroad Commission, Surface
Mining and Reclamation Division,
Field Office. Woodgate Office Park,
Suite 125,1121 East SW. Loop 323,
Tyler, Texas 75703;

Texas-Railroad Commission, Surface
Mining and Reclamation Division,
Field Office, Shank Office Building.
1419 3rd Street, Floresville, Texas
78114.

FOR FURTHER INFORMATION CONTACT.
Carl C. Close, Assistant Director, State
and Federal Programs, Office of Surface
Mining Reclamation and Enforcement,
U.S. Department of the Interior, South
Building. 1951 Constitution Avenue,
NW.. Washington, D.C. 20240,
Telephone: (202) 343-4225.
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SUPPLEMENTARY INFORMATION:

Background on Texas Program
- Submission and the Secretary's
Approval

On July 20, 1 979 1 OSM received a
proposed regulatory program from the
State of Texas. The program was
submitted bythe Texas Railroad,
Commission, the State regulatory
authority. The Texas permanent
program was approved conditionally,
effective February 16, 1980, in
accordance with 30 CFR 732.13(i). The
conditional approval was-published
under 30 CFR-943.11, on February 27,
1980, (45 FR 13008). The'Texas program
was subsequently amendedto satisfy,
the condition of the approVdl and 30
CFR 943.11 was-amended to reflect the
approval of the Texas programq without
condition on June 18, 1980 (45 FR 41136-
41137).

Submission of Amendments
On March 27; 1980, OSM received a

proposal from the TexasRailroad
Commission containing three
amendments to the state regulations.
One of the threerelated'to-the award of
costs, including attorneys',fees in
administrativeproceedings, ,and

-satisfied the condition of the approval of
- the Texas program. On June -18, 1980, the

Secretary approved this amendment (to
Texas Rule 051.07.04.023) -and removed
the condition of the approval of the
Texas program (45 FR 41136-4113Z).

The remaining two amendments
contained in the March 27, 1980, letter
pertained to Texas Rule 051.07.04.070
concerning theState process for
designating areas-unsuitable for mining
and'are the subject.of this notice. The
amendments affect the-provisions that
interpret "valid,-existing rights" and "the
close of public comment.period" xelative
to petitions to designate areas
unsuitable for mining. The procedures
for review ofproposed permanent
program amendments are contained in
30 CFR 732.17 (44 FR 15328,-March 13,
1979).

Discussion-of Amendments -

(a) "Valid existing rights" provision:
Texas has proposed an amendmentto

its definition of "valid existingrights"
by addingm new subsection to'that
definition in Texas Rule 051.07.04070,
relating to the interpretation of the

' document used to establish valid
existing'fights. -

On February:6, -1980 _(45 FR 8244),
OSM proposed to amend subsection (c)
of the definition of valid existinguights
In 30 CFR 76.5, lto add the option of
relying upon applicable state case law

concernin *interpretation of documents
that conveymineral rights.

In the preamble tothat proposed rule,
OSM stated:

In order toiimplemeit what the Secretary
believes is Congress'Intent that state case
law on the subject not be overruled, the
Secretary is proposing that Subsection (c) of
,Part761.5 be changed to provide an
alternative basis for valid existing rights
determinations. Where a state has case law
establishing.some 'other s tandard for
interpreting-documents whic'convey mineral
-rights, this-law'will be used to interpret
documents executed in thatstate.

The Texas program that was
approved conditionally on February 16,.
1980, did not contain a provision similar
to 30 CFR 761.5(c) relating to the
interpretation of the terms of the
documentrelied upon to-establish valid
existing riglhts.

The Secretary-determined that the
absence'of this provision did not
prevent the approval-of the Texas
program;°however, OSMidia advise
Texas that this aspect ofrits program
could be improvedby aiding a
provision similar to 30 CFR 761.5(C).
Accordingly,'Texas proposed such a
program: amendment. The proposed
amendment is consistent withOSM's
proposedrule-(See _45FR 8244). Texas
.added anew subsection (c) to Rule
051.07.04.070, and the original subsection
(c) has been-re-designated:subsection.
(d).
{dThe proposed Texas amendment

reads as'follow,7s:
"Rule051.07.04.070 is supplemented

by the following language after
paragraph-lb)(2) under tralid existing
rights.

1(c) "Interpretation of the terms of the
document relied upon to establish valid
existing-rights shall be based upon
Texa case law concerning the
interpretation of documents conveying
mining rights. When no Texas case law
exists, interpretation shall be based
upon the usage and custom.at~the time
and place ,where the document -came
into existence and upon a-showing by
the applicant.that the -parties to the
document actually contemplated a right
toconduct the sarhe underground or
surface mining-activities for-which the
applicant claims- a valid existing right.

(d) "'Valid existing rights does not'
mean mere expectation of aughtto
conduct surface coal mining.-(Examples
of rights that alone do not constitute
valid existing rights include,lbut are not
'limited to, coal exploration permits or
licenses, applications or bids for leases,
or where a person has only applied for a
State or-Federal permit.)"

(b) .Close of public comment period"
provision:

During the review of the Texas
program, prior to the Secretary's
conditional approval on February'16,
1980, OSM advised Texas that Its Rule
051.07.04.070 could lead to confusion as
to*when the public comment period
actually closes during the process for
designating lands unsuitable for coal
mining because of the ambiguous
language of the regulation. Although this
was determined not to be a significant
problem that would prevent approval of
the Texas program, OSM did suggest
that Texas clarify this-language at some
future time. Texas agreed that the
language of Rule 051.07.04.070 could
have been clearer and has accordingly
,proposed to amend that language by
adopting the following regulation:

"Rule 051.07,04.070 is amended as
sollows:

,"Close of public comment period
means the close of a public hearing on a
surface mining permit application. When
no public hearing Is held, this time shall
be 30 days after the last publication of
the newspaper notice required by
sect ion .207(a)."

Background on Approval Process
On July 2, 1980, the Tegional director

published notice in the Federal Register
announcing receipt of the program
amendments-(45 FR 44967-44969). The
notice announced a public comment
period through July 30,1980, and thata
public hearing would be held if
requested of the regional director by
July 15,1980, andcontained the full text
of the program amendments.

The regional director did not receive
any requests for a public hearing, so
none was held. The one written
comment was considered by OSM and
is addressed below under the section
entitled "Disposition of Comment."

On September 17, 1980, the regional
director recommended to the Director of
OSM that the program amendments be
approved

Director's Findings
Pursuant to 30 CFR 732.15(b)(9) and

732.17(f)(2), the Director finds that 'the
proposed program amendments are
consistent with SMCRA and the
,provisions of 30 CFR Chapter VII,
Subchapter F, for the designation of
areas as unsuitable for surface coal
mining.

Disposition of Comment
The Heritage Conservation and

Recreation Service (HCRS) suggested
that upon completion, the Memorandum
of Agreementbetween OSM and the
Advisory Council on Historic
Preservation be made part of the Texas
program.
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The HCRS comment did not
specifically address the two proposed
amendments to the Texas program;
however, a copy of the completed
memorandum will be provided to Texas.

Approval of Amendments

The amendments to the Texas
permanent program are hereby
approved. A new section 30 CFR 943.15
is added to include approved
amendments to the Texas program. 30
CFR 943.15(a), specifically, is added to
include the approval of the two
amendments of March 27,1980, and is
effective on November 26,1980.

Additional Findings

Pursuant to Section 702(d) of SMCRA,
30 U.S.C. 1292(d), no environmental
impact statement need be prepared on
this approval.

This document is not a significant rule
under Executive Order 12044 or 43 CFR
part 14, and no regulatory analysis is
being prepared on this approval.

This approval does not require the
concurrence of the Administrator of the
Environmental Protection Agency. On
January 28, 1980, the Administrator of
the Environmental Protection Agency
transmitted written concurrence on the
Texas permanent program. The
amended regulatory provisions
approved in this document are not
aspects of the Texas permanent program
that relate to air or water quality
standards promulgated under the
authority of the Clean Water Act, as
amended (33 U.S.C. 1151-1175), and the
Clean Air Act, as amended (42 U.SC.
1857 et seq.).

The effective date of the conditional
approval of the Texas permanent
program (February 16,1980) shall be
used to compute any time requirements
that commence with program approval.

Dated: November 20,1980.
Walter N. Heine,
Dirtor. Office of Surfoce Mining.

PART 943-TEXAS

A new section, 30 CFR 943.15, is
added to read as follows:

§ 943.15 Approval of Regulatory Program
Amendments.

(a) The Texas permanent regulatory
program amendments received by OSM
on March 27,1980, are approved
effective November 26,1980.
[FR Doc. 80-,41 Filed 11-2S-f- &45 .mi
BILUNG COOE 431045-M

30 CFR Part 950

Conditional Approval of the
Permanent Program Submission From
the State of Wyoming Under the
Surface Mining Control and
Reclamation Act of 1977

AGENCY: Office Of Surface Mining
Reclamation and Enforcement (OSM),
Interior.
ACTION: Final rule.

SUMMARY. On August 15,1979, the State
of Wyoming submitted to the
Department of the Interior its proposed
permanent regulatory program under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA). After opportunity
for public comment and thorough review
of the initial program submission, the
Secretary of the Interior determined that
certain parts of the Wyoming program
met the minimum requirements of
SMCRA and the Federal permanent
program regulations and others did not.
Accordingly, the Secretary of the
Interior approved the Wyoming program
in part on February 15,1980. Notice of
that decision and the Secretary's
findings were published in the Federal
Register on March 31,1980 (45 FR 20930-
20982). The State of Wyoming
resubmitted its program for approval by
the Secretary on May 30, 1980. The
resubmitted program included those
portions of the Initial submission not
approved by the Secretary on February
15, 1980. After opportunity for public
comment and thorough review of the
program resubmission, the Secretary of
the Interior determined that the
Wyoming program, including the
resubmission, does, with minor
exceptions, meet the requirements of
SMCRA and the Federal permanent
program regulations. Accordingly, the
Secretary of the Interior has
conditionally approved the Wyoming
program.
EFFECTIVE DATE: November 26,1980.
ADDRESSES: Copies of the Wyoming
program submission and the
administrative record on the Wyoming
program submission are available for
public inspection and copying during
business hours at:
Wyoming Department of Environmental

Quality, Land Quality Division,
Hathaway Building, Cheyenne.
Wyoming 82002.

Wyoming Department of Environmental
Quality, Land Quality Division, Field
Office. 30 East Grinnell Street,
Sheridan, Wyoming 82801.

Wyoming Department of Environmental
Quality. Land Quality Division, Field
Office, 933 Main Street, Lander,
Wyoming 82520.

* Office of Surface Mining Reclamation
and Enforcement, Region V, Brooks
Towers, 1020 15th Street, Denver,
Colorado 80202.

Office of Surface Mining, Room 153,
Interior South Building, 1951
Constitution Avenue, Washington, DC
20240, Telephone (202) 343-4728.

FOR FURTHER INFORMATION CONTACT.
Mr. Carl C. Close, Assistant Director,

State and Federal Programs, Office of
Surface Mining Reclamation and
Enforcement, U.S. Department of the
Interior, South Building. 1951
Constitution Avenue. N.W.,
Washington, DC 20240; telephone
(202] 343-4225.

Mr. Donald Crane, Regional Director,
Region V, Office of Surface Mining,
Brooks Tower, 1020 15th Street,
Denver, Colorado 80202; telephone
(303) 837-5421.

SUPPLEMENTARY INFORMATION:

Introduction
This notice Is organized to assist

understanding of the findings underlying
the Secretary's decision. It is divided
Into six major parts:
A. General Background on the Permanent

Program
B. General Background on the State Program

Approval Process
C. General Background on the Wyoming

Program
D. Secretary's Findings
E. Explanation of the Secretary's Findings
F. Approval

Part A sets forth the statutory and
regulatory framework of the Surface
Mining Control and Reclamation Act of
1977 (SCMRA).

Part B sets forth the general statutory
and regulatory scheme applicable to all
States which wish to obtain primary
jurisdiction to implement the permanent
program within their borders.

Part C summarizes the steps
undertaken by Wyoming and officials of
the Department of the Interior, beginning
with Wyoming's initial program
submission and its program
resubmission, and leading to the
decision being announced today.

Part D contains the findings the
Secretary has made with respect to each
of the thirty (30) criteria for evaluation
of a State program found in SMCRA and
the Secretary's regulations.

Part E contains the reasons for each
finding in Part D and the disposition of
comments from the public and
governmental agencies. For most
findings, only the significant differences
between Federal laws and rules and
resubmitted portions of the Wyoming
program are discussed and evaluated.
Part E omits detailed discussions of
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differences between Federallaws and
rules and the Wyoming program, and
detailed analysis of relevant public
comments, which were discudsed and
approved in the Secretary's partial
approval of the initial program
submission as-published-in the Federal
Register on March S1, 1980 (45 FR 20930-
20982).

Part F identifies those parts of the
Wyoming program which are
conditionally approved.

It should be noted that these findings
are an important part of the record for
use as future indicators as to why
Wyoming's program was deemed
equivalent to SMCRA and consistent
with applicable Federal regulations.

It should also be noted that
Wyomifhg's program does not yet apply
on Federal lands. Numerous mines in
Wyoming conduct operations, in whole
or in part, on "Federal lands" containing
Federal mineral rights, surface rights, or
both. Section 523(c) of SMCRA provides
that a State may elect to enter into a
cooperative agreement with the
Secretary to provide for State regulation
of surface coal mining and reclamation
operations on Federal lands within the
State. Pursuant to this authority,
Wyoming has submitted a proposed
cooperative agreement, which was
published in the Federal Register on July
8, 1980 (45 FR 45927..45931), and-public-
comment was invited. On October 1,
1980, OSM published a notice of
proposed rulemaking (45 FR 64971). A
public hearing was held in Cheyenne,
Wyoming on October30, 1980, and the
public comment period expired on
November 7,1980. Afinal rule
concerning the proposed Wyoming.
cooperative'agreement-is forthcoming.
Because It is not-yet final, however, this
conditional approval does not include
the cooperative agreement, which is
subject to a:separate rleming.

A. General Background.on the
Permanent Program

The environmental protection.
provisions of SMCRA arebeing
implemented in two phases-the initial
program and the permanent program-it
accordance with Sections 501-503 of
SMCRA (30 U.S.C. 1251-1253). The
initial program has been in effect since
December 13, 1977, when the Secretary
of the Interior promulgated initial
program rules, 30 CFR Parts 710-725,42
FR 62639.

The permanent program will become
effective in each State upon-the
approval of a State program by the
Secretary of the Interior or
Implementation of a Federaliprogram
within the State. If a Stateprogram is
approved in full, the State will be the

primary regulator of activities on non-
Federal and non-Indian lands subject to
SMCRA, ratherthan the Federal
government.

The Federal rules for the permanent
program, including procedures for States
to follow in submitting State programs
and minimum standards the State
programs mustmeet to'be eligible for
approval, are found in 30 CFR Parts 700-
797 and 730-865. Part 705 was published
October 20, 1977 (42 FR 56064). Parts 795
ind865 (olginallylPart 860] were
publishedDecember 13,1977 (42 FR
62639]. The otherpermanent program
regulations were published March 13,
1979 (44 FR-15312-15463). Errata notices
"vere publishedMarch-14, 1979 (44 FR
15484), August 24, 1979 (44 FR 49673-
49687), September,14,1979 (44 FR 53507-
53509), November 19,1979 (44 FR 66195),
Apfil 16,1980 (45 FR'2600), June 5,1980
(45 FR 37818), and July 15,1980 (45 FR
47424). Amendments'to the rules have
beenpublished October 22, 1979 (44-FR
60969), as corrected December 19,1979
(44 FR 75143), December.19,'1979 (44 FR
75302), December 31, 1979 (44 FR 77440-
77447), January 11, 1980 (45 FR 2626-'
2629) and August 6,1980 (45FR 52306-
52324). Portions of these rules have been
suspended, pendinglurther rulemaking,
on November 27,1979 (44"FR 67942),

"December 31, 1979 (44 FR 77447-77454),
December 31, 1979 (44 FR 77454-77455),
January 30, 1980 (45 FR 6913), and
August 4, 1980 (45 FR 51547-51550).

B. General Background on-State
Program.Approval Process_

Any Statezwisling to assume primary
jurisdiction over the regulation of coal
mining within itsborders may submit a'
program for condideration. he
Secretary of.the Interior has the
responsibility, to approve ,or.disapprove
the~submission.

The Federalrules governing State
program.submissions are-found-atr30
CFR Parts 730-732. After review of the
submission-by OSM and other agencies,
opportunity for the State to add to or
modify the program, and opportunity for
public comment, the Secretary may

L approve the program unconditionally,
approve it conditioned upon minor
deficiencies-being corrected in
accordance with the timetable set by the
Secretary, or disapprove the program in
whole or in part. If any parts of the
program are disapproved, the State may
submit a revision correcting the items
which did not meet the requirements of
SMCRA and applicable Federal
regulations.lf anyof these revised
program parts are also disapproved,
SMCRA requires the Secretbry of the
Interior to establish a Federal program
in that State. The State may again

request approval to assume primary
jurisdiction after the Secretary,
implements the Federal program. A
State may not assume primary
jurisdiction until all parts of Its program
have been approved.

Different criteria apply to various
elements of a State program for the
purpose of determining whether they
can be approved by the Department.
The three categories of potential
program elements, each with its own
standard of review, are discussed in the
March 31, 1980, Federal Register (45 FR
20930 et seq.).

The special requirements under
SMCRA and 30 CFR Chapter VII for
anthracite mines in Pennsylvania are
not applicable in Wyoming.

Before Wyoming made its initial
program submission and subsequent
resubmission, challenges to the
Secretary's permanent program
regulations were brought by
representatives of industry, two States,
and several environmental groups In the
U.S. District Court for th&District of
Columbia. These suits were
consolidated and heard in a single
lawsuit, In re: Permanent Surface
Mining Regulation Litigation (Civil
Action No. 79-1144).

The Secretary, in reviewing State
programs, is complying with the
provisions of Section 503 of SMCRA, 30
U.S.C. 1253, and 30 CFR 732.15. In
reviewing the Wyoming program, the
Secretary has adhered to the Federal
rules as cited in "General Background
on the Permanent Program," above, and
as affected by the U.S. District Court for
the District of Columbia In In re:
Permanent Surface Mining Regulation
Litigation.

In response to the arguments raised In
the challenges, the Secretary voluntarily
suspended several of the-permanent
program regulations. These suspensions
were -announced in the Federal Register
on Noveniber 7, 1979 (44 FR 67942),
December 31, 1979 (44 FR 77447) and
January 30, 1980 (45 FR 6913). '

Because of the litigation's complexity,
the court has issued its decision in two
"rounds." The Round I opinion, dated
February 26, 1980, denied several
generic attacks on the permanent
program regulations,,but suspended or
remanded all or part of twenty-two
specific regulations. The Round II
opinion, dated May 16, 1980, denied
additional generic attacks on the
regulatiops, but suspended or remanded
some forty additional parts, sections or
subsections of the regulations. A listing
of all the suspended and remanded
regulations was published in the Federal
Register on July 7, 1980 (45 FR 456Q4-
45609).
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The court also ordered the Secretary
to "affirmatively disapprove, under
Section 503 of SMCRA. those segments
of a state progm that incorporate a
suspended or remanded regulation"
(Mem. Op, May 16,1980, p. 49).
However, on August 15, 1980, the court
stayed this portion of its opinion. One
effect of this stay is to allow the
Secretary, when requested by a State. to
allow the inclusion in the State program
of provisions equivalent to remanded or
suspended Federal provisions. In
making its resubmission, Wyoming was
aware of the regulations suspended by
the Secretary and the regulations
remanded by the court and made
modifications to several of its
regulations in light of the suspensions
and remands. (See the May 28,1980.
Memorandum from Nancy Wood to the
Environmental Quality Council in the
Wyoming resubmission (Vol. 3A).)
Governor Herschler has requested that
the Secretary not disapprove such
provisions in the Wyoming program.
(See Administrative Record Document
Nos. WY-220 and WY-233.)
Accordingly, the Secretary is approving
provisions which, though they contain
language from suspended and remanded
Federal regulations, are otherwise
acceptable.

In view of the three court decisions,
the Secretary is applying the followig
standards to the review of State
program submissions:

1. The Secretary need not
affirmatively disapprove State
provisions similar to those Federal
regulations which have been suspended
or remanded by the district court where
the State has adopted such provisions in
a rulemaking or legislative proceeding
which occurred either (1) before the
enactment of SMCRA. or (2) after the
date of the Round 1I district court
decision, since such State regulations
clearly are not based solely upon the
suspended or remanded Federal
regulations. The Secretary also need not
affirmatively disapprove provisions
based upon suspended or remanded
Federal rules if a responsible State
official has requested the Secretary to
approve them.

2. The Secretary will affirmatively
disapprove all provisions of a State
program which incorporate suspended
or remanded Federal rules and which do
not fall into one of the three categories
in paragraph one, above. The Secretary
believes that the effect of his
"affirmative disapproval" of a State
provision is that the requirements of that
provision are not enforceable in the
permanent program at the Federal level
to the extent they have been

disapproved. That is. no cause of action
for enforcement of the provisions, to the
extent disapproved, exists in the Federal
courts, and no Federal inspection will
result in notices of violation or cessation
orders based upon the "affirmatively
disapproved" provisions. The Secretary
takes no position as to whether the
affirmatively disapproved provisions are
enforceable under State law and in
State courts. Accordingly, these
provisions are not being pre-empted or
suspended. although the Secretary may
have the power to do so under Section
504(g) of SMCRA and 30 CFR 730.11.

3. A State program need not contain
provisions to implement a suspended or
remanded regulation and no State
program will be disapproved for failure
to contain a suspended or remanded
regulation.

4. Nonetheless, a State must have
authority to implement all permanent
program provisiona of SMCRA.
including those provisions of SMCRA
upon which the Secretary based
remanded or suspended regulations.

5. A State program may not contain
any provision which is inconsistent with
a provision of SMCRA.

6. Programs will be evaluated only on
the basis of provisions other than those
that must be disapproved because of the
court's order. The remaining provisions
will be unconditionally approved,
conditionally approved, or disapproved
in whole or in part, in accordance with
30 CFR 732.13.

7. Upon promulgation of new
regulations to replace those that have
been suspended or remanded, the
Secretary will afford States that have
approved or conditionally approved
programs a reasonable opportunity to
amend their programs as appropriate. In
general the Secretary expects that 30
CFR 732.17, concerning State program
amendments, will govern th's process.

On July 10,1980. the LTniLd States
Court of Appeals for the District of
Columbia Circuit ruled that State
programs need not contain minimum
permit application requirements beyond
those specified in sections 507 and 50
of SMCRA.

(In re: Permanent Surfcce Mining
Regulation Litigation, No. 80-1308). On
August 25,1980, that court agreed to
rehear the case, end vacated its earlier
opinion. Accordingly, that decision
presently has no effect on the
Secretary's conditional approval of the
Wyoming program.

To codify decisions on State
programs, Federal programs, and other
matters affecting individual states, OSM
has established Subchapter T of 30 CFR
Chapter VIL Subchapter T will consist
of Parts 900 through 950. Provisions

reL;rg to Wyoming's program are
found in 30 CFR Part 950.
C. Background on the Wyoming
Program Submission
initial, S::Aoi1SMz:_l

On August 15, 1980. the Secretary of
the Interior received a proposed
regulatory progrim from the State of
Wyoming. Nctice of receipt of the
submission initiating the program
revicw was publshed in the August 22,
1979, Federal Register (44 FR 49313-
49314) and in newspapers of'general
circulation within the State. The
announcement invited public
participation in the initial phase of the
review process relating to the regional
director's determination of whether the
submission was complete.

On September10, 1979, apublic
review meeting on the Wyoming
program was conducted by the
Governor of Wyoming in Cheyenne. A
transcript of this meetingwas placed in
the adimnistrative record on September
20,1979 (Administrative Record No.
WY-17).

On September 20,1979, a public
review meeting on the program and its
completeness was held by the regional
director in Cheyenne, Wyoming;
September 20 was also the close of the
public comment period on completeness
(Administrative Record No. WY-24. On
October 24,1979, the regional d:rector
published notice in the Federal Register
(44 FR 61266-612671 that he had
determined the program submi3son to
be complete.

On October 2, 1979 the W. omng
Department of Environmental Quality
submitted an amendment to its program
submission, containing a Federal
Register notice and a letter reiTing to
the regional direcbr's finding of
completeness (Administrative Record
No. WY-36).

On December 11, 1979, the reaonal
director published notice in the Federal
Register (44 FR 71796-71799) and in
newspapers of general circulation
within the State sc-ting forth procedures
for the public hearing and commant
period on the substance of the Wyoming
program. The public comment period
was scheduled to close January 7,1980.
On January 7,1980, a public hearing on
the Wyoming subm-ission was held in
Cheyenne. Wyoming, by the regional
director.

During the period from Jafiuar 2
through January 21, 198, various
meetings were held between the
Secretary and his representatives, on
one hand. and the Governor of
Wyoming and various other State
officials, on the other, concerning draft
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amendments to the Wyoming program.
Minutes and notes of these meetings are
in the public record and were the
subject of a Federal Register iotice on
January 15, 1980, (45 FR 2912) and public
comment period. None of those draft
materials was made an official-part of
the initial submission. Discussion of
those items in the March 31, 1980,
Federal Register (45 FR 20930-20982)
was for general guidance to both the
State and the public and did not bind
the Secretary in making the decision
announced today. Discussions of the
draft materials and their location in the
administrative record may be found'in
Part C of the March 31, 1980, Federal
Register (45 FR 20933-20934).

On January 28, 1980, the regional
director submitted to the Director of
OSM his analysis of the Wyoming
program, noting numerous differences
between the. program and the Federal
regulations, and copies of tie transcript
of the public meeting ahd the public
hearing, written presentations, exhibits,
copies of all public comme hts received,-
and other documents comprising the"
administrative record. The regional
director recommended to the Director
that the Wyoming program be approved
in part.

On February 14,1980, OSM published
in the Federal Register (45 FR 10046-
10047) a notice of the availability of the
views on the Wyoming program
submitted by the Administrator of the
Environmental Protection Agency, the
Secretary of Agriculture, and the heads
of other Federal agencies concernid.'
with or having special expertise
pertinent to the proposed State program.

On February 15, 1980, the
Administrator of the Environmental
Protection Agency transmitted his
written concurrence with the Secretary'
approval of those parts-of the Wyoming
program approved in the initial decision

On February 15, 1980, the Director of
OSM recommended to the Secretary
that the Wyoming program be partially

-approved. The Secretary accepted that
recommendation and approved the
Wyoming program, in part.

The Secretary informed the State of
his decision'in a letter to, Governor
Herschler on February 15, 1980, which
Included the Secretary's findings on
both the approved and disapproved
parts of the formal Wyoming program.
The public announcement of the
decision was published in the Federal
Register on March 31, 1980 (45 FR 20930-
20982). A copy of the letter to Governor
Herschler is available for review in the
administrative record. The February 15,
1980, decision-was based on the formal
submission of August 15, 1979, t '

(Administrative Record NoyWY-3), as
amended on October 26,1979.

Resubmission
On Ma " 30,1980, -Wyoming

resubmitted for approval by the
Secretary those portions of its programi
that were not approved by the Secretary
on February 15, 1980. Notice of receipt of
the resutbmission and notice of h public
hearing were published in the Federal
Register on June 4, 1980 (45 FR 37697-
37699). A public hearing was held in
Cheyenne, Wyoming, on June 19, 1980,
and the record was openi for public
comment until June 24,1980.

On July9, 1980,.OSM officials
discussed eighteen issues raised during
review of the-Wyoming resubmission
With Wyoming officials by telephone
(Administrative Record No. WY-204).
On July 25, 1980, notice was published in
the Federal Register (45 FR 49595-49599)
that the xecord on the Wyoming

.resubmission-was being reopened to
allow the public to comment on the
eighteen issues and on the provisions, of
the Wyoming'regulations which
tentatively had been identified as
containing suspended or remanded
Federal regulations, as discussed in
"General Background on State Program
Approval Process," above. The record
remained open for comment until
August 8, 1980.

On August 5, 1980, the State provided
OSM.with a'letter responding to the, -

. eighteen issues discussed by telephone'
on July 9,1980 (Administrative Record
No. 220). Those responses are referred
to, where appropriate, in the findings
under Parts D and E of this notice. -

* The regional director submitted to the
Director of OSM his analysis of the
Wyoming program resubmission,
together with copies of the transcript of
the public hearing, written
presentaiofis, exhibits, copies'of all
public comments received, and other
documents comprising the
administrative record. On August 29,
1980, the regional director recommended
'to the Director that the Wyoming
program be conditionally approved.

On August 21, 1980, OSM published in
the Federal Register (45 FR 55767-55768)
a notice of the availability of the views
on the Wyoming program resubmission
submitted by the Administrator of the
Environmental Protection Agency, the
Secretary of Agriculture, and the heads
of other Federal agencies.

On August 4,1980, the Administrator
of the Environmental Protection Agency
transmitted his written concurrence with
the Secretary's conditional approval of
the Wyoming program.

On September 3, 1980, the Director
recommended to the Secretary that the

Wyoming program be conditionally
approved. The Secretary accepted that
recommendation and conditionally
approved the Wyoming program on
September 18, 1980. A copy of the letter
to Governor Herschler announcing that
decision is available for review in the
administrative record.

Throughout the Wyoming State
program review process, the Secretary.
and OSM have had frequent contact
with the Governor of Wyoming and the
staff of the Wyoming Land Quality
Division. Discussions of the State
program submission and resubmission
were held among various State and
Federal officials. Minutes or notes of
these discussions were placed in the
administrative record and made
available for public review and
comment.

All contacts between officials and
staff of the Interior Department and the
State of Wyoming have been conducted
in accordance with the Department's
guidelines for such contacts published
September 19,1979 (44 FR 54444.54445),

D. Secretary's Findings
In accordance with Section 503(a) of

SMCRA, the Secretary finds that
Wyoming has the capability to c.arry out
the provisions of SMCRA and to meet
its purposes,' in the ways and to the
extent set forth in Findings I through 7 ,
below:

1. The Wyoming Environmental
Quality Act (EQA), the regulations
adopted thereunder, and the Wyoming
Administrative Procedures Act, provide
for the regulation of surface coal mining
and reclamation operations on non-
Indian and non-Federal lands in
Wyoming in accordance with Section
503(a)(1) of SMORA;

2. The Wyoming EQA provides
sanctions for violations of Wyoming
laws, regulations or conditions of
permits concerning surface coal mining
and reclamation operations, and those
sanctions meet the requirements of
Sections 503(a)(2), 517, 518 and 521 of
SMCRA, including civil and criminal
actions, forfeiture of bonds, suspensions,
revocations, and withholding of permits,
and the issuance of cease-and-desist
orders by the Land Quality Division or
its inspectors;

3. The Wyoming Land Quality
Division has sufficient administrative
and technical personnel and sufficient
funds to regulate surface coal mining
and reclamation operations, In
accordance with the requirements of
Section 503(a)(3) of SMCRA;

4. Wyoming law provides for the
effective implementation, maintenance,

• and enforcement of a permit system that
meets the requirements of Sections 500,
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5w, and 508 of SMCRA for the
regulaliem of surface coal mining and
reclamation operations on non-Indian
and non-Federal lands within Wyoming;

5. Wyoming has established a process
for the designation of areas as
unsuitable for surface coal mining in
accordance with Section 522 of SMCRA;

6. Wyoming has established, for the
purpose of avoiding duplication, a
process for coordinating the review and
issuance of permits for surface-coal
mining and reclamation operations with
other Federal and State permit
processes applicable to the proposed
operations. This finding corresponds to
Section 503(aX6] of SMCRA;

7. Wyoming has enacted regulations
consistent with regulations issued
pursuant to SMCRA except for those
minor inconsistencies discussed below.

As required by Section 503(bXl)-(3) of
SMCRA, 30 USC 1253(b){H3. and 30
CFR 732.11-732.13, the Secretary has,
through OS, fulfilled the requirements
set forth in Findings 8 through 10 below:

8. Solicited and publicly disclosed the
views of the Administrator of the
Environmdatal Protection Agency, the
Secretary of Agricalture, and the heads
of other Federal agencies concerned
with or having special expertise
pertinent to the proposed Wyoming
program;

9. Obtained the written concurrence of
the Administrator of the Environmental
Protection Agency with respect to those
parts of the Wyoming program being
approved which relate to air or water
quality standards promulgated under the
authority of the Federal Clean Water
Act, as amended (33 USC 1151-1175),
and the Clean Air Act, as amended (42
USC 7401 et seq.b, and

10. Held a public review meeting in
Cheyenne, Wyoming. on September 20,
1979, to discuss the initial Wyoming
program submission and its
completeness and held public hearings
in Cheyenne, Wyoming, on January 7,
1980, on the substance of the initial
submission and June 19,1980 on the
substance of the resubmission;

11. In accordance with Section
03(bX4] of SMCRA, 30 USC 1253(b)(4),

the Secretary finds that the State of
Wyoming has the legal authority and
sufficient qualified personnel necessary
for the enforcement of the
environmental protection standards of
SMCRA and 30 CFR Chapter VII.

In accordance with 30 CFR 732.15, the
Secretary makes Findings 12 through 30,
below, on the basis of information in the
Wyoming program submission, including
the side-by-side comparison of the
Wyoming law and regulations with
SMCRA and 30 CFR Chapter VIL the
Wyoming program resubmission, public

comments, testimony and written
presentations at the public hearings, and
other relevant information. Specific
references to State rules and more
detailed discussions of the "State
window" alternatives may be found in
Part E.

12. The Wyoming program provides
for Wyoming to carry out the provisions
and meet the purposes of SMCRA and
30 CFR Chapter VII through certain
provisions of the State program which.
as alternatives to certain Federal
regulatory requirements. are in
accordance with the applicable portions
of SMCRA and are consistent with the
regulation. Pursuant to 30 CFR 731.13.
The Secretary makes Findings 12.1
through 12.15 below with respect to
Wyoming's proposed alternative
approaches ("State window" items] to
the requirements of 30 CFR Chapter VIL

12.1 Wyoming's alternative approach
to 30 CFR 780.23 (description of
postmining land use contained in
reclamation plans] is in accordance with
the provisions of SMCRA and is
consistent with 30 CFR Chapter VIL

12.2 Wyoming's alternative approach
to 30 CFR 785.14 and Part 824 (special
requirements for mountaintop removal
operations) is in accordance with the
provisions of SMCRA and consistent
with 30 CFR Chapter VII.

I2.3 Wyoming's alternative approach
to 30 CFR 785.15. 785.16, and Part 826
(special provisions for operations on
steep slopes) is in accordance with
SMCRA and consistent with 30 CFR
Chapter VII. See discussion in Part E.
Findings 12.3 and 13.S.

12.4 Wyoming's alternative approach
to 30 CFR 785.19(c), (d), and (e]
(identification of alluvial valley floors
and evaluation of the effect that mining
on alluvial valley floors has on farming)
is in accordance with the provisions of
SMCRA and is consistent with 30 CFR
Chapter VII.

12.5 Wyoming's alternative approach
to 30 CFR 516.22 (identification of
topsoil to be removed) is in accordance
with the provisions of SMCRA and is
consistent with 30 CFR Chapter V11.

12.6 Wyoming's alternative approach
to 30 CFR 816.44(d) (requirements for
permanent diversions and
reconstruction of channels temporarily
diverted) is in accordpnce with the
provisions of SMCRA and is consistent
with 30 CFR Chapter VIL

12.7 Wyoming's alternative approach
to 30 CFR 816.57 (identification of
streams for which authorization is
necessary to mine within 100 feet) is in
accordance with the requirements of
SMCRA and is consistent with 30 CFR
Chapter VII, based on clarification of
Wyoming's intent to measure aquatic

systems, wherever they support fish,
provided on August 5, 1900
(Administrative Record No. WY-2201.
See discussion in Part E, Finding 12.7.

12.8 Wyoming's alternative approach
to 30 CFR 816.72 (valley fill
requirements) is in accordance with the
requirements of SMCRA and is
consistent with 30 CFR Chapter VIL

12.9 Wyoming's alternative approach
to 30 CFR 816.73 (head-of-homw fill
requirements) is in accordance with the
provisions of SMCRA and is consistent
with 30 CFR Chapter VIL

12.10 Wyoming's alternative approach
to 30 CFR 816.74 (requirements for
durable rock fills) is in accordance with
the requirements of SMCRA and is
consistent with 30 CFR Chapter VI.

12.11 Wyoming's alternative approach
to 30 CFR 816.104 (restoration of contour
where thin overburden exists) is in
accordance with SMCRA and is
consistent with 30 CFR Chapter VII.

12.12 Wyoming's alternative approach
to 30 CFR 816.105 (provisfons for
restoration of contour where thick
overburden exists) is in accordance with
SMCRA and is consistent with 30 CFR
Chapter VIL

12.13 Wyoming's alternative approach
to 30 CFR 810.42(a](2] and 816.46(u)
(removal of sedimentation ponds when
revegetation has met the liability
period-usually 10 years in Wyoming) is
in accordance with SMCRA and is
consistent with 30 CFR Chapter VII. The
program did not dearly show that
baseline water quality data and data
comparison techniques will be adequate
to ensure accurate and proper decisins
by the regulatory authority. By letter
dated August 5.1980 (Administrative
Record No. WY-220], the State provided
acceptable assurances that the data win
be required. See discussion in Part Z,
Finding 12.3.

12.14 Wyoming's alternative approach
to 30 CFR 701.5 and 816.&50--816.176
(road classification) is in accordance
with the technical requirements of
SMCRA.

12.15 Wyoming's alternative approach
to exploration activities is addressed in
Finding 15.B since it was not presented
with the other "State window"
alternatives and was not proposed
pursuant to 30 CFR 731.13.

13. The Land Quality Division has the
authority under Wyoming laws and
regulations to implement, administer,
and enforce all applicable requirements
consistent with 30 CFR Chapter VII,
Subchapter K (performance standards.
and the Wyoming program includes
provisions adequate to do so, except for
the minor inconsistencies discussed in
Part E, Finding 13.
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14. The Land Quality Division has the
authority under Wyoming laws and
regulations-and the Wyoming program
includes adequate pfoviiions to
implement, administer and enforce a
permit system consistent with 30 CFR
Chapter VII, Subchapter G (permits);
except for those minor deficiencies
discussed in detail in Part E, Finding 14.

15. The Land Quality Division has the
authority to regulate coal exploration
consistent with 30 CFR Parts 778 and 815
(coal exploration) and to prohibit coal

'exploration that does not comply with
30 CFR Parts 776 and 815, and the
Wyoming program includes provisions
adequate to do so.

16. The Land Quality Division h'as the
authority under Wyoming laws and the
Wyoming program includes, provisions
to require that persons extracting coal
incidental to government-financed
construction maintain information on
site, consistent with 30 CFR Part'707.

17. The Land Quality Division has the
authority, and the Wyoming-program
includes provisions to enter,.inspect,
and mofiitor all coal exploration and'
surface coal mining and reclamation
operations on non-Indian and non-
Federal land within Wyoming,
consistent with the requirements of
Section 517 of SMCRA (inspections and
monitoring) and 30 CFR Chapter VII,
SubchapterL (inspection and
enforcement). -

18. The Land Quality Division has the
authority under Wyoming laws and the
Wyoming program includes provisions
to implement, administer, and enforce a
system of performance bonds and
liability insurance, or other equivalent
guarantees consistent with 30 CFR
Chapter VII, Subchapter J (performance
bonds), with the exception of the minor
deficiency discussed in Part E, Finding
18. 1

19. The Land Quality Division has the
authority under Wyoming laws and the
Wyoming program provides for civil and
criminal sanctions for violations of
Wyoming law, regulations and
conditions of permits and exploration
approvals including civil aid criminal
penalties, in accordance with Sectipn
518 of SMCRA (penalties) and
consistent with 30 CFR 845 (civil
penalties), including the same or similar
procedural requirements.

20. The Land Quality Division has the
authority'under Wyoming laws and the
Wyoming program contains provisions
to issue, mbdify, terminate and enforce
notices of violations, cessation orders
and show-cause orders in accordance
with Section 521 6f SMCRA"
(enforcement) and consistent with 30
CFR Chapter VII, Subchapter L
(inspection and enforcement], including

the same or similar procedural
iequireflents.

21. The Land Quality Division has the
authority under Wyoming laws and-the
Wyoming program contains provisions
to designate areas as unsuitable for,,
surface coal mining consistent with 30
CFR Chapter VII, Subchapter F
(designation of lands unsuitable for
mining).

- 22. The Land Quality Division has the
authority under Wyoming laws and the
Wyoming program provides for public
participation in the development,
revision and enforcement of Wyoming
laws and regulations and the Wyoming
program, consistent with the public
participation requirements of SMCRA
and 30 CFR Chapter VII, with the
exception of the minor deficiencies
discussed in Part E, Finding 22.

23. The Land Quality Division has the
authority under Wyoming laws and the
Wyoming program includes provisions
to monitor, review, and enforce the
prohibition against indirect or direct
financial interests in coal mining
operations by employees of the ,and
Quality Division consistent with 30 CFR
Part 705 (restrictions on financial
interests of State employees).

24. The Land Quality Division has the
authority under Wyoming laws and the
program includes provisions to require
the training, examination, and
certification of persons engaged in, or
responsible for, blasting and the use of
explosives in accordance with Section,
719 of SMCRA, to the extent required for
approval of its program.

25. The Land Quality Division has the
authority under Wyoming laws and the
Wyoming program provides for small
operator assistance consistent with 30
CFR Part 795.

26. The Land Quality Division has the
authority under Wyoming laws and the
Wyoming program provides for
protection of employees of the Land
Quality Division in accordance with the
protection afforded Federal employees
under Section 704 of SMCRA.

27. Wyoming has the authority under
its laws and the Wyoming program
provides for.administrative and judicial
review of State program actions in
accordance-with Sections 525 and 526 of
SMCRA (review of decisions) and 30
CFR Chapter VII, Subchapter L
(insppction and enforcement].

28. The Land Quality Division has the
authority under Wyoming laws and the
Wyoming program contains provisions
to cooperate and coordinate with, and
provide documents and other
information to, the Office of Surface
Mining under the provisions of 30 CFR
Chapter VII.

29. The Wyoming EQA and Wyoming
Land Quality Rules and Regulations, as
currently in effect, contain no provisions
which would interfere with or preclude
implementation of SMCRA and 30 CFR
Chapter VII. The Wyoming
Administrative Procedures Act,
Wyoming Water Quality Rules and
Regulations, Wyoming Air Quality Rules
and Regulations, Wyoming Water Laws,
Wyoming State Engineer Regulations
and instructions, Department of
Environmental Quality Rules of
Informational Practices, Wyoming
Public Records Law, Wyoming Open
Meeting Law and other laws and
regulations of Wyoming do not contain
provisions which would interfere with or
preclude implementation of the
provisions of SMCRA and 30 CFR
Chapter VII.

30. The Land Quality Division and
other agencies having a role in the
program will have sufficient legal,

-'technical, and administrative personnel
and sufficient funds to implement,
administer, and enforce the provisions
of the program, the requirements of 30
CFR 732.15(b) (program requirements),
and other applicable State and Federal
laws.

E. Explanation of the Secretary's
Findings

The discussion in this section is based
on a review of the Wyoming program
resubmission of May 30,1980,
supplemented by comments received on
the resubmision and information
submitted by the State on August 5, 1080
(Administrative Record No. WY-220).
Throughout, the discussion also refers to
materials considered by the Secretary in
making his February 15,1980, decision
as published in the Federal Register on
March 31,1980 (45 FR 20930 et seq.). The
discussion in Part E of the Secretary's
findings of March 31, 1980, was based on
a review of the Wyoming program
submitted-August 15, 1979, and amended
October 26,1979, as well as material
Wyoming subsequently made available
to the Department, described lIi Part C
of the March 31,1980, Federal Register
notice (45 FR 20930 et seq.). The program
submission and material subsequently
added by the State included enacted
laws and regulations and various
proposed amendments to those laws
and regulations. None of the
amendments had been enacted at the
time of Departmental review. In
accordance with 30 CFR 732.11(d), the
failure to have all necessary laws and
regulations fully enacted required that
the Secretary not approve the program
in full or conditionally at that time.

Two versions of the Land Quality
Rules and Regulations were contained
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in Wyoming's initial program
submission. After review of these two
versions by OSM, other governmental
agencies and members of the public,
Wyoming discussed a third version of
rules. This third version was presented
to the Department of the Interior in the
form of a "Regulatory Memorandum"
(Administrative Record No. WY-99). It
was modified after discussions on
January 2-5,1980, between
representatives of the Department of the
Interior and the State of Wyoming. The
modifications were incorporated into
the fourth version of the rules, given to
the Department of the Interior on
January 9,1980 (Administrative Record
No. WY-119).

Because the Land Quality Division
proposed to make extensive
modifications in its rules, the Secretary
disapproved the entire body of rules.
Accordingly, a set of fully enacted Land
Quality Rules and Regulations was
made part of Wyoming's resubmission
on May 30, 1980.

The discussion of particular issues in
the March 31, 1980, findings (45 FR 20930
et seq.] reflected a review of all four
versions of rules which were before the
Department of the Interior and the
public during the period of consideration
of Wyoming's initial program
submission. Comments by other Federal
agencies and the public were based on
review of the first two versions of the
rules. Analysis and disposition of those
comments reflected, where appropriate,
later versions of Wyoming's rules. In the
discussion of specific findings in the
March 31, 1980, notice (45 FR 20930 et
seq.), references to particular rules were,
for the most part, to the January 9, 1980,
proposed ruler.

Any indication in the Secretary's
March 31,1980, findings (45 FR 20930 et
seq.) of the adequacy or inadequacy of
those portions of Wyoming's initial
program submission that were not
approved was tentative and subject to
modification upon further review by the
Department, the public, and other
agencies in the program resubmission
review process. The discussions below
reflect the results of the Department's
final review and consideration of public
comments on both the program
submission and resubmission.

In addition, only sections of the
Wyoming EQA which were in
accordance with SMCRA and which
were fully enacted were approved in the
Secretary's February 15, 1980, decision.
Discussions of proposed amendments to
the EQA were included in the March 31,
1980, findings (45 FR 20930 et seq.) as
guidance for Wyoming, other
government agencies, and the public in
the development and review of

Wyoming's resubmission. The
conclusions expressed with respect to
such amendments were not necessarily
final.

Part E is divided into two sections.
The first section is entitled
"Department's Findings." The second
section is entitled "Disposition of
Comments Received." In the March 31,
1980, notice (45 FR 20930 el seq.), the
comments of other governmental
agencies and the public were integrated
with the Department's analysis. To
maintain clarity and avoid redundancy,
the Department's discussions of the
resubmission and comments on the
resubmission are now separated, with
cross-references provided where
necessary.

Where the detailed findings are
numerous and complex, they are divided
into two general categories. The first
category includes those findings on
statutes enacted and rules promulgated
by Wyoming in close or exact
accordance with the Secretary's
tentative findings in the March 31, 1980,
notice (45 FR 20930 et seq.). The basis
for the Secretary's tentative findings
was discussed under Part E of that
notice (45 FR 20936 et seq.). The
Secretary's tentative findings were
compared with the program
resubmission to assure that the State
had enacted or promulgated the same
language that was considered by the
Secretary in making the tentative
findings and that the resubmission had
been subject to an opportunity for
review and comment by government
agencies and the public.

The Department has evaluated the
provisions in the resubmission, assured
that the enacted or promulgated
language is essentially the same as that
considered in the tentative findings, and
considered comments by government
agencies and the public. Where
Wyoming did enact or promulgate the
same language and where the Secretary
has not changed his tentative finding on
the basis of government agency or
public comments, the final approval of
those provisions is included in this
notice. This notice does not, however,
repeat the bases upon which the
Secretary found these provisions
approvable. These may be found in the
March 31, 1980, notice (45 FR 20936 et
seq.) and the finding number is cited
below in this notice to facilitate
reference to the March 31,1980, notice.

The second category includes the
Secretary's findings for the remaining
provisions of the resubmission that
differ from the initial submission and
from documents described in Part C of
this notice that were subsequently
submitted. This category includes

findings for materials submitted by
Wyoming in response to requests for
additional information or findings of
unacceptability made in the March 31,
1980, notice (45 FR 20930 et seq.);
findings on provisions where Wyoming
enacted or promulgated language
different from that which the Secretary
tentatively found acceptable in the
March 31, 1980, notice; and findings on
any new provisions included in the
resubmission. Additional analyses of the
resubmission of issues which had not
been discussed in the March 31, 1980,
notice, but which required detailed
discussion in these findings, are also
included. Findings in the second
category generally required more
analysis than did those in the first
category. The findings under this
category are organized by the general
finding number followed by a letter.
Where applicable, the finding number
from the March 31,1980, notice is also
included in the discussion to facilitate
reference to discussions in that earlier
notice. Unless otherwise noted, all
references to the EQA are to that Act as
amended by the 1980 Wyoming
legislature, and as it appears in Fxhibit
A.1. of the resubmission.

For Findings 13 (environmental
performance standards), 14 (permit
system), and 15 (coal exploration), a
brief description is provided of the
provisions being approved under this
category. The description is provided
because citations were changed by the
State during the process of enacting the
statutory provisions and promulgating
the regulations.

Department's Findings

Finding 1
The Secretary finds that the Wyoming

Environmental Quality Act (EQA), the
regulations and guidelines adopted
thereunder, the Wyoming
Administrative Procedures Act, and the
State Engineer's regulations provide for
the regulation of surface coal mining
and reclamation operations on non-
Indian and non-Federal lands in
Wyoming in accordance with SMCRA,
subject to the discussions in Findings
13.F, 13.P, 14.A. 14.C, 18.A, 22.C and
22 D. below. This finding corresponds to
Section 503(a)(1) of SMCRA, 30 U.S.C.
1253(a)(1). An analysis of the issues
underlying this finding is found in the
detailed discussions of Findings & and 12
through 30, below.

Finding 2
The Secretary finds that the Wyoming

EQA provides sanctions for violations of
Wyoming laws, regulations or
conditions of permits concerning surface
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coal mining and reclamation'operations,
and these sanctions meet the'
requirements of SMCRA, including civil
and criminal actions, forfeiture of bonds,
suspensions, revocations, and
withholding of permits, and the issuance
of cease-and-desist orders by the Land
Quality Division or its inspectors. This
finding corresponds to Section 503(a)(2)
of SMCRA (30 U.S.C.1253(a)(2]). An
analysis of the issues underlying this
finding is found in the'detailed
discussions of Findings 18, 19 and 20,
below.

Finding 3

The-Secretary finds that the Land
Quality Division has sufficient -
administrative and technical personnel
and sufficient fulhds to enable Wyoming
to regulate surface coal mining and
reclamation operations in accordance
with the requirements of SMCRA. This
finding corresponds to Section 503(a)(3)
of SMCRA (30 U.S.C. 1253(a)(3)). An
analysis of the issues underlying this
finding is found in the detailed -
discussion of Finding 30, below.

Pin dinj 4

The Secretary finds that Wyoming
law provides for the effective
implementation, maintenance, and
enforcement of a permit system that
meets the requirements of SMCRA for
the regulation of surface.coal mining
and reclamation operations on non-
Indian and non-Federal lands within
Wyoming, subject to the discussions in
Findings 14.A and 14.C below. This
finding corresponds to Section 503(a)(4)
of SMCRA (30 U.S.C. 1253(a)(4]). An
analysis of the issues underlying this
finding is found in the detailed
discussion of Finding 14, below.

Fin ding 5

The Secretary finds that Wyoming has
established a process for the designation
of areas as unsuitable, for surface coal
mining in accordance with Section 522
of SMCRA. This finding corresponds to
Section 503(a)(5) of SMCRA (30 U.S.C.

,1253[a)(5)). An analysis of the issues
underlying this finding is found in the
detailed discussion of Finding 21, below.

Finding 6

The Secretary finds that Wyoming has
established, for the purpose of avoiding
duplication, a process for coordinating
and reviewing permit applications with
other governmental agencies. This.
finding corresponds to Section 503(a)(6)
of SMCRA. In addition to the following
paragraphs in this finding, discussion of
the analysis underlying this finding is
found in Findings.13 and 14, below.

Wyoming has identified in its program
submission seven State agencies having
related responsibilities for elements of
permitting and inspection of surface and,
underground coal mining operations.
These are the Land, Air, and Water
Quality Divisiong of the Department of
Environmental Quality, the State
Engineer, the Recreation Commission,
the Game and Fish Department, and the
Wyoming State Inspector of Mines. The
related responsibilities are coordinated
through five Memoranda of
Understanding (MOUs). In these MOUs,
the agencies agree to review elements of
applications, provide technical-
assistance to the principal agency (the
Land Quality Division, which serves as
the "regulatoryj authority"), and to apply
certain environmental protection
performance standards topermit
applications (Exhibits F-1 through F-5 of
resubmission).

The MOUs between the three
divisions of the Department of
Environmental Quality and the MOU
between the Land Quality Division and
the State Engineer contain certain
standards and requiie plans to meet
certain engineering and environmental
requirements. This information is
required to be in permit applications for
surface (or underground) coal mining
operations pursuant to promulgated Rule
-II 3a(5) of the resubmitted program. A,
permit can be a'iproved only with this
information included; otherwise the
requirements of Rule H 3a(5) and W.S.
35-11-406(n](i] (complete application)
would not be met, Once a permit is
approved, the permittee must comply
with the measures in the application.
Thus, the requirements of'the Water
Quality and Air Quality Divisions, and
the requirements of the State Engineer,
are enforceable under the provisions of
Wyoming's program.

-The MOUs divide important functions
among the Land, Air, and Water
Divisions of the Department of
Environmental Quality and provide a
strong vehicle for addressing their
respective concerns. The MOUs reacted
with other entities such as the State
Engineer and the Game and Fish
Department also establish protocols and
identify authorities. While coordination
will require on-going attention, the Land
Quality Division staff has worked under
the MOUs successfully and should
provide proper coordination. Use of
guidelines is discussed further in-Finding
14.2Zin this notice.

6.1 The MOU between the three
divisions of the Department of
Environmental Quality (Exhibit F.1) has
been resubmitted with some changes.
The exhibit was signedby all

participants and approved as to form
and execution by the Attorney General
on April 18,1980. The changes are In all
sections, but principally reflect editorial
rather than substantive changes.
Exceptions are (1) a change in the Water
Quality Division's effluent limits for
total suspended solids, (2) additional
provisions allowing separate, but
conditional, inspections by the various
divisions, and (3) identification of W.S.
35-11-437 as the sole enforceable basis
for the permit conditions, Article IV, and
the Land Quality Division's rules,

The first change is addressed under
Finding 13.C (13.14) in this notice, which
contains an explanation by the Statb
that the Secretary finds acceptable. The
second change in the MOU Is acceptable
since it minimizes duplicative
inspections, and yet allows the
regulatory authority to conduct
independent inspections. The third
change, that of relying on W.S. 35-11-
437 as the limiting mechanism to
identify the scope of enforcement
authority by the Land Quality Division
in matters involving other divisions'
rules, is logical since that section of the
statute contains the enforcement
authority for surface coal mining
operations.
-Accordingly, the Secretary finds the
Department of Environmental Quality
MOU (Exhibit F-i) to be acceptable.

6.2 The MOU between the Wyoming
State Engineer and the Department of
Environmental Quality regarding
reservoirs (Exhibit F.4) has been
modified in the resubmisslon. The MOU
is signed by all parties and was
approved by the Wyoming Attorney
General as to form and execution on
March 4,1980. The MOU contained In
the resubmission is accompanied by an
"'Appendix A" which is titled "Proposed
Regulations for Surface Coal Mining
Operations." Thus the MOU contains
materials which do not appear to be in
effect through the authority of the MOU.
Further, the material in "Appendix A"
includes requirements previously found
by the Department to be inconsistent
with SMCRA. (See Finding 13,28.) By
letter dated August 5, 1980
(Administrative Record No. WY-220),
the State indicated that the Appendix A
attached to the MOU is the wrong
appendix and that Appendix A attached
to the State Engineer's regulations in
Volume 5, Exhibit B.9, is the correct
appendix. The Appendix A In Exhibit
B.9 corrects the deficiencies discussed In
Figure 13.28 and is acceptable.

The other changes in the MOU relate
to administrative procedures designed
to enhance coordination between the
two State agencies and tre acceptable.,
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Included with Exhibit F.4. is an MOU
between the State Engineer and the
Department of Environmental Quality
which addresses "wells." This MOU
was approved by the Attorney General
on May 25,1980. The resubmission
contains only editorial changes and is
acceptable.

6.3 The resubmission contains a new
Wildlife Guideline (No. 5, exhibit not
labeled in the resubmission, but should
be Exhibit G.1.e.). Criteria identical to
the Federal requirements of 30 CFR
816.97(c) (powerline construction) have
been added to Section VI of the
guideline: this is briefly discussed in
Finding 13.64. Other changes include
designation of the study area as
including the permit area and the
adjacent area, addition of requirements
for collection of surface water quality
data, reduction of the time period for
trapping small mammals, adding
walking transect observations to
methods of assessing the presence of
predators, and addition of a requirement
to include wildlife monitoring data in
the annual report. Appendices 1 and 2
and the references in the guideline have
also been enhanced to improve black-
footed ferret surveys and data
presentation.

The Secretary finds Guideline No. 5
for wildlife acceptable as consistent
vith similar Federal requirements. (For
further explanation see Finding 12.7,
below.]

6.4 The resubmission contains a new
Hydrology Guideline (No. 8, Exhibit
G.1.g). Important changes to the
guideline as resubmitted are (1) the
addition of a part describing the
hydrologic data to be provided in the
annual report, (2) change of term
"ground water recharge rates" to
"ground water recharge areas," (3]
change of terminology in Part IV to
include more descriptive geologic and
hydrologic terms, (4] recommendation of
three-day pump tests and expansion of
the description of the pumping tests, (5)
specification of water quality analysis
including requiring a major cation-major
anion balance, (6) requirement for
supporting geophysical or lithological
logs, (7) addition of water rights
information, (8] identification of
proposed results of the monitoring
program, (9) a discussion of
complementary computer modeling, and
(10) the addition of Appendix 2 which
lists water quality parameters for
hydrologic investigations. The Secretary
finds this guideline acceptable as
consistent with Federal requirements.

6.5 The resubmission contains a new
Alluvial Valley Floor Guideline (No. 9,
Exhibit G.1.h.). The changes in the
resubmitted guideline are (1)

modification of the term "adjacent area"
to correspond to Rule 12(3). (2) deletion
of the term "agricultural activities," (3)
redefinition of the term "alluvial
saturated zone" to include hydrologic
principles, (4) inclusion of a standard
definition of "dnimal unit," (5)
modification of the term "essential
hydrologic functions" to correspond to
Rule 12(24). (6] addition of the Rule I
2(48] definition of "natural damage to
the quantity or quality of water," (7)
addition of the Rule 12(89) definition of
"subirrigation or flood irrigation
agricultural activities," (8) expansion of
the term "unconsolidated stream laid
deposits" to include terrace and flood
plain deposits consonant with Rule I
2(101). (9) inclusion of the Rule 121104)
definition of "undeveloped rangeland,"
(10) addition of the Rule 12[105
definition of "upland areas," (11) editing
of subirrigation and flood irrigation
criteria in Section II, (12) additiun of the
requirement to map unconsolidated,
stream laid deposits, (13] addition of
aerial imaginery and diurnal
fluctuations of water table as indicators
of subirrigation, (14) addition of flood
frequency to determinants of the
suitability of periodic flood flows for
enhanced plant production, (15)
modification of the procedures for
evaluating artificial flood irrigation and
irrigation potential, (16) addition of
subirrigation or flood irrigation
agricultural activities to the alluvial
valley floor identification criteria, (17)
reduction in the time period for which
changes in ownership/tenancy and
management practices are to be
provided in the application, (18) deletion
of authority to permit landowner/tenant
to claim confidentiality for land use and
other data, (19) restriction in the use of
the "importance to agriculture" ffrmula
to agree with Rule III 2d, (20) restriction
of the determination of natural drainage
to areas important to farming consistent
with the district court ruling, (21)
addition of a requirement for a
cumulative assessment of surface and
ground water changes and the effects on
the productive capability of off-site
alluvial valley floors, (22) requirement to
assess the capability to re-establish
essential hydrologic functions of off-site
affected alluvial valley floors and (23]
numerous editorial changes.

The Secretary finds the Alluvial
Valley Floor Guideline consistent with
30 CFR 785.19 and that Wyoming has
established methods for identifying,
evaluating, and protecting alluvial
valley floors.

Finding 7
The Secretary finds that Wyoming has

enacted regulations consistent with

regulations issued pursuant to SMCRA,
subject to the discussions in Findin-s
13.F. 13.P. 14-A, 14.C, 18A,, 22.C, and
22.D, below.

Finding 8
The Secretary has, through OSM,

solicited and publicly disclosed the
views of the Administrator of the
Environmental Protection Agency, the
Secretary of Agriculture, and the heads
of other Federal agencies concerned
with or having special expertise
pertinent to the proposed Wyoming
program. This finding corresponds to
Section 503(bl(1) of SMCRA (30 U.S.C.
1253(b(]1)). This finding is based upon
the facts set forth in the two Federal
Register notices inviting and announring
public availability of thes3 comments.
See 45 FR 10045%10047 and 45 FR 55767-
55768.

Findin 9
The Secretary has, through OSM,

obtained the written concurrence of the
Administrator of the Environmental
Protection Agency (EPA) with respect to
those parts of the Wyoming program
approved on February 15,1930, and
those parts for which this notic2
announces approval which relate to the
air or water quality standards
promulgated under the authority of the
Federal Clean Water Act, as amended
(33 U.S.C. 1151-1175), and the Clean Air
Act, as amended (42 CFR 7401 et seq.).
This finding corresponds to Secrfon
503(b](2) of SMCPA (30 U.S.C.
1253(b)(2)). The finding is base I on the
two letters transmitted by the
Administrator of EPA to the Sscretary.
A copy of each letter has bLen placed in
the Adminfctrative Record.

Finding 10
The Secretary, through the OSM

rpional director for Region V, held a
public review meeting in Cheyenne,
Wyoming, on September 20,1979, to
discuss the Wyoming program
submission and its completeness and
held public hearings in Cheyenne,
Wyoming, on January 7 and June 19,
190, on the substance of the Wyoming
program submission and resubmission.
This finding corresponds to Section
503(b)(3) of SMCRA (30 U.S.C.
1253(b](3)).
Finding 11

The Secretary finds that the State of
Wyoming has the legal authority and
has sufficient qualified personnel
necessary for the enforcement of the
environmental protection standards of
SMCRA and 30 CFR Chapter VIL This
finding corresponds to Section 503(b)(4)
of SMCRA (30 U.S.C. 1253(b)(4)).



78646 Federal Register / Vol. 45, No. 230 / Wednesday, November 26, 1980 / Rules and Regulations

Finding 12
The Secretary finds that the Wyoming

program provides for Wyoming to carry
out the provisions and meet th6
purposes of SMCRA and 30 CFR
Chapter VII, subject to the discussions
In Findings 13.F, 13.P, 14.A, 14.C, 18.A,
22.C, and 22.D below. This finding
corresponds to the first half of 30,CFR
732.12(a); i t is based on Findings 1
through 11 and 12.1 through 30. Analyses
of the issues underlying those findings
are found throughout this section.

12.1-12.15 Wyoming proposed in its
resubmission a total of -fourteen -

alternative approaches to Federal
regulations (termed "State windows")
pursuant to 30 CFR 731.13. These are
presented in Exhibit G.6 of the
resubmission. The Secretary found, in
the Federal Register publication of
March 31, 1980, that one of the items,
relating to mountaintop removal, was
acceptable as presented. (See Finding
12.2.)

The resubmission includes two
additional "State window" items, one
dealing with timing au'd criteria for
removing sedimentation'ponds, and the
other addressing certain light-use
classifications of roads. The
resubmission also includes a fifteenth
item, a discussion of coal exploration
requirements which, while submitted in
Exhibit G.6 with the other "State
windows," was cited in the'
resubmission as not being based on 30
CFR 731.13 (the "State window"
provisions of the Federal regulations).
That particular element of the
resubmission is addressed briefly in
Finding 12.15. Each of the "State
window" items is discussed and the
Secretary's findings described in
Findings 12.1 through 12.15, below.

12.1 Wyoming has promulgated Rule II
3b(12)(b) to require a discussion of
postminlng land use only when the\
proposed postmining land use is
different from the premining use._
Wyoming chooses to rely on discussions
of the existing (premining) land use -
required by Rules I 2a(1) and II 2a1)(a)
and Rule II 3a(6)(d) which, using the
last-cited rule as an example, requires
such information as (1) a thorough
discussion of major past and present
uses of the permit and adjacent areas,
(2) an analysis of the capability of the
land to support a variety of uses, and (3)
any land use classification existing in
the permit and adjacent areas.

The lack of exact equivalents in the
resubmission to the Federal
requirements of 30 CFR 780.23
applicable where there is no change in
land use is considered to be an
administrative modification that

eliminates having to discuss the
postmining land use twice: once as the
existing land use and a second tinie as
the proposed postining land use.
Duplicative discussion would occur
whenever all the pre- and postmining
land uses were the-same.

Wyoming has also enacted W.S. 35-
11-406(b)(xi) and (xii) to require owner
consent or order from the Environmental
Quality Board in lieu of consent, and
promulgated Rule II 3b(12)(iii)(A) to
require, where applicable, concurrence
of the owner of record'with changes in
landluse. Rule XMII la(2)(b] requires
sending notices to governmental
agencies. Thus, the postmining land use
will be subjected to analysis and
approved by the regulatory-authority
cdordinated with other affected parties.
The Secretary finds Wyoming's
alternative provisions for.describing
postinining land use to be consistent
with the Federal requirements of 30 CFR
780.23 in .the context of 30 CFR 731.13.

12.2 Wyoming has neither defined
mountaintop mining nor promulgated
regulations for variances from
approximate original contodr
requirements for mountaintop mining
operations. Conditions for mountaintop
mining are non-existent in the major
known coal resource areas of Wyoming.
The Secretary has found this alternative
approach consistant with SMCRA and
acceptable since the Wyoming-program
does not provide a variance and is, as a
result, more stringent than the Federal
permanent regulatory program. Under
Section 515(c) of SMCRA,
implementation of-mountaintop removal
provisions is optional, and a State
program need not include them.

-12.3 Wyoming has enacted W.S. 35-
11-103(e)(xxi) to define "steep slope
surface coal mining operation" and has
promulgated Rule 12(86) to define steep
slopes. The Secretary finds that
Wyoming will ban-mining on steep
slopes until the Wyoming Environmental
Quality Council has promulgated rules
and regulations establishing steep slope
mining performance standards. This is
discussed more fully in Findings 13.S
(13.126), below...

12.4 Wyoming has promulgated rules
that include special permit information
requirements and performance

.requirements for alluvial valley floors
(Rules m 12 and V 2, respectively). The
alternative riles to the Federal
regulations in the State program
resubmission use comprehensive terms
to summarize the requirements listed in
more detail in the Federal regulations.
Wyoming has promulgated Rule M 2a(4)
to require "such other information that
the administrator-shall require to
identify whether an alluvial valley floor

exists within the permit area or adjacent
areas and its extent, if any." This
permits the regulatory authority to detail
the information requirements to a
greater degree than exist in Rule 1112,
when necessary. This same authority Is
provided in newly-promulgated Rule III
2b[11) and Rule III 2c(5).

Wyoming has promulgated Rule 1112
with somewhat different language from
that used in the original submission. In
particular, in Rule III 2a, requiring
affirmative demonstration of the
premining absence of an alluvial valley
floor, the term "alluvial valley floors"
apparently has been limited to "alluvial
valley floors cofitaining areas of
subirrigation or flood irrigation
agricultural-activities." In Rule III 2a(3)
the requirement for written views of the

"local conservation district regarding
flood irrigation potential has become a
discretionary element. No explanation
of these changes is offered.

These changes have the potential of
being important with respect to . I
idertification of polential alluvial valley
floors in that they could eliminate
investigations of areas with a potential
for flood irrigation, However, the
Secretary finds that the State program
will comply with the requirements of 30
CFR 785.19(c)(2)(11) (A) and (B) to'
identify historical flood irrigation and
future flood irrigation potential because
Guideline No. 9 of the resubmission
requires identification of potential flood
irrigated alluvial valley floors (Part
1I.C.2.b of the guideline). Accordingly,
the changes cited above do not result in
provisions which are inconsistent with
SMCRA and 30 CFR Chapter VII, when
the entire body of alluvial valley floor
identification provisions In the
Wyoming program is considered.

Wyoming has deleted the requirement
for water quality data over one year and'
substituted the requirement for such
data to show seasonal variations (Rule
-I 2b(6)). This change is consistent with
the district court's ruling of February 20,
1980, p. 50. See discussion above under
"General Background."

In a manner similar to that used In
Rule I1 2a, Wyoming has added to Rule
III 2c the qualifying phrase discussed
above regarding subirrigation and flood
irrigation and further added the phrase
"which are important to farming." Since
Rule m 2c(2) addressed only material
damage subject to Section 510(b)(5) of
SMCRA, this change is also consistent,
with the district court ruling (Id. at 52-
53).

Wyoming has added requirements to
Rule III 2c for a monitoring plan in
accordance with Rule V 2e and, by letter
dated August4, 1980, has clarified Its
intent to monitor all affected alluvial
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valley floors (Administrative Record No.
WY-220).

Wyoming modified Rules V 2c and
d(1 to apply the criteria of material
damage and interruption.
discontinuance and preclusion to
alluvial valley floors "of importance to
farming." This is also in accordance
with the district court rulings. Rule V
2d(3) has been added by Wyoming to
provide the grandfather clause
contained in 30 CFR 785.19(e)(1)(ij.

Additional elements of Wyoming's
alluvial valley floor provisions are
discussed in Finding 13.116.

The Secretary finds, based on the
above discussion, that Wyoming's
alternative provisions for identifying
alluvial valley floors are consistent with
the Federal requirements.

12.5 Wyoming has promulgated Rules
12(79) (defining "soil horizons"), 12(97)
(defining "topsoil"), and IV 2c and IV 3b
(performance standards for removing,
protecting and replacing soils).
Wyoming has promulgated the cited
rules to provide for automatic
consideration of all soils present at a
site as potentially suitable plant growth
media rather than initially restricting the
analysis to the A horizon as could occur
pursuant to 30 CFR 816.22(b). The
Wyoming alternative provides the same
assurance of suitable plant growth
media as contained in 30 CFR 816.22(e).
Wyoming has also promulgated Rule IV
3b(1) which requires the A or more
organic horizons of topsoil to be
segregated from the B and C horizons
where such practice would enhance
revegetation. This is equivalent to 30
CFR 816.22(d).

Wyoming has proposed the
alternatives to take into account the
highly variable soil at most Wyoming
mine sites. The Secretary finds that
these soil protection provisions are
consistent with the Federal
requirements of 30 CFR 816.22.

The definition of topsoil is also
addressed in Findings 13.3,13.5 and 13.6.
Segregation of soil horizons is discussed
in Finding 13.4.

12.6 Wyoming has promulgated Rule
IV 3e(2)(b] to require that permanent
diversions or stream channels be
constructed to establish or restore
stream characteristics to approximate
premining stream channel
characteristics and to establish and
restore erosionally stable stream
channels and flood plains. This is a
substitute for the Federal requirements
to establish the stream to its naturally
meandering slope of an
environmentally-acceptable gradient,
and to establish or restore a longitudinal
profile and cross-section that

approximates premining stream charnnl
characteristics (30 CFR 816.44(d)).

The resubmission takes into account
that there are numerous variables in
stream flow systems and that the
topographic and geomorphic changes
attendant to mining require careful
analysis to achieve proper erosional
balances in postmnining surface water
systems. The Secretary finds that the
alternati e standards incorporate the
Federal requirements to restore a
naturally stable channel and flood plain
and that the alternative will result in
streams and diversions being restored
properly, considering topography, soils,
and watersheds in the region of the
mine.

12.7 Wyoming has promulgated Rule
IV 3p(2) to apply the buffer zone concept
of 30 CFR 818.57(a) to perennial and
intermittent streams as opposed to
perennial streams and streams with
biological communities meeting the
criteria of 30 CFR 816.57(c). Wyoming
perceives problems with enforcing a
provision based on an assessment of the
biological community. Therefore, it has
selected, as the criteria for considering
buffer zones, the hydrologic definition of
those streams that are likely to support
aquatic biologic systems to some degree.
Thus perennial and intermittent streams
would automatically receive close
scrutiny regarding the need for buffer
zones.

Concern has arisen as to whether the
elimination of biological communities as
a determinant for buffer zones would
weaken protection of the aquatic
ecosystem. This is also discussed in
Finding 13.39 below. To counter this
concern, the Wyoming program contains
several provisions to assure protection
of the aquatic ecosystem: Rule 11
3a(g(e), which requires studies of fish
and their habitats, at the le,. el of detail
required after consultation with State
and Federal game and fish agencies;
Rule II 3b(4), which requires a plan to
minimize ad,6erse impacts to fish and
related environmental values, including
wildlife and fish habitats of high value;
the Wildlife Guideline (No. 5), which
requires surveys and evaluations of
water quality and aquatic (fish) habitat
and standard procedures for assessing
fish and fish habitat using
measurements of the biological
community in the same manner as 30
CFR 816.57; and Rule IV 3p[2), which
includes the two types of streams
supporting biological communities
defined in 30 CFR 816.87(c). (See Finding
13.G below.)

The Secretary finds the substitution of
intermittent and perennial streams for
buffer zone requirements to provide
equivalent protection of stream biota,

considering the other provisions of the
Wyoming program which require
definition and protection of the aquatic
system and the assurance provided by
the State on August 5,1980. The State
gave assurance that premining studies,
as described in Guideline 5, will be
conducted on streams within or adjacant
to the permit area which are expected to
be important to fisheries
(Administrative Record WY-220). The
Secretary assumes that the phrase
"important to fisheries" includes
streams that support biological
communities as defined in 30 CFR
816.57(c), whether or not the streams
support fish populations. Based on that
assumption, the Secretary finds the
State's explanation acceptable.

12.8 Wyoming has promulgated Rule
IV 3c(1)(b), which prohibits placement of
excess spoil in areas (1) with an overall
slope of 20 degrees or (2) in areas of
springs, seeps, or drainages. This,
excess spoil cannot be placed in an area
which would qualfy as a "valley fill,"
"head-of-hollow fill" or "durable rock
fill" as defined in 30 CFR 701.5.
("Durable rock fill" is a variant of valley
or head-of-hollow fills.) The prohibition
of Rule IV 3c1)(b)[ii) also eliminates the
need for underdrains (see Finding 13.46).

Since coal resource areas conducive
to surface mining operations in
Wyoming are conducted on relatively
flat terrain, aderquate room exists to
place any excess spoil out of drainages
and steep slopa valleys. As discussed in
Finding 12.3 above, Wyoming currently
plans to prohibit mining on steep slope
areas, thus prohibiting placement of
excess spoil in steep slope areas.

The Secretary finds the Wyoming
rules iVl achieve more stringent
environmental protection than the
Federal regulations, since they prohibit
construction of valley fills.

1a,9 'yoming has, as discussed in
rinding 12.8 above. prohibited
placement of excess spoil in topographic
locations which, as a result of steepness,
require construction as "head-of-hollow
fills" (see 30 CFR 816.73). Thus, the
Secretary finds the proposal to prohibit
construction of head-of-hollow fills to be
acceptable as providing more stringent
en ironmental protection than the
Federal regulations.

12.10 As discussed in Findings 118
and 12.9 above, Wyoming prohibited
placement of excess spoil in "valley
fills" or "head-of-hollow fills." "Durable
rock fills" permitted by the Federal
regulations (30 CFR 816.74) are
prohibited in the State program
resubmission since these are essentially"valley" or "head-of-hollow" fills
containing durable rock and designed to
alternative standards. The Secretary
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finds the prohibition of durable rock fills
by the Wyoming program to be
acceptable as providing more stringent
environmental protection than the
comparable Federal regulations.

12.11 Wyoming has promulgated Rule
IV 3a(5) to define "thin overburden" as
existing where (1) operations are carried
out continuously in the same limited
permit area for more than one year and
(2) the volume of all available spoil and
suitable waste material over the life of
the mine is demonstrated not to be
sufficient to achieve the approximate
original contour. The second part of the
definition differs from that of 30 CFR
816.104 in that it does not use a,
numerical ratio. The alternative
language in the Wyoming rule is
essentially the same as that in Section
515(b)(3) of SMCRA.

Wyoming considers the single ratio to
neglect site-specific considerations
where all material should be returned to
the mined area to achieve approximate

'original contour regardless of whether
the dimensional criterion of 30 CFR
816.104'is met. The Secretary finds the
alternative rule to be consistent with
SMCRA and acceptable as an
alternative to 30 CFR 816.104 because It
requires that-all material be returned to
the pit regardless of the numercial factor
to assure that the land is returned to
approximate original contour consistent
with the approved postmining land use.

12.12 Wyoming has promulgated Rule
IV 3a(6) to apply to situations addressed
in 30 CFR 816.105 as "thick overburden."
This rule requires that spoil
demonstrated to be in excess of that,
necessary to achieve approximate
original contour be disposed of in
accordance with the State rule for
$&excess spoil" (Rule IV 3c(1)). The
language of the-iule approaches the
language of Section 515(b(3) of SMCRA,
but does not use the numerical criterion
provided in 30 CFR 816.105.

Wyoming reasons that bulking ratios
for spoil are not constant and that
natural compaction processes occurring
after grading are not well understood.
Therefore, Wyoming considers that A
standard ratio is not sufficiently flexible
to account for geologic variabilit in the
coal resource areas of Wyoming. When
evaluating proposed postmining
topography on a site-specific basis,
Wyoming considers the suitability of the
topography for promoting revegetation
and hydrologic stability. Evaluations of
approximate original contour are based
on support of the postmining land use,
revegetation, and hydrologic stability.
The Secretary assumes that only that
spoil which if placed back on the mined
area, would lead to hydrologic
instability or revegetation problems or

both would be determined to be excess.
Based on that assumption, the Secretary
finds the alternative rule to be-
consistent with SMCRA and acceptable
as an alternative to 30 CFR 816.105,'
sinbe it encourages emphasis on
achieving hydrologic stability and
supporting vegetation when considering
,postmining topography in the coal
resource areas of Wyoming.
, 12.13 Wyoming has also promulgated

Rule IV 3g(1) to require retention of
sedimentation ponds or sedimentation.
control devices until the affected lands
have been'restored and until the '"'
untreated drainage from such lands will
iotdegrade the quality of receiving
water. While thinswas proposed by
Wyoming as an alternative to the
requirements of 30 CFR 816.42(a)( ) and
816.46(u), the Secretary finds it
consistent with the Federal
requirements without consideration of
the "State window" alternitives -
procedure. However, even if 30 CFR
816.42(a)(2) and 816.46(u) were
interpreted to require retention of
sediment ponds throughout the entire
,period for measuring revegetation
success (i.e., 10-years in arid areas like
Wyoming), the Wyoming proposal for
earlier removal is approved under the
"State window" criteria. The need to
preserve water and avoid the
evaporation loss resulting from sediment
ponds in Wyoming justifies pond
removal whenever the background level
of sediment discharges has been
achieved without regard to complete
revegetation success. This is also .
discussed in Finding 13.B (13.13, 13.25),
below. -

In response to the Secretary's initial
finding that the word "restored"- in Rule
IV 3g(1) Was identical in meaning to the
term "restored and revegetated," the
State clarified its intention to, in fact,
not require that the revegetation bond
period be terminated prior to removal of
sediment control facilities but rather to
require that facilities be removed when
"disturbed land channels are relatively
stable and the monitoring of untreated
runoff shows that water quality has
been reduced to baseline conditions"
(Exhibit G.6, counterpart to 30 CFR
816.46(u) of resubmission). The word
'restored" is discussed by Wyoming in
the resubmission as meaning that the
disturbed area is sufficiently stabilized
that runoff is restored to'background
water quality conditions and to
projected flow conditions. Once water
quality has returned to baseline levels, It
could be reasoned that the revegetated
area would, in general, have, adequate
vegetation to control erosion at

premining levels (or "baseline
conditions").

Wyoming states, in the resubmission,
that "[t]his alternative provision Is
sought on the basis of local
requirements, which necessitate that
unnecessary detention and evaporation
loss of surface runoff be minimized so as
to reduce adverse Impacts on senior
downstream water rights in an
environment where surface runoff Is
limited and demands for this resource'
are ,high.". .
I Wyoming states that baseline

conditions will be established prior to
drainages being disturbed. This is moat
important since baseline, conditions,
both water quality and quantity, are
highly variable in surface waterstreans
in Wyoming. Wyoming's rules for
gathering baseline surface water
information (Rule II 3a(6)(h)(i)) did not
appear to be implemented In the
Hydrology Guideline (No. 8) to the
degree necessary to ensure that
adequate baseline information will be
obtained to allow a quantitative
determination by the regulatory
authority that runoff from reclaimed
lands meets baseline conditions. (See
Section III A of Guideline). The State
therefore emphasized that it will require
baseline data sufficient to characterizo
seasonal variation on all drainage that
will receive runoff from affected lands
(Administrative Record No. WY--220),
These data will, of course, have to be
statistically valid.

The Secretary finds that Wyoming's
proposed alternative Is acceptable and
should be adequate to enforce the
requirement to obtain surface water
flow and quality data either, from
reference basins located In the.general
area, or from the undisturbed drainges
of the permit area, and to show what
types of comparisons of data will be (1)
feasible and (2) necessary to show that
"disturbed lands are relatively stable
and the type of monitoring of untreated
runoff necessary to show that water
quality has been [restored] to baseline
conditions." The Secretary finds the
alternative to achieve the purposes of,
and be consistent with, the pertinent'
Federal requirements.

12.14 Wyoming Includes in Rule I
2(71](c)(ii in the resubmission, a
definition of "non-constructed light use
road" for a class of roads or road
segments that do not require blading,
cutting, or filling and which would be
used by light-duty vehicles, but which
would be used for more than six months.
Wyoming also includes, in Rule IV
3j(3){d), performance standards for those
light-use roads. The Federal regulations
for roads were remanddd by the district
court. (Opinion of May16, 1980, at 32-30;
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see discussion under "General
Background," above.) However, the
rules for these "non-constructed light
use roads" are no less stringent than the
performance standards in Sections 515
and 516 of SMCRA.

12.15 Wyoming submitted material
describing its program to regulate
exploration in Appendix G.6 ("State
windows" pursuant to 30 CFR 731.13).
However, the explanation indicates the
State did not develop its rules for
exploration based on the criteria of 30
CFR 731.13. Therefore, this material is
discussed under Finding 15 (exploration)
rather than under "State windows."

Finding 13
The Secretary finds that the Land

Quality Division has the authority under
Wyoming laws and regulations to
implement, administer, and enforce
applicable mining and reclamation
requirements consistent with 30 CFR
Chapter VII, Subchapter K (performance
standards), and that the Wyoming
program includes provisions adequate to
do so, subject to the discussions in
Findings 13.F and 13.P below. This
finding is made under 30 CFR
732.15(b)(1).

Wyoming incorporates provisions
corresponding to Section 515, 516, 527,
711, and 717 of SMCRA and Subchapter
K of 30 CFR Chapter VII in Wyoming
Statutes 35-11-103,401,402,404,406,
407,411, 415,428, 429, 430, and 601 and
in Wyoming Land Quality Division
Rules and Regulations Chapters L IL 1H,
IV, V, VI, VII, VIII, IX XXI, XXIII, and
other pertinent rules and regulations of
other Wyoming State agencies. Volume
1, Part G.8, of the program submission
contains a discussion of Wyoming's
administrative and enforcement
procedures for performance standards.

Discussion of significant issues raised
during review of the Wyoming
provisions for environmental
performance standards follows:

In the March 31, 1980, notice (45 FR
20930 et seq.), the Secretary tentatively
found certain provisions in Finding 13
acceptable subject to promulgation of
rules, enactment of statutes, and review
and comment by government agencies
and the public. The Secretary has
reviewed those provisions in the
Wyoming program resubmission. The
Secretary finds that the language
previously considered has been
promulgated or enacted, has considered
government agency and public
comments, and apprcwes the provisions
of the Wyoming program discussed in
the following findings which have the
same numbers as the tentative findings.
on the same provisions in the March 31,
1980, notice:

13.1 The State has provided adequate
regulations for signs in Rules IV 2c(l}b),
IV Zc(1)(d), IV 3m, IV 2c(3)(c), and VI
1(d) as required by 30 CFR 816.11.

13.2 The State has provided for
temporary sealing of drilled holes and/
or protective devices in Wyoming
Statute 35-11-404 and Rules IV 3n and
XV 3a(2)(a) as required by 30 CFR 816.13
through 816.15.

13.3 The State has provided a
definition of topsoil in Rule I 2([) which
includes all soil horizons suitable as a
plant growth medium. This is also
discussed and found acceptable under
Finding 12.5, since the definition was
proposed as part of a "State window"
alternative to 30 CFR 816.22(c).

13.4 Rule IV 3b(1) allows the
regulatory authority to require
segregation of the A horizon or more
organic horizon of the topsoil where
such practice would enhance
revegetation. This satisfies the
requirements of 30 CFR 816.22(d).

13.5 The State has promulgated a
series of definitions which result in
"topsoil" being more restrictively
defined than subsoil. These are
discussed under Findings 12.5 and 13.3
and are found acceptable.

136 The State has provided adequate
distinction between subsoil and spoil
and for chemical analyses of subsoil and
spoil in Rules IV 2c(3), IV 3a. and IV
3c(1), which regulate spoil handling and
separation of spoil, subsoil, and topsoil.

13.7 The State has removed the phrase
"in accordance with applicable Federal
and State air quality standards" from
Rule IV 3o. This makes the rules
consistent with 30 CFR 816.21 through
816.24 for topsoil protection and air
resource protection under applicable
regulations since topsoil will he
protected even if quantitative "pollutant
level" standards are not violated.

13.8 The State has promulgated a rule
requiring scarification prior to topsoiling
(IV 3b(2)). This is considered preferable
to 30 CFR 816.24(a) in consideration of
the soil protection provisions of
Wyoming's rules and the characteristics
of soils in Wyoming where mixing of
undersirable spoils and scarce soils
should be avoided where possible.

13.9 See Finding 13.A below.
13.10 The State has required that

topsoil information be provided in
accordance with the standards of the
National Cooperative Soil Survey of the
U.S. Department of Agriculture (see Rule
II 3a(6)(f0) and thus satisfied the
comments of the U.S. Forest Service by
requiring a soil survey to be conducted
and graded in a manner consistent with
the Federal requirements.

13.11 The State has promulgated a
definition of "hydrologic balance" which

Includes short-term and long-term
changes (Rules 12(40)). Thus, when used
In combination with Rules IV 3c(3)(a},
IV 3f(2), IV 3i, and other rules, authority
equivalent to that in 30 CFR 816.41(a) is
provided to prevent long-term adverse
changes to the hydrologic balance.

13.12 The State has promulgated a
series of rules to ensure that acid-
forming and toxic-forming materials are
selectively placed where necessary to
control and minimize water pollution.
These rules include IV 3c(3)(a), IV
3c(3)(d), and IV 3a(2). In this manner.
the requirements of 30 CFR
816A1(d](2)(vii) are satisfied.

13.13 See Finding 133 below.
13.14 See Finding 13.C below.
13.15 The State has promulgated

Water Quality Division rules which
require a detention time for the 10-year
24-hour event (Rule X 8 and Appendix
A). Further, the MOU between divisions
of the Department of Environmental
Quality in the resubmission includes a
requirement to design for a minimum 24-
hour theotetical detention time for the
10-year 24-hour event. However, the
Federal counterpart, 30 CFR 816.46(c).
was remanded by the court. See
discussion above under "General
Background." The rules and MOU are,
however, no less stringent than the
performance standards of Sections 515
and 516 of SMCRA.

13.16 Rule IV 3i will require ground
water monitoring to determine the
extent of disturbance to the hydrologic
balance. The State has adequate
authority to require additional wells
when necessary to determine the extent
of disturbance. Thus, Rule IV 3i is
consistent with 30 CFR 816.52(a)(3).

13.17W.S. 35-11--406{n)(iiiJ will
require an approvable plan to
affirmatively demonstrate that proposed
operations are designed to prevent
material damage to the hydrologic
balance outside the permit area. Further,
the requirements of W.S. 35-11-
406{b)(xviii) to minimize disturbance to
the prevailing hydrologic balance and
Rules H 3b(10) and XXIII Za(1) require
the determination of probable
hydrologic consequences of mining.
Thus, the State program now satisfies
the general requirements of 30 CFR
816.42 through 816.53 for protection of
the hydrologic balance. The State has
also promulgated Rules IV 3e, IV 3g, IV
3c(3), IV 3h, IV 3f, and IV 3i to be
consistent with the varied Federal
requirements for protection of the
hydrologic balance in all activities.

13.18 The State has developed an
MOU between the Water Quality and
Land Quality Divisions and has
promulgated rules for the Water Quality
Division which incorporate effluent
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limitations for manganese consistent
with 30 CFR 816.42(a)(7) (see Section 7
of Wyoming DEQ MOU and Rule X 4a of
Water Quality Division Rules and
Regulations). Finding 13.18 has been
satisfied by incorporation of manganese.
See also Finding 13.C (13.14) for a
discussion of the quantitative limits for
manganese set in the resubmission and
additional clarification provided by the
State on August 5, 1980 (Administrative
Record No. WY-220).

13.19 Rule 12(1) defines "acid
drainage" in terms of both pH and total
alkalinity-acidity consistent with the
definition in 30 CFR 701.5.
\.13.20 The State has promulgated rules
including ephemeral streams in the
requirements for diversions (see Rules
IV 3e(1) and IV 2(e)). Thus, the State
program is equivalent to 30 CFR 816.43.

13.21 Rule IV 2f(5) will require that
permanent diversions andrestored
stream channels be designed to be
erosionally stable and consistent with
the role of the fluvial system. This rule
provides the same protection as does 30
CFR 816.44(d)(2). This is also discussed
in Findings 12.6 and 13.23,

13.22 See Finding 13.D below.
13.23 See Finding 13.21 above.
13.24 Rule IV 3g(7) includes the

following as sediment control measures:
limiting the extent of disturbed areas
and stabilizing, diverting, treating, or,
"otherwise" controlling runoff. In
combination with other rules, such as IV
3d(3) (mulching) and IV 3a(3)
(compacting), the requirements of 30
CFR 816.45(b) are met.

13.25 See Finding 13.B below.
13.26 The State has promulgated

Water Quality Division rules requiring
computations showing the detention
time, to include sediment storage, for the
10-year 24-hour precipitation event
(Appendix A to Rule X-8). This
requirement is repeated in Section 7 of
the DEQ MOU. However, the Federal
counterpart, 30 CFR 816.46(c), has been
remanded by the court. See discussion
above under "General Backgroind." The
rules and MOU, however, are no less
stringent than the performance
standards in Sections 515 and 516 of
SMCRA.

13.27 The State has promulgated rules
requiring that all permanent
impoundmenti meet, at a minimum, the
specifications of U.S. Soil Conservation
Service Technical Release No. 60 and

,the SCS Practice Manual No. 378 (Rule
IV 3h(2)(f0). Thus, the State requires
compliance with Pub. L. 83-566 through
such references. The resubmitted State
Engineer regulations now also meet the
Federal requirement that the crest of the
emergency spillway be at least one foot
above the crest of the principal spillway

(see State Engineer Regulations V 8b(5)).
Thus, this portion of the State program
is now consistent with 30 CFR 816.46(i).

13,28 The State program resubmission
shows that the size of the impoundments
requiring special spillway, embankment,
barrier, and MSHA specifications was
changed from 50 to 20 acre-feet in the
Land Quality and State Engineer's rules
as required by the Secretary. Thus, the
State resubmission is in compliance
with 30 CFR 816.46(q) with respect to
using the same criteria for more
stringent standards. The remaining
requirements of 30 CFR 816.46(q) are
met by a combination of Rules V 8b(7)
and (8) of the State Engineer and Rules
IV 3h(2)(f) and-IV 3h(2)(e) of the Land
Quality Division.

That the requirements of 30 CFR
816.46(t) are assured is included in a
statement in the side-by-side analysis
which indicates that the "routine
inspection" required for the smaller
sedimentation ponds by-Rule IV
3[h)(2)(d) would be conducted at least
quarterly and would be reported "
annually while larger ponds would be
inspected "routinely." The MSHA
requirements of 30 CFR 77.216-3 are for
inspections each 7 days and these
inspections will be required by MSHA
in any case. The OSM requirements
allow for reduction of inspections of
smaller dams to quarterly. The State
requirements are considered consistent
with Federal requirements'in that
MSHA inspections are required and all
impoundments will be "routinely
inspected."

13.29 See Finding 13.E below.
13.30 Rules IV 2c(3](f), IV 3c(3)(a) and

IV 3c(3)(b) ensure proper disposal of
spoil that-is toxic- or acid-forming or
which would prevent adequate
reestablishment of vegetation. Thus, the
program is consistent with 30 CFR
816.48.

13.31 Rules IV 3h, II 3b(9), II 3b(11), -

and IV 3h(1), in addition to W.S. 35-11-
406(n)(iii), W.S. 41-3-301, 41-3-302, and
35-11-416(b), ensure that'water
impoundments shall not affect the water
of adjacent and.surrounding
landowners. This is consistent with 30
CFR 816.49(a)(4).
. 13.32 Rules IV 3c(3)(a) and IV

3c(3)(d) provide controls over acid-, -

forming and toxic materials in terms of
ground water pollution in a manner
equivalent to the requirements of 30 CFR
816.50(b). These rules are based on W.S.
35-11-406(b)(xviii), which requires a
plan to minimize the disturbances to the
prevailing hydrologic balance, and W.S.
35-11-406(n)(iii), which requires that
permits be approved only if the
proposed operations have been designed
to prevent material damage to the ,

hydrologic balance outside the mine
site.

13.33 Rules II 2b(3)(d), II
3a(5)(a)(ii)(B), and IV 31, in addition to
the Water Quality Division's
requirements for monitoring point
source discharges, provide an
acceptable equivalent to the Federal
requirements of 30 CFR 810.52. In
addition, Guideline No. 8 provides
advice on the design of elements of a
hydrologic monitoring program. 1

13.34 The State has noted that .
reporting requirements are establishod
in the Water Quality Division's I
regulations (Chapter X, Section 5),
which require reporting at leasf
quarterly. The MOU among the DEQ
divisions requires reports such as the
NPDES permit report to be furnished to
all other appropriate divisions (see
Section 10 of MOU). Thus, the

-requirements of 30 CFR 816.52(b)(11i) will
be satisfied.

13.35 Rule IV 3i1() will require that
all hydrologic monitoring be adequate to
determine the extent of disturbance to
the hydrologic balance and to plan for
necessary modifications to the
operhtions. This would include periodic
monitoring as required by 30 CFR
816.52(a)(2). Further, Rule II 3b(9)
requires a plan to-ensure protection of
the quantity and quality of, and rights
to, surface and ground water. Thus,
aquifers will be further protected. Spoil
analysis to assess potentials for
leaching is required in Rule IV 2c(3)(0),
Thus, all requirements of 30 CFR
816.52(a)(2) are met.

13.36 Rule II 3a(5)(iv) incorporates
the Wyoming State Engineer's
regulations for wells; Rule IV 3n(1)
ensures that the transfer of wells does
not relieve the mine operator of the
responsibility to prevent pollution or the
operator's responsibility for capping,
sealing, or plugging drill holes during
exploration; W.S. 41-3-905 and 41-3-930
require registration of wells and permits
for construction of wells.

These rules and statutes provide
protection equivalent to that provided
by 30 CFR 816.53. W.S. 41-3-930 does
exempt small production, non-
commercial wells from the State
Engineer's permit requirement. Such
exempted wells are to be used for stock,
household use, or noncommercial
irrigation when the area Irrigated does
not exceed one acre and the flow.does
not exceed 25 gpm and provided the'
water right has been correctly filed.
However, Rule II 3a(5)(a)(iv) provides
the same requirements as 30 CFR 816.53
for removal of water wells, regardless of
size. •

13.37 Rule IV 3e(3)(c) allows no
"discharge of surface water into an
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underground mine which is more
stringent than 30 CFR 816.55, and is
therefore acceptable. Rules VII 2a(5) and
(b) apply performance standards for
hydrologic protectioft to underground
mines. Rule VII 2b(2) requires all
underground mining activities to be
placed and conducted to prevent or
control gravity discharges and that any
discharges not violate State or Federal
water quality standards. Rule II 3b(11]
requires an evaluation of the impact on
the hydrologic system for any type of
mining. The State does not provide for
the water quality "variance" of 30 CFR
817.55(c) for discharges of certain types
of wastes.

Discharges from one underground
mine to another would have to be
evaluated to meet the requirements of
Rule 11 3b(11), the effluent limits of the
Water Quality Division, and Rule IV 3r
(MSHA approval of operations within
500 feet of an underground mine), Thus,
protection equivalent to that of 30 CFR
817.55 would be afforded. This is also
discussed in Finding 13.107.

13.38 Rule IV 3e(2}(c) requires
renovation of permanent diversions and
streams to approved standards.
Similarly, Rule IV 3h(4) requires
renovation of all permanent
impoundments to approved standards.
Thus, the State program resubmission in
this regard to equivalent to 30 CFR
816.56.

13.39 See Finding 13.F below.
13.40 Rule IV 3t requires maximum

utilization and conservation of the coal
resource so as to minimize reaffecting
the land. As standard practice,
Wyoming requires recovery of rider coal
seams wherever possible and requires
analysis of mining deeper seams. Thus,
the State rules and practice provide the
same authority as does 30 CFR 816.59.

13.41 Rule VI 2a requires that
properly requested preblasting surveys
be conducted by personnel approved by
the regulatory authority and that the
operator or applicant be responsible for
conducting the survey or for having the
survey conducted. Rules VI 3a(4) and VI
Sa(3) provide for audible warning
signals. The State program is consistent
with 30 CFR 816.62.

13.42 Rule VI 5a(6) incorporates the
7ederal permanent program
*equirements of 30 CFR 816.65(e) for
maximum airblast levels.

13.43 Rule VI, performance standards
for blasting, is consistent with 30 CFR
316.61 through 816.68.

13.44 Rule VI 5b(5) contains the scaled
distance equation required by 30 CFR
816.65(e)(1).

13.45 Rule IV 3c(1)(d(ii) includes a
"long-term static safety factor" of 1.5 for

excess spoil piles and is therefore
consistent with 30 CFR 816,71(f).

13.46 Rule IV 3c(1)(b}{ii) prohibits
placement of excess spoil in areas of
springs, seeps, drainages, croplands, or
important wildlife habitat. See
discussion of prohibition of valley fills,
head-of-hollow fills, or durable rock fills
in Findings 12 8, 12.9, 1210.

13.47 Rules IV 3t and XIII la(8][d)
restrict the operations to be conducted
within 500 feet of an active or
abandoned underground mine aid
require MSHA approval. Rule IV 3t
requires minimizing future affects of
mining. The State program is thus
consistent with 30 CFR 816.79.

13.48 Rule IV 3c12(a} prohibits
disposal of coal processing wastes in the
construction of dams, embankments, or
diversion structures. Therefore, the State
program is more stringent than the
Federal program, and the requirements
of 30 CFR 816.91 through 816.93 need not
be exactly replicated since coal
processing wastes will not be used in
dams or embankments. Coal processing
wastes are to be disposed of in
accordance with excess spoil disposal
requirements of the State program plus
additional requirements contained in
Rule IV 3c(2). Construction of dams and
embankments to impound coal
processing wastes is regulated by Rule
IV 3c(2)(d) of the resubmission. This rule
is similar to the requirements of 30 CFR
816.93. However, no coal processing
wastes may be used in such a dam or
embankment if the structure would be
located in a flood plain, channel, or area
of seepage. (See Findings 13.50 and 13.51
below and 13.46 above.]

13.49 Rule IV 3c(2)(c) [vii) requires
that, if a potential hazard Is found to
exist at a coal processing waste pile, the
regulatory authority shall be
immediately notified and that, if no
remedial measures can be formulated,
the appropriate emergency agencies
shall be notified of the hazard to protect
the public. The State resubmission is
consistent with the requirements of 30
CFR 816.82(b).

13.50 Rule IV 3c[2 (c)[iii) keeps coal
processing wastes outside areas of flood
plains or seepage. This exclusion is in
addition to that of Rule IV 3c{1](b)ii} for
excess spoils which also applies and
prohibits location in areas of springs,
seeps, drainages, croplands, or
important wildlife habitat. This provides
for more stringent controls over
placement of coal processing wastes
than do the Federal regulations.

13.51 Rule IV 3e(3)(aj controls
discharge from coal processing waste
dams and embankments (Le,, dams or
embankments contructed of native earth
materials for the purpose of retaining or

supporting coal processing wastes).
Discharges are to be controlled to in
turn control erosion and minimize
disturbance to the hydrologic balance.
Further, the State has promulgatEd rules
for sedimentation ponds to control
discharges and meet effluent limitations
(IV 3g[1}). The State provisions are
equivalent t6those of 30 CFR 816.83(d).

13.52 Rule V 3c2)(c(i} requires
construction of coal processing waste
piles in 24-inch layers compacted as
necessary to achieve a static safety
factor of 1.5 and to prevent spontaneous
combustion. The Wyoming rule gives the
regulatory authority discretion to set a
compaction density minimum of -.3
percent of maximum dry density which
is required in all cases under 30 CFR
816.85(c)[2).

Wyoming Rule IV 3c[2)]a) prohibits
use of coal wastes in the construction of
dams, embankments, or diversion
structures. Therefore, the provisions of
Rule IV 3c[2](c](i) apply only to coal
waste disposal piles; thus, consideration
of protection to the hydrologic balance
and public safety is not as critical as
that of dams or embankments in
determining whether Wyoming's
provision is adequate. Rather,
consideration of Wyoming's provision is
based on the prevention of spontaneous
combustion and stability of the piles
since the 1.5 static safety factor for
stability is required in all cases.

As discussed in Finding 14.120 below,
the Secretary is not requiring that the
Wyoming program require a pyrite
analysis because of the low sulfur
content in coal in Wyoming. Pyrite is
one primary contributing factor to
spontaneous combustion in coal waste
piles. (See Administrative Record No.
WY-234.] Since the 1.5 static factor is
required and the chance of spontaneous
combustion is minimal, the Secretary
does not believe that it is necessary for
Wyoming to achieve the required 90
percent maximum dry density
determined by AASHTOT99-74 in all
cases. The Secretary assumes, however,
that Wyoming will require compaction
of coal waste piles to that density or its
equivalent in any case where there is a
potential for spontaneous combustion or
instability.

Rule IV 3c(2}(c){vii) requires at least
quarterly inspections of coal processing
waste banks by a registered
professional engineer or other qualified
person approved by the regulatory
authority. Such inspections will
facilitate changing density specifications
to ensure stability and control of
combustion.

The State program resubinission is
consistent with 30 CFR 816.85(c), since
the appropriate density will be required
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wherever necessary to prevent
combustion or to achieve mass stability.

13.53 The Secretary found in the
March 31, 1980, notice, that the
provisions of 30 CFR 816.87 for
utilization of burned coal processing
wastes were not specifically required in
the Wyoming program since coal ,
processing wastes are not now produced
in Wyoming and any future piles are to
be constructed to prevent combustion.
The State has not specifically addressed
the Federal requirement for buiied coal
processing wastes.,If such wastes were
removed during surface coal mining "
operations, -approval of the regulatory
authority would be'required to ensure
compliance with Wyoming's statutes
and rules requiring all mining operations
to be planned and approved (W.S. 35-
11-401(a)). All coal wastes generated -
would have to be placed within a permit
area. Therefore, their removal would
have-to be regulated until such time as
the performance bond was released. The
resubmission remains consistent with
the Federal requirements.

13.54 Rule H 3a(5)(a)(iii) requires that
a plan for any industrial solid land
waste disposal facility be included in

'the mining and reclamation plan. The
State program resubmission contains the
DEQ MOU which incorporates Chapter
I, Section 11 c of the Land Quality
Division's Solid Waste Rules. These
rules require approval of coal waste
disposal by the Land Quality Division
and cover of such material with at least
two feet of non-combustible material.
Further, no disposal is to take place
within 8 feet of any coal outcrop or
storage area. The State' program
submission is consistent with the
Federal requirements of 30 CFR 816.89-
for disposal of non-coal wastes.

13.55 Rule II 3a(5(a](iii) incorporates
the requirements of Rule I lc(1)(c) and
(e) of the Solid Waste Rules to apply
hydrologic controls in solid waste
disposal sites associated with coal
mining. Further, Rule II 3b(10) requires
an assessment of the probable
hydrologic consequences of proposed
operations, and W.S. 35-11-406(b)(xviii)
requires operations to be conducted to
minimize disturbance to the hydrologic
balance. The State resubmission is
therefore consistent with these specific
requirements of 30 CFR 816.89(b).

13.56 Rules IV 3b(3)(cJ, IV 3c(2)(c](v),
and IV 3o control wind erosion of soils,
coal processing wastes, and other
disturbed areas. The resubmitted State
program includes an MOU between
DEQ divisions (Exhibit F.1) which
applies to fugitive dust controL -
However, the Federal counterpart, 30
CFR 816.95, was remanded by the
district court to the extent the regulation

would control fugitive dust not caused
,by erosion. See discussion above under
"General Background." The rules and
MOU are no less stringent than Section
515(b)(4) of SMCRA.

13.57 See Finding 13.56 above.
13.58 See Finding 13.56 above.

,13.59 See Finding 13.56 above."
13.60 See Finding 13.56 above.
13.61 See Finding 13.56 above.
13.62 Rule IV 3e(2)(b) re-quires

reestablishment of aquatic habitats aid
natural riparian vegetation. Rule II
3b(4)(b)(iii) protects or requires
reestablishment of habitats of unusually
high value for fish and wildlife, such as
wetlands. Guideline No. 5 consideri .
aquatic and wildlife habitat. Thus, the
State program resubmission is
equivalent to 30 CFR 816.97(d)(5),-

13.63 Rule II 3b(12)(b)(iii)(h) ensures
that wherever postmining land uses are
to be changed, approval of measures to
prevent or mitigate adverse effects on
wildlife or fish will be obtained from
'appropriate State and Federal fish and
wildlife management agencies. Further,
Rule IV 3p(l)(f) requires the use of
vegetation to enhance interspersion of
habitats. The requirements of 30 CFR
816.97(d)(10) and (11) for interspersing
wildlife habitat will therefore be
enforced by the regulatory authority,
under the resubmitted progkam, as
required by State or Federal fish and
wildlife management agencies.

13.64 The State program resubmission
contains revised Guideline No. 5 fo
wildlife, which incorporates references •
to the same two documents incorporated
in 30 CFR 816.97(c). (This is also
discussed in Finding 6.3) Wyoming has
also promulgated Rule II 3b(4)(b)(iii)-to
protect habitats of high value.
Consideration of wildlife in postmining
land uses is discussed in Finding 13.63
above. The state program resubmission
is consistent with 30 CFR 816.97(c).

13.65 The State has promulgated
adequate rules to meet the requirements
of 30 CFR 816.97 for protection of fish,
wildlife, and related environmental
values. Specificity for most wildlife
surveys is added in Guideline No. 5
(Wildlife).

13.66 Rule IV 3a(1) requires rough
backflllng'nd grading to follow contour
and area strip mining on the time and
space schedules identified in 30 CFR
816.101(a)(1) and (3). The State program
resubmission therefore is consistent
with 30 CFR 816.100 and 816.101(a). Rule
IV 1 requires Section 3 of Rule IV to
control for surface coal mining
operations if a conflict develops
between Rules IV 2 and IV 3 for
"contemporaneous as practicable"
backfilling and grading,-

13.67 Rule IV 3a(3) requires backfilling
and grading to approximate original
contour and Rule 1 2(6) defines
"approximate original contour" as that
configuration which-complements the
drainage pattern of the surrounding
terrain. Thus, the requirements 'of 30
CFR 816.101(b)(1) to return areas to
approximate original contour are mot,

13.68 Rule IV 3a(7) requires that all
'spoil that may result from a permanent
impoundment be regraded in
accordance with the general backfilling
requirements. Thus, such spoil would
not automatically be considered excess
but would only be considered "excess"
if a "thck overburden" existed (see Rule
IV 3a(6)). The resubmission Is consistent
with 30 CFR 816.102..

13.69 Rule IV 3a and, in particular,
Rules IV 3a(3) and (4) require backfilling
and grading to approximate original
contour and elimination of highwalls.
Thus, the State has provided authority
in rule's equivalent to 30 CFR 816.102.
The regulation authority is based on
W.S. 35-11--415(b)(v) (contouring
operations), and the Secretary believes
that authority exists to enforce the rules
regardless of whether statutes contain
the same language. (See Wyoming
Attorney General's opinion dated May
19, 1980.) Therefore, the requirements of
the Wyoming program rules to backfill
and grade to meet approximate original
contour requirements, which
requirements (and a definition of$.approximate original contour") are not
contained in Wyoming statutes, have
the same authority as the rules would
have if the identical language were in
the statutes. "Approximate original
c6ntour" is suitably defined in Rule I
2(6).

13.70 Rule IV 3a(8) (cut-and-fill
terraces) is consistent with the Federal
requirements of 30 CFR 816.102(b).

13.71 Rules IV 3a(5) and (6) distinguish
between thin and thick overburdens.
This is discussed in detail under "State
window" Findings 12.11 and 12.12,

13.72 Rule IV 3b(4) requires removal
and stabilization of any rills or gullies in
excess of 6 inches which are
inconsistent with the postinning land
use. The resubmission is consistent with
and generally more stringent than the 9-
inch requirement of 30 CFR 810.100,
though the State requirement combines
the lesser depth with the allowance for
rills and gullies to form under natural
non-disruptive conditions where the
postmining land use and vegetation aro
not adversely affected.

13.73 Rule IV 3d(1) requires the
operator to establish, on all affected
lands, a diverse, permanent vegetative'
cover consistent with 30 CFR 816.111.
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13.74 The State has promulgated a
number ofules related to the
requirements of 30 CFR 816.112. These
include Rules IV 3d and IV 2d. In
particular, Rule IV 2d(5) requires field
trials to justify more suitable
reclamation species. Rule IV 3d(1)
requires establishment of species native
to the area or which will support the
approved postin.ing land use. Rule IV
3d(2) permits the use of introduced
species only to achieve a stabilizing
cover for the approved postmining land
use. Thus, use of introduced species
must be approved based on the
demonstrated capability to meet the
standards for revegetation.

13.75 Rule IV 3p[1}(fJ will ensure that
plant species are selected to enhance
fish and wildlife habitat consistent with
30 CFR 816.112(c).

13.76 See Finding 13.G below.
13.77 See Finding 13.G below.
13.78 The State has promulgated Rule

IV 2d(6) to require sampling at any time
a determination of revegetation success
is made. Thus, confusion as to whether
control areas should be periodically
sampled to show trends no longer exists.
In fact, such areas will be routinely
sampled to show trends and forecast
any needs for corrective measures. The
resubmission is consistent with 30 CFR
816.116(a).

13.79 See Finding 13.H below.
13.80 Rule IV 2d(6) requires that cover

and productivity be at least equal to that
existing on the area before mining.
Guideline No. 2 provides that
information on the statistical
significance with which the premining
and postmining vegetation communities
should be compared The Wyoming
program resubmission provides for
determinations of revegetation success
in cover and productivity in a manner
similar to that of 30 CFR 816.116(b). (See
Finding 13.140 for additional discussion.)

13.81 Rule IV 3d(6) includes the 10-
year liability period for revegetation
success consistent with the Federal
requirements for arid and semiarid
areas of 30 CFR 816.116(b)(1)(ii). The
initiation of the bond liability period is
discussed in Findings 13.140,18.3, and
18.10.

13.82 Rule IV 3d(6)(b) specifies that
when the approved postmining land use
is to be commercial forest, the standards
for measuring success will be
established prior to approval of the plan.
Thus, no permits approving reforestation
may be granted until the State hag
promulgated rules equivalent to 30 CFR
816.117 and in accordance with State
and Department of the Interior
procedures under 30 CFR 732.17. It is not
expected that any coal mining will occur
on commercial forest lands in Wyoming

in the near future since most of the
commercial forest land is not located in
the major coal resource areas.

13.83 Rules IV 2d(5) and IV 3d(2)
restrict the use of introduced seed
species to those shown to be of superior
value through field test plots and, where
necessary, to stabilize and control
erosion or to achieve the approved
postmining land use. As noted in
Finding 13.81, Rule IV 3d(6) requires the
10-year bond liability period for
revegetation. Thus, the State
resubmission is consistent with the
requirements of 30 CFR 816.112 and
816.116(b](ii).

13.84 The Secretary's notice of March
31, 1980, inadvertently skipped the
number 13.84 in listing his findings.
There is no Finding 13.84.

13.85 See Finding 13.82 above.
13.86 Rule IV 3s requires that, if

temporary cessation will extend past 30
days, the operator must submit the
equivalent of an annual report (V.S. 35-
11-411) to the regulatory authority. The
annual report requires an identification
of the extent of mining and reclamation
operations in acres and the progress of
all reclamation work. The report is also
to include a revised schedule of
operations. Any other information
required by the regulatory authority
must also be submitted (W.S. 35-11-
411(a)(ii)). Thus, the requirements of 30
CFR 816.131 to submit a notice of intent
to temporarily suspend operations and
to provide other information are fulfilled
by the State's requirements.

13.87 Rules IV 2k and IV 21 require
removal of structures unless approved
as beneficial to the approved postmining
land use, and require reclamation to
begin within 180 days. Also, Rule IV
3a(1) places time and space constraints
on reclamation (backfilling and grading
in particular). Thus, in the event of
permanent cessation of operations,
reclamation must continue under
Wyoming's regulatory program. The
resubmission is consistent with 30 CFR
816.132.

13.88 See Finding 13.1 below.
13.89 Rule II 3b(12)(b)(iii)(H) requires

approval of measures to prevent or
mitigate adverse effects on wildlife or
fish by State and Federal fish and
wildlife authorities if the land use is to
be changed. The State program
submission also included an MOU
between the Land Quality Division and
the Wyoming Game and Fish
Department (Exhibit F.2) which requires
the Game and Fish Department to be
notified of the need for Land Quality
Division (the regulatory authority)
assistance in reviewing mining and
reclamation plans. Though the time for
comments is not specified in the State

program as it is in 30 CFR 816.133(c)(8),
the State permitting procedures (Rule
XI1 la(2)) and the MOU ensure that
Wyoming Game and Fish Department
comments will be obtained and that at
least 60 days will elapse from receipt of
the plan to the time action is taken on it.

The U.S. Fish and Wildlife Service
offered consultation services to
Wyoming in an undated letter included
in the State program submission as
Exhibit G.9. The U.S. Fish and Wildlife
Service will also have the opportunity to
review all plans involving Federal coal
lands. This will include most of the coal
mines in Wyoming. The Secretary finds
the Wyoming provisions adequate in
providing the opportunity for agencies
with fish and wildlife management
responsibilities to review all mining and
reclamation plans, including plans
proposing changes in land use.

13.90 The State has promulgated a
series of rules to provide general
provisions for roads consistent with the
Federal requirements. However, the
Federal counterparts, 30 CFR 816.150-
816.176 have been remanded by the
district court. See discussion above
under "General Background." The
Wyoming rules are no less stringent
than the performance standards in
Sections 515 and 516 of SMCRA.

13.91 See Finding 13.90 above.
13.92 See Finding 13.90 above.
13.93 See Finding 13.90 above.
13.94 See Finding 13.90 above.
13.95 See Finding 13.90 above.
13.96 The State has promulgated Rule

IV 3g(1) which requires all surface
drainage to be passed through a
sedimentation pond unless the drainage
comes from sediment pond areas
themselves, diversion ditch areas
themselves, or road disturbances.
Therefore, as in 30 CFR 816.42(a](4).
drainage from roads does not always
have to pass through sedimentation
ponds to be in compliance with the
Wyoming program and the Wyoming
program is consistent with Federal
requirements.

13.97 See Finding 13.90 above.
13.98 See Finding 13.90 above.
13.99 Rule IV 3j[5)(a)[i) requires

control of additional contributions of
suspended solids to streams or runoff
and damage to fish and wildlife using
the best technology currently available,
and is thus consistent with 30 CFR
816.180 and 30 CFR 816.181 for railroad
and other transportation and mine
facilities.

13.100 Rule VII 2 provides
performance standards for underground
mines in addition to those required for
surface mines. These Rule VII 2
standards limit backfilling and grading
requirements to those in Rule IV 2b
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(reestablish the "contour of the land in a
manner consistent with the proposed
future use of the land") rather than
including Rule IV 3a (requiring sealing
and backfilling of shafts and adits, and
all subsidence features occurring within
5 years of completion of mining to be
appropriately reclaimed). The rule -also
provides for gravity discharge and
subsidence controls. The State has
promulgated Rule VII 2(a)(5), which
incorporates "all applicable
performance standards of Rule IV and
W.S. 35-11-101, et seq." into the
underground mining and reclamation
standards. The resubmission has
adopted language to correspond to the
district court rulings concerning 30 CFR
817.54, 817.101(b)(1), and.817.10?
(Opinion of May 16, 1980, at 36-37, and
17-18).-The resubmission is consistent
with the remaining Federal requirements
for the permanent regulatory program.

1.101 Rule VII 2(b)(3) provides the
Sfate with authority to prohibit all types
of underground mining as-necessary to
prevent subsidence, and 1hus is
acceptable as more stringent than 30
CFR 817.121(a).

13.102 Rule VII 2b requires that
underground mining activities be
planned and conducted to prevent
material damage caused by subsidence.
Further; Wyoming has dlarified its intent
to require that all perennial streams and
impoundments be evaluated on. the
basis of detailed subsurface information
prior to approving mining beneath them
(Administrative Record No. WY-220).
Thus, the perennial stream and
impoundment criteria of 30 CFR -

817.126(a) are accounted for, since
mining causing an idverse, permanent
effect on streams or impoundments
would cause material damage to the.
land surface: Under both the Federal
and State xequirements, streams or
impoundments can be undermined if
therewill be no material damage (see 30
CFR 817.126(a)). Rule VII 2b also
provides controls on mining under
parks, cemeteries, public buildings,
acquifers, and in urbanized areas in a
manner consistent with 30 CFR 817.126.,
.13.103 Rule II 3a(5) requires listing of
MSHA identification numbers and
applicable approvals. Rule VII 2(a)
refers both to the U.S. Bureau of Mines
and to "appropriate Federal and State
laws" in the context of sealing shafts
and adits.. Thus, MSHA requirements
must be met in a manner consistent with
the Federal requirements since MSHA
enforces Federal requirements. Further,

'Rule IV 3r requires MSHA approval of
any operations within 500 feet of an
underground mine. This would also
apply to all shaft sealing,

13.104 Rules VII la, ib, 2a(5), and
2b(8) incorporate all applicable portions
of the surface mining rules (Chapters II,
IV, and VJ in the underground mining
rules.As a result, Rule-III is also
incorporated (as required by Rule V).
Rule VI would apply to any surface
blasting. In effect, a comprehensive set
of permit requirements and performance
standards for underground mines has
been promulgated by Wyoming and thus
the State resubmission is consistent
with 30 CFR Part 817.

13.105 Rule VII 2a(5) (underground
mining) incorporates (1) Rule IV 3g,
which requires use of sedimentation

-ponds, (2) Rule IV 3e, which requires use
of diversions, (3) Rule IV 3c(3), which
requires special handling of acid-
forming'and toxic-forming materials,
and (4) Rule IV 3d which requires
revegetation. Rule VII lc[3) also requires
a subsidence control plan and VII 2b(2)

- requires prevention or control of gravity
discharges. Thus, the requirements of 30
CFR 817.41(d) are included in the
resubmission. Further, W.S. 35-11-
406[b)[xviii) requires a plan to minimize
disturbance to the prevailing hydrologic
balance, asin 30 CFR 817.41(b).1 13.106 Rule IV 3g(7) requires that
appropriate sediment control measures
be designed, constructed, and
maintained using the best control
technology available. This rule is
incorporated into underground mining
requirements through Rule VII 2a(5). The
Wyoming program has authority through
these rules to specify that sumps be
used to control sediment in underground
mining'operations in a manner
consistent with 30 CFR 817.45(h).

13.107Rules VII lc(2) and 2b(2)
require a plan that demonstrates
prevention or control of potential gravity
discharges when such discharges might
be in excess of State or Federal'water
quality standards. 30 CFR 817.50(b)
requires that effluent limitations be met
by such discharges, including the
effluent limitations contained in 30 CFR
817.50(b)(1)(i) and 817.50(b]{2)(ii).'This
was also discussed in Finding 13.37.

13.108 Rule VII 2b(1) requires that
uriddrgrourid development wastes be
disposed of in compliance with Rule IV
3c, which governs (1) excess spoil, (2)
coalprocessing wastes, and (3) acid-
forming and toxic-materials. Thus,
requirements for overburden (spoil) from
surface mines and underground
development wastes are provided
consistent with 30 CFR 817.71 and other
Federal xequirements for hauling and
disposing of development wastes and
spoils.

13.109 Rule VII 2a(5) incorporates Rule
IV 3p and all fish, wildlife and related
s standards promulgated'for surface

mining in the underground mining rules,
consistent with the requirements of 30
CFR 817.97.

13.110'Rules 1114 and XIII la(7)
specify permit processing requirements
for concurrent surface and underground
mining operations. Rule IV 3r requires
maintenance of a 500-foot barrier and
Rule V 4 requires that a safe vertical
distance be maintained between
concurrent surface and nderground
operations. Thus, requirements of 30
CFR Part 818 are met in the
resubmission

13.111 Rules IV 3r and V 4 are
consistent with 30 CFR 818.15 (a) and (b)
in terms of maintaining 500 feet between
concurrent surface and underground
operations, ualess otherwise approved
by MSHA.

13.112 See Finding 13.111 above.
13.113 lule V 5(c) incorporates

dimensional specifications for
undisturbed areas of coal to be left after
auger mfnng operations are completed,
consistent with 30 CFR 819.11(a).

13.114 Rule V 5b provides authority t0
limit or prohibit auger mining if
environmental impacts cannot be
prevented or corrected, which Is
consistent with 30 CFR 819.11(e).

13.115 Rule.V 5d requires plugging of
auger holes that discharge water
containing acid- or toxic-forming
material within 72 hours of coipletion,
consistent with 30 CFR 819.11 (c)(1),

13.116 Rule V 2 and guideline provide
for protection of alluvial valley floors..
See Finding 12.4 for a more detailed
discussion regarding the manner in
which the State program resubmission
provides adequate protection for alluvial
valley floors.
. 13.117W.S. 35-11-103(e)(xvii)
provides a definition of "alluvial valley
floors" which is essentially identical to
that of Section 701(l) of SMCRA and 30
CFR 701.5.

13.118 See Finding 13.) below.
13.119 Rule V 2d Incorporates

monitoring requirements for operations,
in or adjacent to alluvial valley floors,
which, with the clarification received
(Administrative Record Document WY-
220) and as discussed in Finding 13.0
(13.118) below, are consistent with 30
CFR 822.14.

13.120 Rule V(1) provides for
regulation of operations on prime
farmland consistent with 30 CFR Part
823. Wyoming has also promulgated
rules equivalent to those incorporated
by reference in Part 823 of 30 CFR and
has modified its rules to correspond
with the modification of the Federal
requirements specified in 44 FR 77455
(December 15, 1979). These
modifications are discussed in Finding
14.69.
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13.121 Rule I 2(39) contains a
definition of "history of intensive
agricultural use." The term is used in
Rule II 3a(6}(g}{i) in the context of
identifying prime farmland. The term is
more detailed than, but consistent with,
the Federal definition of "historically
used for cropland" (30 CFR 701.5), and Is
not related to the time of the lease or
lease option for surface coal mining as is
the Federal term.

13.122 Rule m la(5] requires
identification of the moist bulk density
of major soil horizons for prime
farmland but contains no requirements
equivalent to 30 CFR 823.14(c) for use of
moist bulk density as a criterion for
reconstruction (see Rule V la(3)(c)). This
is an appropriate change since OSM has
suspended the moist bulk density
standard for soil compaction (44 FR
77455, December 31, 1979). Instead, the
Wyoming program resubmission
requires soil replacement in a manner
that avoids excessive compaction,
creates pore spaces favorable for
rooting zone, minimizes erosion, and
restores available water holding
capacity consistent with the premining
soil condition. This is consistent with
the requirements of 30 CFR 823.14(e).

13.123 See Finding 13.K below.
13.124 See Finding 13.L below.
13.125 See Finding 13.M below.
13.1X See Finding 13.N below.
13.127W.S. 35-11-401{m) prohibits

steep slope mining until State program
rules are promulgated. See Finding 13.S
(13.126) below for a more detailed
discussion of this finding.

13.128 W.S. 35-11-103(e)(xx) defines
"surface coal mining operations" as
including "leaching or other chemical or
physical processing, and the cleaning,
concentrating, or other processing or
preparation, and the loading of coal.",

There are no distance limits on the
inclusion of coal loading. Therefore, all
performance standards and permit
application requirements are applied to
all processing plants and all coal
loading facilities. The State program
thus fulfills the requirements of 30 CFR
Part 827, and is more stringent in that it
applies to coal loading facilities located
off the mine site.

Wyoming has two distinct sets of
regulations governing in situ operations.
One set pertains to all in situ operations
(Rule XXI 2a) and the other pertains
only to in situ coal operations (Rule V
3a(5)). Between the two, all
requirements of 30 CFR 785.22 and Part
828 are included in the Wyoming
program.

Following are the Secretary's findings
on all provisions of the resubmission
that differ from the initial submission
and subsequent documents described in

Part C above which formed the basis of
his initial decision published in the
March 31, 1980, notice (45 FR 20930, et
seq.). Also Included are findings that
have undergone more detailed analysis
by the Department.

13.A In Finding 13.9. the Secretary
suggested that the Wyoming program
resubmission should provide for
certification of laboratories for soils
analyses. The Federal regulations
require that soils tests conducted to
determine nutrient levels, chemical
constituents, and need for soil
amendments should be performed by a
qualified laboratory using standard
methods approved by the regulatory
authority (30 CFR 816.25).

The State has responded that it sees
no reason to be in the business of
certifying laboratories to conduct soils
analyses in Wyoming. Wyoming has
included, as part of the program
submission, two guidelines addressing,
in part, soils (Guidelines No. 1 and No.
3) which provide references or directives
for conducting analyses of pH,
conductivity, saturation percent. texture
class, sodium absorption ratios, CaCO,
selenium, boron, nitrate, organic matter,
molybdenum, acid base potential,
exchangable sodium, lead, phosphorous,
potassium, and arsenic. This is in
addition to the guidelines' directions on
soil sampling, sample preparation, and
presentation of field descriptions.

As represented in Wyoming
Administrative Record Document No.
WY--Og, OSM tentatively acccepted the
State's position on the need for soils
laboratory certification during the public
comment period. Reanalysis of the issue
indicates that the Wyoming soils
guidelines are expanded to show
standtrd methods for all pertinent
measurements. With the guidelines, the
program will be adequate in terms of
obtaining accurate soils data in practice,
since methodologies are standardized,
thus eliminating the need for laboratory
certification. The pertinent elements of
Wyoming's program are acceptable.

13.B In Findings 13.13 and 13.5, the
Secretary found that the Wyoming
equivalent to 30 CFR 81&42(a)(2) was
generally consistent with the Federal
requirement since the term "restored"
was considered equivalent to meeting
the revegetation requirements of 30 CFR
816.111-816.117. However, Wyoming
stated in its resubmission that. in fact.
they would not require retention of
sedimentation ponds until the
requirements of 30 CFR 810.111-816.117
have been met if untreated runoff from
the restored lands, at the time of
considering removal of ponds or other
facilities, would not degrade receiving
waters. This proposal is submitted as a

"State window" pursuant to 30 CFR
731.13 and, thus, is discussed in detail in
Finding 12.13 which the Secretary finds
acceptable.

13.C In Finding 13.14, the Secretary
found that Wyoming's proposed use of
the term "daily average" for measuring
total suspended solids was consistent
with 30 CFR 816.42(a)[7). However, in
the State program resubmission, the
values for total suspended solids, iron
and manganese listed under the heading
"Instantaneous Maximum" are
incompatible with Footnotes 4 and 6 to
the Effluent Limitations Table in the
Federal regulations. As presented in the
submission, all values are too high to
meet the Federal requirements. By letter
dated August 5.1980 (Administrative
Record No. WY-220). the State
explained that the Wyoming provision
was consistent with the Federal
requirement because "daily maximum"
is considered to be a "representative
sample." In addition, the standard for
"instantaneous maximum" in the Water
Quality Division regulation represents
one grab sample, but is not a
"representative sample." The State
confirmed this interpretation with the
Environmental Protection Agency (EPA).
Based on this explanation, the Wyoming
provision is acceptable.

13.D In Finding 13.22, EPA noted that
the initial Wyoming program submission
did not discuss the necessity of
modifying downstream water treatment
facilities once a stream channel
diversion protecting the facility was
removed. The Wyoming program
resubmission indicated that water
treatment facilities, of the type
contemplated by 30 CFR 816.44[c) and
EPA, are not found in the permit area
and that protection for offsite areas is
provided in Rules IV 3e and IV 3g.
Under Rule IV 3e(2[b]{(i], diversions are
to be reclaimed in a manner that
reestablishes approximate premining
stream channel characteristics. Under
Rule IV 3g(1), sedimentation ponds are
to be retained until the affected lands
have been restored. Thus, it is suggested
that the stream drainage system will be
reestablished so as not to affect
downstream water treatment facilities.
However, the rules do not require the
specific consideration of downstream
water treatment facilities.

On the other hand, Wyoming's Rule 11
3b(11) requires evaluation of off-site
hydrologic effects, and if there are
adverse effects on water supplies or
water systems, the application must
identify alternative sources of water
supply. Thus, downstream water
treatment facilities must be considered
in the regulatory authority's assessment.
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The Secretary finds that Wyoming's
statutes (e.g., 35-11-406(n)(iii)) and Rule
II 3b(11) ensure consideration and
protection of downstream water
treatment facilities in a manner
consistent with 30 CFR 816.44(c).

13.E As discussed in findirng 13.29, the
State, in its program resubmission, has
explained that substitution of the word
"lethal" for the word "detrimental" in
the State's definition of "toxic
materials" (Rule 1 2(98)) was based on
the objective of establishing stringent,
well defined controls for materials that
may be introduced into the environment.
The State indicated in the resubmission
that protection was also given Uy Rules
IV 2c(3)(e), IV 2c(3)(f), and IV 3a(2) and
by W. S. 35-11-415(b)(iv). These
provisions address identifying spoil as a
source of water pollution, disposal of
toxic overburdeff or spoil, 'minimizing
adverse effects on ground water, and
covering or disposing of toxic materials
constituting a hazard to health and
safety or posing a threat of water
pollution. The State thus equates
detrimental (adverse effect) to terms
such as "water pollution," "adverse
effect," or "hazardous to health and
safety" and believes the word "lethal"
sets more stringent controls than does.
"detrimental."

The Secretary believes that there is a
potential for confusion between State,
and Federal requirements for protection
of biota and water uses unless the State
assures that "lethal doses" will actually
reflect all detrimental effects. By letter
dated August 5, 1980 (Administrative
Record No. WY-220), the State stated its
intent to propose an amendment to the
regulation defining "toxic materials"
which would substitute "detrimental"
for "lethal." Until this rule is
promulgated, the Secretary cannot' find
this Wyoming provision consistent with
the Federal requirement, but will make
promulgation of the regulation a
condition of approval of the Wyoming
program.

13F In Finding 13.39 the Secretary
found that the Wyoming program.
submission appeared to have properly
documented the elimination of
"biological community" from State rule
IV 3p(2), which is otherwise equivalent
to 30 CFR 816.57(a). Additional
questions have arisen during review of
the resubmission. The State has
promulgated Rule IV 3p(2) and Rule H1
3a(6)(e), which require studies of fish,
wildlife, and their habitats in
coordination with State and Federal fish
andwildlife protection agencies, and
Rule IV 3p(1), which requires the

-operator to use, to the extent possible,
the best technology currently available,

-consistent with the approved postmining
land use, to protect, restore, and
enhance habitats of high value to fish
and wildlife. The State has also
promulgated Rule I 3b(4), requiring a
plan to minimize impacts to fish and •
high value habitats, and Rule II
3b(12)(b)(iii)(H), which requires
postmining land use plans to obtain
approval ofmitigation measures to

--protect fish if the land use is to be
changed.

Sections I, E, K, and L of Guideline
No. 5 describe techniques to be used to
measure fish habitat, benthic
invertebrates, and pbriphyton in systems,
supporting fish. Recognizing that
sampling of biological communities is an
essential element of fish and aquatic
habitat investigations (see, for'example,
Hynes, H.B.N., 1970, The Ecdlogy of
Running Waters, pp. 112-271; Reid and
Wood, 1976, Ecology of Inland Waters
and Estuaries, pp. 337-369; Odum,
Eugene P., 1971, Fundamentals of
Ecology (3rd Ed.), pp. 316-320; and
Kendeigh, Charles S., 1961, Animal

.Ecology, pp. 42-58, Administrative
Record No. WY-224), the Secretary
believes that all streams with a potential
fo support a biological comunity will .
be required to be investigated under the
requirements Qf the resubmitted
Wyoming State program and that all
such streams and bilogical communities
will be appropriately protected. As
discussed in'Finding ,12.7, the State
provided assurance on August 5,1980
(Administrative Record No. WY-220),
that makes the Wyoming provision
consistent with the Federal requirement.

13.G The State deleted Rule IV 3d(6j
and the grazing requirement contained
therein in response-to the district court
ruling concerning 30 CFR 816.115
(Opinion of February 26,1980, at 58-59);
The State resubmission is acceptable for
indicating how the range and pasture
land will be measured, since the
Vegetation guideline (No. 2, Part 3)
requires specified testing methodology
for adequacy of reclamation, including
adequate cover for soil protection,
suitable species composition for forage
or shelter, and adequate productivity for
forage.-

13.H The State program resubmission
responded to the Secretary's question in
Finding 13.79 regarding the term
"reasonably good husbandry practices"
used in Rule IV 2d(6) as follows:

The State regards only those practices
which are characteristic of the land practices
normally conducted in the region for unmined

- lands having uses similar to the approved
postmining land use to be,"reasonably good
husbandry practices."

. The Secretary finds this consistent
with 30 CFR 809.13(b)(3), which was
promulgated on August 4, 1980 (45 FR
51547-51550).

13.1 In Finding 13.88 the Secretary
found that Wyoming's use of the
language "previous [land] use which
was of greatest economic or social value
to the community area, or must have a
use which is of more economic or social
value than all of the other previous
uses" to be a more stringent judgment of
"higher and better uses" than in 30 CFR
816.133(a)(2). In the resubmission, the
Stte indicated that the postmining land
use would be evaluated on the basis of
the feasibility of backfilling, grading,
reestablishing a hydrologic system, soils
protection and capability to revegetate
in support of the postmining land use.
Wyoming's statement regarding
incorporation of determinations of the
feasibility of meeting specific
reclamation requirements in the course
of making findings of "highest previous
use" will provide analyses under the
State program consistent with those
needed to comply with 30 CFR
816.133(a)(2).

13.1 In Finding 13.118, the Secretary
found that the State program submission
did not provide a "grandfather" clause
for the protection requirement of
"significant" alluvial valley floors for
mining operations approved prior to,
August 3, 1977, as does 30 CFR 822.12(d)
and, therefore, was more stringent.

The State has enacted W.S, 35-11-
406(n)(v)(B) which replicates the
"grandfather" clause exempting certain
mines from consideration necessary
under Section 510(b)(5) of SMCRA.
Thus, the "grandfather" clause of the
State program provides the exemption
privileges ofSection 510[b)(5) of SMCRA
pertaining to alluvial valley floors of
sigifificance to farming,

State Rule V 2d(3), however, provides
that "[in]onitoring may be required in
accordance with subsection E of this
section." (emphasis added) This appears
tomake the mandatory requirements of
30 CFR 822.14 discretionary in the
Wyoming resubmission. The Secretary
notes that monitoring must be required
for all mines encountering alluvial
valley floors. .

While the type and extent of
monitoring is to be determined by the
regulatory authority based on site-
specific considerations, some type of
monitoring is required: In fact; the
Wyoming program requires surface and
ground water monitoring in all
operations (Rule IV 3i); thus, the
apparent exemption In Rule V 2d(3)
seems meaningless. I

It would appear that Wy6ming
intended to limit the objectives of
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environmental monitoring in accordance
with the "grandfather" clause. That is,
operations qualifying for the Section
510(b)(5) (of SMCRA) exemption would
not be concerned about interruption.
discontinuance, or preclusion of farming
on "grandfathered" alluvial valley floors
(AVFs) and thus would not have to
monitor for such effects on those AVFs.
However, if the mine were operating in
or adjacent to an alluvial valley floor,
monitoring would likely be necessary to
ensure that essential hydrologic
functions were reestablished.

By letter dated August 5, 19W0
(Administrative Record No. WY-220),
the State provided assurance that Rules
Ell 2b(9) and c(4) require environmental
monitoring for all alluvial valley floors,
except for those operations that fall
within the "grandfather" clause
provided by Section 510(b)(5) of
SMCRA. The State also assured that it
will require monitoring in accordance
with the standard that existing
operations restore the essential
hydrologic functions where mining on or
adjacent to alluvial valley floors occurs.
This requirement is through Rule V 2e.
This assurance makes the program
provisions acceptable.

.13.K In Finding 13.123 the Secretary
found Wyoming's proposed rule for
determining revegetation success on
prime farmland (Rule V lb(3)) adequate,
provided the State ensures that the
reference area used to determine
success for prime farmland will be
monitored in terms of estimated yields
under a high level of management.
However, in apparent response to the
district court rulings (Opinion of May 16,
1980, at 4-5), the resubmission indicates
the State has promulgated Rule V lb(2)
(which requires revegetation success on
prime farmlands) to be based on
vegetation on non-mined prime
farmlands "under equivalent levels of
management" (Italic added.]

Complicating the analyses is the
appearance of language in the side-by-

.side of State and Federal provisions
(page 154) which reports the same rule
(V lb(2)) as defining success in terms of
"capability of prime farmlands to
support premining productivity." The
latter proposal is in concert with the
court rulings. The regulations that
appear to be promulgated in Rule V do
not show-the change which corresponds
to the district court rulings. The side-by-
side language is promulgated in Rule
XIII la(6)(a) ("the postmining land use of
prime farmland will be capable of
supporting crop yield equivalent to the
surrounding non-mined prime farmland
under equivalent levels of
management.") This provision is in the.

permit review regulations and will
prevail in actions on permit
applications. Rule XVI Ba(z)(b)(ii)
specifies that bond release will be at the
time soil productivity will have returned
to non-mined levels consistent with
good management practices. It is
apparent that actual performance may
still be based on estimated yields, as it
must to accurately reflect the capability
while soil productivity will be a
surrogate basis for bond release. The
Secretary finds that, until new Federal
requirements are promulgated. Rule V
lb(2) shown in the side-by-side analysis
which bases performance on the
capability of prime farmlands to support
premining productivity, and Rule XIII
la(6)(a) which bases permit approval on
capability, are acceptable.

13,L In Finding 13.124 the Secretary
found that further clarification was
required in order to evaluate the
proposed State rules for special
bituminous coal mines. Wyoming has
provided a discussion and clarification
in the resubmission which is evaluated
in Finding 13.M below.

13.MIn Finding 13.125 the Secretary
found that questions remained regarding
the State's intended meaning of the term
"new special bituminous coal mines."
The resubmission explains that
Wyoming Intends to classify the
Kemmerer Coal Company I-U-D mine
permit areas as the only "existing
special bituminous coal mine"
(emphasis added) in Wyoming since
only that operation can qualify under
the State equivalent to 30 CFR 825.11
(Rule VIII la(1i(gl) [i.e., only that
operation was in existence prior to
January 1. 1972). Wyoming intends to
allow separate mine pits within this
mine, upon adequate showings of
compliance with Rule VIII la(1).

The critical criteria for determining
qualifications as an existing special
bituminous coal mine would include the
mining of more than one coal seam (Rule
VIII la1}(c} and production of coal
since January 1, 1972 (Rule VIII la(1)(g)).
Thus, anywhere within the total permit
area, as that area is specified when a
permit is issued under the permanent
regulatory program, any multi-seam pits
which have been producing coal since
January 1,1972 may qualify as existing
special bituminous coal mines.

Wyoming intends to classify other
mines as "new special bituminous coal
mines" (emphasis added) if the mine
permit area is located on lands
immediately adjacent to the Kemmerer
Coal Company's mine permit area.
Again. permit areas would be defined in
the permit issued pursuant to the
permanent regulatory program. The two
permit areas that could, in the opinion of

the State, contain new special
bituminous coal mines are shown to the
south and north of the Kemmerer Mine
permit area in the map titled "Map No.1
Special Bituminous Coal Mines," which
is contained in the resubmission.

The State indicates, in the
resubmission. that the FMC Skull Point
operation will be a "new special
bituminous coal mine" as could any plan
for mining operations in the location of
Rocky Mountain Energy Company's
Twin Creek Mine (provided all
applicable criteria of Rule VIII la(2)
were met). No other plans are expected
to meet the criteria for new special
bituminous coal mines, according to the
information provided in the
resubmission.

In order to reach the conclusion that
Section 527 of SMCRA authorizes the
State program provisions for special
bituminous coal mines as resubmitted,
the Secretary has assumed that the term
"special bituminous coal mine" refers to
an entire mine permit area which may
encounter, in one or more locations
within that mine, areas of more than one
coal seam dipping more than 15 degrees
where the operator chooses to mine
those seams in one or more separate
mine pits which are to remain open to
facilitate mining. In other words, the
Wyoming program interprets the term
"special bituminous coal mine" to apply
to the entire mine permit area, which
area could include other types of mining
In addition to open pit mining.

Once a permit area is designated a
special bituminous coal mine, there can
be any number of pits within the permit
area which may be exempted from
backfilling and grading requirements.
The provisions of the Wyoming statutes
and rules for special bituminous coal
mines apply to any eligible pits within
the permit area. but only to the pits and.
under Wyoming's program, the
associated spoil piles. And, a new
special bituminous coal mine need not
be immediately adjacent to a pit; rather
it must be adjacent to a mine permit
area of the entire operation as far as it
may extend during successive permit
terms.

The Wyoming program further
interprets the term "which may be
developed." used in Section 527(b) of
SMCRA to identify new special
bituminous coal mines, to mean
"opening of a new mine, continuing the
development of an ongoing operation, or
redeveloping an area that has been
mined in the past." This becomes
important in defining the FMC operation
as a new special bituminous coal mine
since the pit at that mine was opened
after 1972 and before 1977.
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. The Secretary finds that Wyoming
properly interprets the term "special
bituminous coal mine" to involve a tot al
mine permit area including one or more-
pits which specifically qualify for "
exemptions equivalent to those of
Section 527of SMCRA.

The Secretary also finds that the word.
"develop" is permissibly used by
Wyoming in the resubmission to include
both continuation of mining and opening
of new pits within the mine permit area
designated as a new or existing special
bituminous coal mine. This finding is
based on common definitions of the
word "develop" from Merriam-
Websters Third New World
International Dictionary, Unabridged,
1976, p. 618.

The word "develop" means, in a
mining engineering sense, "To open up a
coal seam * * * as by sinking shafts
and driving drifts, as well as installing
the requisite equipment."

(A Dictionary of Mining, Mineral, and
Related Terms, Bureau of Mines, DOI,
1968, Administrative Record No. 231.)
The Internal Revenue Service views
development of mineral deposits to
involve expenditures made after
exploration and before mining. The
expenditures would be for "driving
shafts, tunnels or galleries and similar
operations undertaken to make ore
accessible for production (26 CFR 1.616-
la, IRS Code, Administrative Record No.
232). Thus, a difference exists, for tax
purposes, between exploration,
development, and mining.

The Wyomingresubmission concludes
that "develop" includes both -
"development" and "mining." Again,
thfs is important in determining whether
the pit of the existing FMC coal mining
operation *qualifies the entire FMC
permit area as a new special bituminous
coal mine and'whether that pit is
eligible for exemptions.

Based on the Secretary's analysis,
there is no evidence that the word
"developed" used in Section 527 of
SMCRA was used in consideration of
the more complex definifions peculiar to
mining. It is reasonable to assume that
the term "developed" was used as
defined in Webster's or other commonly
recognized dictionaries. Further, the
House Report accompanying H.R. 2
(Conference Report No 95-943, July 12,
1977, page 112) states-that "State laws,
regulations and decisions made by State
regulatory authorities are to be
protected" in the issuance, by the
Secretary, of regulations. Therefore, the
State of Wyoming's considerations are:"
to be protected to the degree consistent
with SMCRA. Accordingly, the -.

Secretary finds Wyoming's ,
interpretation of the term "developed"., -

to be suitable and in accordance with
SMCRA.

The State resubmission may cause
some confusion when trying to.
distinguish, however, between the
words "mine" and "pit." The
resubmission provides promulgated
rules for backfilling and grading of
special bituminous coal mines. Rule VIII
3c indicates that pits not covered under
VIII 3a above (existing special
bituminous coal mines) must comply
only with backfilling and grading
requirements of Rule IV 2b (as opposed
to IV 2b and IV3a). There is a
possibility that operators will interpret
this to mean that a variance will be
given for any pit within the permit area,
regardless of whether it qualifies for an
exemption.

It is the Secretary's understanding
that Wyoming will first classify mine
permit areas as "existing" or "new" and
then will apply standards for "existing"
special bituminous mines only to
qualifying pits within the "existing"
mines (and likely will find only one such
pit). Standards for "new" special
bituminous coal mines will be applied to
any eligible'pits within a "new " mine
and any new pits within an "existing"
mine.

Wyoming has promulgated Rule VIII
4a, which-requires compliance with all
other performance standards to the
degree they "do not preclude the benefit
intended." The Secretary initially
determined that this provision was too
extensive since Section 527(c) of
SMCRA limited the alternative
regulations to standards govyerning "on
site handling of spoils, elimination of
depressions capable of collecting water,
creation of impoundments, and
regrading to the approximate original
contour." Thus, all performance
standards regarding topsoil, hydrology,
wildlife, erosion, revegetation, and
certain other performance standards
would still apply.

The State has provided evidence that
ensures proper compliance with all
applicable performance standards and
permit requirements (Administrative
Record No. WY-220). Wyoming has
stated that Section 4 of Chapter VII of
the rules applies only if the special
bituminous surface coal mine operator
affirmatively demonstrates that
compliance with a specific performance
standard requires utilizing impracticable
backfilling and grading, resulting in
more st ringent standards than described
in Chapter VII, Section 3.b. Thus the
exemption applies only to backfilling
and grading and this portion of the
program is consistent with the Federal'
requirements.

13.NIn Finding 13,126, the Secretary
found that Wyoming needed to enact a
definition of "steep slopes'! as well as a
'ban on mining steep 'slopes until
regulations were prepared. Wyoming
has'promulgated Rule 12(86) to define
"steep slopes" as any slope of more than
20 degrees or such lesser slopes as may
be designated * * *." Wyoming has also
promulgated Rule IV 3c(1)(b(i) to
prohibit the placement of excess spoil
(i.e., excess of regrading requirements]
on an overall slope that exceeds 20
degrees. However, the definition relating
to steep slopes within enacted W.S. 35-
11-103(e)(xxi) differs in that it defines
"steep slope surface coal mining
operation" as that occurring on steep
slopes generally "exceeding twenty (20)
degrees and which, because of the
steepness of the terrain, requires special
spoil handling procedures." This term,
defined in W.S. 35-11-103(e)(xxi), is
then used in W.S. 35-11-401(m), which
Wyoming has enacted to prohibit mining
operations on steep slopes until
adequate rules are promulgated.

Under the Wyoming program, Rule IV
3c(1](b)(i] prevails to prohibit placement
of spoil on downslopes exceeding 20
degrees. This is consistent with the
special performance'standards of 30
CFR 826.12(a)(i) and (d) and thus
satisfies the Federal requirements for
protecting the environment. In effect, the
Wyoming rules do not use the term
"steep slope." Rather the rules prohibit
excess spoil in steep slope situations,
On ihe othei hand, the statute is
designed to prohibit steep slope mining
gradations themselves, albeit using a
different definition of "steep slope." The
Secretary finds that Wyoming intends to
prohibit steep slope mining until
additional rules are promulgated
(Exhibit G.6 for sections 785.15 and 826
in resubmission), This issue was also
discussed in Finding 12.3.'

13.0 In Finding 13.142, the Federal
requirements for ground water
protectibn in 30 CFR 816.50 are
contained in promulgated Rule IV
3c(3](d) which requires acid or toxic
materials used as backfill to be placed
to prevent leaching into surface or
subsurface waters, and in Rule IV 3a(2)
which requires placement of all
backfilled materials in a manner which
minimizes adverse effects on ground
water. These requirements are'all.
reinforced by W.S. 35-11-406(b)(xvilU)
which requires a plan that minimizes the
disturbances to the prevailing
hydrologic balance. The State
resubmission is consistent with the
Federal requirements, \

13.P Rule IV 2d(6] will r'equire that a
bond be held until the revegetated area
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is capable of renewing itself under
natural conditions and the productivity
is at least equal to that existing prior to
mining. The standards of the rule are to
be met for two consecutive years. 30
CFR 816.116(b)(1)(ii) requires that the
standards be met for "the last two
consecutive years of the responsibility
period." (Italic added.) The State rules
do not specify the time during the ten
year period that the two years of
measurement will take place. An
operator could then measure the
vegetation at the end of the initial
planting and irrigation, when
productivity is high, and meet the
requirements of the rule and not take
into acount decline in cover and
productivity that may occur before the
end of the bond release period.

Although this difference in the rules
could be resolved by an explicit
discussion of timing of bond release
measurements in Guideline No. 2, a
modification to the regulation is
preferable. This change has been made
a condition of Wyoming program
approval.

13.Q Wyoming has promulgated Rule
IV 3g(4](b] to require that one year of
sediment storage be designed into
ponds. This rule has been changed in
response to the district court ruling (May
16, 1980, Opinion, at p. 21). In making the
change in the resubmission, Wyoming
also eliminated the surface performance
standard requirement for removal of
stored sediment in 30 CFR 816.42(b).
While this oversight in the resubmission
does not provide the same language as
do the Federal.regulations at present
reasonable design of sedimentation
ponds under Wyoming's program will
automatically require sediment removal.
And, in fact, Rule I1 3b(9)(b) requires "a
plan for sediment removal and
disposal."

Removal will occur since, if sediment
accumulated in excess of the design
amount, a violation of Water Quality
Division Rule X, Appendix A, (which
requires a "detection time to include
storage") would also occur.

The Secretary finds that the current
State program provides all necessary
requirements for sediment removal
necessary to maintain the approved
(and safe) pond design in comparison to
the Federal regulations currently in
effect.

Finding 14
The Secretary finds that the Land

Quality Division has the authority under
Wyoming laws and regulations and the
Wyoming program does include
provisions to implement, administer and
enforce a permit system consistent with
30 CFR Chapter VII, Subchapter G

(permits), subject to the discussions in
Findings 14.A and 14.C below. This
finding is made under 30 CFR
732.15(b)(2).

Wyoming incorporates provisions
corresponding to Sections 506, 507, 506,
510, 511 and 513 of SMCRA and
Subchapter G of 30 CFR Chapter VII in
Wyoming Statute 35-11-103, 401,402,
405,406,406,409,410,428,427,428,429,
601, 801. and 802, and Wyoming Rules I,
II, III, IV, VII, VIII, IX, XIII, and XM.
Part G.1 of the fast volume of the
program submission contains
discussions of the systems for (1) mining
permit review and approval, (2)
amendments, (3) renewals, (4) revisions,
(5) transfers and (6) licenses.

Discussion of significant issues raised
during the review of the Wyoming
permit provisions follows.

In the March 31,1980, notice (45 FR
20930 et seq.), the Secretary tentatively
found certain provisions in Finding 14
acceptable subject to promulgation of
rules, enactment of statutes, and review
and comment by government agencies
and the public. The Secretary has
reviewed those provisions In the
Wyoming program resubmission. The
Secretary finds that the language
previously considered has been
promulgated or enacted, has considered
government agency and public
comments, and approves the provisions
of the Wyoming program discussed in
the following findings which have the
same numbers as the tentative findings
on the same provisions in the March 31,
1980, notice.

14.1 See Finding 14.A below.
14.2 W.S. 35-11-406(n)(i) requires that

no permit may be issued unless the
application is "accurate and complete."
W.S. 35-11-406j) requires that public
notice of a "complete" application be
given to correspond with 30 CFR
786.11(a). Thus, an incomplete
application must be denied consonant
with 30 CFR 786.19(a). The exact
meaning of the word "complete" in the
Wyoming program is discussed in
Finding 14.A (14.1) below.

14.3 The State has promulgated Rule
XIII la(8)(c) to require the coal mining
operation to be conducted in compliance
with any other applicable State or
Federal law. The State program
resubmission also contains MOUs for
State agencies with designated
responsibilities for implementing other
acts (see Finding 6). The rules also
contain coordination requirements for
the Endangered Species Act and Fish
and Wildlife Coordination Act (see
Rules H 2a(:L)b)(iv), U 3a[6)[e), H 3b[4).
and IV 3p).

The Wyoming State program provides
for the identification of historic and

archeological resources, which would
include sites eligible for listing in the
National Register of Historic Places. The
survey information required by
applicants would be evaluated, under
the Wyoming program, by the Wyoming
State Historic Preservation Officer
pursuant to the MOU developed
between Wyoming DEQ and the
Wyoming Recreation Commission
(Exhibit F.3).

Wyoming requires, under Rule XIII
la(5), that the applicant provide a plan
which would demonstrate the capability
to mitigate the adverse impacts of
mining on areas prohibited for mining
pursuant to Section 522(e) of SMCRA
(e.g., including sites listed on the
National Register).

14.4 Finding 14.4 relates to the
cooperative agreement under the
Federal lands program. See discussion
under "Introduction" above.

14.5Rule H 2a(1)(b)(iv) requires
identification of endangered or
threatened plant species on any State or
Federal list; Rule II 3a(6](e) requires
coordination of fish and wildlife studies;
Rule II 3b(4)[b(i) requires protection of
threatened or endangered wildlife
species listed pursuant to 16 U.S.C. 1531
et seq.; and rule IV 3p(i)(g) requires a
report of threatened endangered species
and golden eagles. The State rules are
consistent with the Federal
requirements to protect threatened and
endangered plant and wildlife species
and golden eagles. See Finding 14.93 for
further discussion.

14.6 The State program resubmission
shows that Rules XII la(2)(b) and XVIII
3b(1) require applications and petitions
to be disseminated to government
agencies. Further, public notices of
receipt of these are required by W.S. 35-
11-406. Thus, Federal agencies will be
notified of the permit application and
petition process, and the concerns of the
National Park Service expressed during
review of the original submission are
satisfactorily accounted for.

14.7Rule XIII la(2)(b) requires that
public notices be sent to Federal
agencies with jurisdiction over, or an
interest in, the permit area. Rule 11
3a(5)(b) requires information for any
other permits or approvals pertinent to
the proposed operations. Rule II
3b(1J(b]iv) requires the location and
design for diversions, channels, erosion
control, and discharge (among other)
facilities. Further, Rule XIII la[8]Cc)
requires that operations be conducted in
a manner which prevents violation of
other applicable laws and, thus, requires
an applicant to have obtained the
requisite approvals prior to operations.
Thus, the State has ensured that dredge
and fill operations will be accounted for
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both by notification to the Corps of
Engimeers andby review by the
regulatory authority.

14.8 See Finding 14.B beloW.. '
'14.9 WS. 35-11-401(d) provides

guidance for continued operations after.
timely iubmission Of a complete - -
application eqifivalent to that provided
by 30-CFR 771.13(b) and thus is '
consistent with the Federal allowances-
for continued operations in the event of
administrative delays.

14.10 The State included a guideline
(No. 6) in its submission which
addresses organization of a permit. In
Part I, Section I1 of the guideline,
ranges in scales for maps are specified.
The map scales range from -1:4800 to
1:24000. Surface and underground mine
maps in mine plans for Federal lands in
Wyoming are generally 1:4800 or 1:6000
scale. This observation is based on
OSM's analysis of mine plans for
Federal lands in Wyoming on file in the
Region V OSM offices. The State
program, therefore, adequately provides
the authority to obtain, and in practice
the Wyoming regulatory authority does
obtain, maps of proper scale to allow
site-specific analyses by the regulatory
authority, even through the Wyoming
rules do not specify the scale (1:6000 or
larger) of maps of the permit area as
does 30 CFR 771.23[e)(1).,

14.11 Rule II lb requires information
in the application to set forth references

'to technical material as well as the
entities responsible for collecting and
analyzing data. Rule-II 3a[5)(a)(ii)(B)
incorporates the Water-Quality
Division's standards, which, in turn,
specifically incorporates EPA's water
quality analytical procedures. The State
resubmission is consistent with the
requirements of 30 CFR 771.23(c) for -

identification of preparers of technical
data and identification of analytical
procedures.

14.12 W.S. 35-11-406(a)(xii)
establishes a permit fee not to exceed
$2,000, which is consistent with 30 CFR
771.25.,

14.13 Rule 12(3) presumpfivel limits
the "adjacent area" to one-half mile of
the proposed permit (mine plan) area
unless otherwise specified by the
regulatory authority. The Secretary finds
this consistent with the Federal
requirements, since the limitation will
be varied according to the potential
adverse effects of the proposed
operation and is merely used to provide
some quantitative indication of the area
to be surveyed as early as possible in.
the environmental monitoring program.
It is recognized that the distance will
almost always be greater in some
direction from the proposed operations
for hydrologic effects of mining.

14.14 Iule II 3a(5) includes the Mine
Safety and Health Administration
(MSHA) identification number and is,
therefore, consistent with 30 CFR'-178.13W.-

14.15Rule H 3a(2](b) and W.S. 35-li-'
406(a)(xiv) require a listing of "notices
of violation which resultedin
enforcement action of this act, any law,
rule, or regulation 6f the United States

pertaining to air and water
environmental protection" (italic
added]. The Secretary understands that
the emphasized language is designed to
exclude from the listing notices of
violation under present State law which
are merely informative and do not
necessarily require action by the
operator (Administrative Record WY-
99). Under this interpretation, the State
program resubmission is consistent with
30 CFR 778.14(c].

14.16 Rule II 3a(3j requires right-of-
entry statements and documents which
clearly explain and support thejlegal
rights claimed by the applicant. W.S. 35-
11-406(a)(ii) and (b)[xi] requires a sworn
statement as to the legal right and
power by legal estate t& mine and, if the
application was filed after March 1,
1975, an instrument of consent from the
resident or agricultural landowner
granting permissi6n to enter and mine.
The State provisions are consistent with
30 CFR 778.15.

14.17 Finding 14.17 relates to the
cooperative agreement under the

-Federal lands program. See discussion
under "Introduction" above.

14.18 See Finding 14.16 above.
14.19 Rule 1 2b[1)b) requires a map

showing the yearly progression of.
mining and reclamation during the life of
the mine. Rule H 2b[) requires a time
schedule for each major step in the
reclamation plan in order to coordinate
the reclamation plan. with the mining
plan. Thus, the State program is
consistent with 30 CFR 778.17(a).

14.20 W.S. 35-11-406[a)[xiii) requires
a certification that a public liability
insurance policy exists or that there is
evidence of meeting other State or
Federal self-insurance requirements.
Rule XHI 2b requires that the liability
insurance be adequate prior to permit
approval. The State resubmission is
consistent with the requirements of 30
CFR 778.18.

14.21 Rule II 3a(5) requires a list of
permits or approvals needed and copies
or numbers of permits obtained from
DEQ or the State Engineer. Thus, the
requirements of 30 CFR 778.19 are met
since'the niurnber and type of permits
are adequate for a "description" and
since the actual permits caii easily be,
obtained from other.State or Federal

agencies once the type and-number of
the permits are identified.

W.S. 35-11-406(d) requires the
applicant to file a copy of the permit
application for public inspection at the
office of the regulatory authority and in
-the office of the appropriate county
clerk. Rule XIII lb(1)(b) requires
evidence of public notice. The public
notice must contain information
regarding the location of the plan for
review (W.S. 35-11-406j)). Thus, the
requirements of 30 CFR 778.20 for
identification of the public review office
are also met.

The State cannot, under Its program,
approve an application unless the
applicant has complied with W.S. 35-11-
406(a)(xv] (has provided "such other
information as the administrator deems
necessary or as good faith compliance
with the provisions of this act require").
Thus, if any Other information is
required for the analysis, including
information contained in other permits,
the application must contain that
information.

14.22 See Finding 14.C below.
14.23 Rule I1 3a(6)(k) requires

hydrologic and geologic information for
the adjacent and general areas. Rules II
3a(6)(a), (b), (h), and 0) require geologic
arid hydrologic data on the permit area
and other related areas. Rule XXIII 3a
addresses the availability of
information. The State program does no(
use the term "mine plan area." Rather,
"permit area" is defined (Rule 12(50)) to
include all operations on the entire life
of the mine. W.S. 35-11-406 requires
information covering the full extent of
proposed operatfons. W.S. 35-11-405(b)
specifies that the permit remains in
force until the termination of all mining
and reclamation operations. (See W.S.
also 35-11-103(e)(xi) for definition of
"mining permit" covering all
operations.) The resubmission is
consistent with 30 CFR 779.13 and other
geologic and hydrologic requirements of
the Federal permanent regulatory
program.

14.24 See Finding 14.23 above and
promulgated Rule XXIII 3.

14.25 Rules I 32b(10) and XXIII 2
require a determination of the probable
hydrologic consequences of the
proposed operation on the hydrologic
regime and an assessment by the
regulatory authority'of the probable
cumulative hydrologic impacts of all
anticipated mining in the general area.
These requirements are consistent with
30 CFR 780.21(c) and 786.19(c).

14.26 W.S. 35-11-406(n)(i) and (ii)
require the regulatory authority to find
in writing that an application is
complete and that the proposed
reclamation can be achieved. Further,

I
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Rule H 3a(6)(b) requires test borings on
core samples of overburden. Under Rule
XXIII 2a(2), the regulatory authority
must find in writing that the test borings
and core samples are adequate to
characterize the overburden.

14.27 Rule H 3a(6)(h) includes
manganese as a water quality parameter
for which base line data must be
provided. The State program
resubmission is consistent with 30 CFR
779.16(b](2) in terms pf including the
requirement for baseline manganese
data. This effluent limitation for
discharges has also been discussed in
Finding 13.c (13.14).

14.28 Rules II 2a{1)(1j)i) (listing of all
known adjudicated and appropriated
water rights), U 2(1)fj}{ii] (listing of
wells), and VII la (which incorporates
permit requirements for surface mines in
the underground mining regulations)
provide requirements for desoriptions of
known uses of water consistent with 30
CFR 779.15(a)(3), 779.16, and 779.17.

14.29 Rules II 2a(1}(c) and (d) require
the applicant to obtain precipitation and
wind data. The State program does not
contain a rule equivalent to 30 CFR
779.18(a)(3) for seasonal temperature
data. Rather, the State proposes to
depend on published temperature
records and general knowledge of
seasonal temperature ranges. In view of
the fact that specific temperature ranges
will be obtained from other sources in
the Wyoming program, as required, the
Secretary finds the resubmission
adequate with respect to 30 CFR
779.18(a)(3).

14.30 Rule 11 3a(6)(d)(ii) requires a
map of vegetation reference areas and a
"delineation" of existing vegetation
types within the permit and adjacent
areas. The State has submitted a
vegetation guideline (No. 2) which
requires mapping of vegetation (see the
"General Procedures" in that guideline)
and a permit organization guideline (No.
6) which specifies map scales (1:4800 to
1:7200) for vegetation maps. Thus, the
resubmission is consistent with 30 CFR
779.19 in that vegetation maps will be
obtained. See Finding 14.10 for
additional discussion of map scales.
Vegetation maps should correspond to
both soils and mining operations maps.

14.31 Rules 11 2a(1)(e) and H 3a(6)(e)
require adequate wildlife data in the
permit application. The State program
resubmission also includes a wildlife
guideline (No. 5) which provides
additional details for the applicant to
follow as "good practice." Rule I
3b(4)jb(i) requires a plan to minimize
.adverse impacts to threatened or
endangered species (Federal-and State-
listed species]. However, the Federal
counterparts, 30 CFR 779.20 and 780.16,

have been remanded by the district
court. See discussion under "General
Background" above. These rules and the
guideline, however, are no less stringent
than Section 515(b}[24) of SMCRA.

14.32 Rule I 3a(6)(e) requires
consultation with State and Federal fish
and wildlife management agencies
regarding the extent of pre-mining
studies. The submission also contains a
letter of agreement to contribute
expertise from the U.S. Fish and Wildlife
Service (Appendix G.9). An MOU
between the Wyoming Game and Fish
Department and the Land Quality
Division identifies administrative
coordination procedures to obtain
technical reviews and assistance from
the State Game and Fish Department.
These provisions, along with other rules
of the State program, satisfy the
requirements of 30 CFR 731.14(g)(10)
(consultations with fish and wildlife
authorities). See Finding 14.31 above for
analysis In light of the district court
order.

14.33 Rule I 3a(6)(d}(iii) requires a
description of uses of land preceding
mining and thus is consistent with 30
CFR 779.22(b)(5).

14.34 Rule H 3b(12)(b)(iii}[D) includes
the rbquirement that proposals for
designation of cropland as a new
postmining land use shall be supported
with a demonstration of a reasonable
likelihood of sustaining the cropland. A
firm, written commitment is no longer
required. This is consistent with the
district court's ruling regarding 30 CFR
816.133(c)(9)(i) (Opinion of February 26,
1980, at 63-63).

Rule XVI 6a addresses schedules of
bond releases. The bond release
schedule in this rule "may" be
recommended by the regulatory
authority. However, the maximum
amounts to be released and the phases
of release are mandatory. The discretion
lies only in retaining additional amounts
of bond or retaining the bond for longer
periods. These provisions are consistent
with current Federal requirements.

14.35 Rule It 3a(6](n) requires, in the
application, locations of existing man-
made features within the permit area. In
Rule I 3b{3)(a), the State program
requires a blasting plan showing how
compliance with Rule VI is to be
achieved. In Rule VI 5a(7)[a), the
resubmission shows that blasting may
be limited in areas within ,4 mile (rather
than 1,000 feet) of a dwelling. In Rule VI
5a(7)(b), the 500-foot limitation for
certain facilities such as flammable
facilities and water lines is stated. The
resubmission is consistent with 30 CFR
779.24(d) since the information needed
to make a finding of compliance with
Rule VI must be contained in the

application in order to make the
application complete and approvable.
However, the 1,000-foot and 500-foot
requirements of 30 CFR 816.65[f)[l) and
(2) were remanded by the district court
(opinion of May 16, 1980, at 26). See
discussion under "General Background"
above. Rule VI 5a(7) is no less stringent
than Sections 515(b)(15) and 522 (e](5) of
SMCRA.

14.36 W.S. 35-11-406{n)(iv) covers
Section 522(e) of SMCRA and thus the
resubmission is consistent with the
requirements of the Federal program for
analysis of unsuitability. This is also
discussed in Finding 21.

14.37 Rule H 2a(1)[k) requires a
"description of any significant" artifacts,
fossils, or other articles of cultural,
historical, archeological, or
paleontological value. Thus, the
resubmission is consistent with 30 CFR
779.12(b). (See also Finding 14.3.]

14.38 Rule H 3b(3) requires a blasting
plan showing, among other
requirements, how the applicant intends
to comply with Rule VL The
resubmission is consistent with 30 CFR
780.13.

14.39 Rules H 2b and H 3b require
various maps. The resubmissions also
contains Guideline No. 6 which
identifies maps (and map scales) to be
used in permit applications. The
requirements of 30 CFR 780.14 are
included in the State program. The
requirement for map scales was
discussed in Finding 14.10.

14.40 W.S. 35-11-406(n) requires
written findings and Rule IU 3b(1][b}{iv)
allows "typical design" for surface
water and ground water hydrologic
control methods. Thus, conceptual
designs for hydrologic control measures
may be permissible, provided a written
finding of compliance is supported. The
Wyoming regulatory authority will, of
course, have to ensure that all
applications contain adequate
information to support a written
technical analysis showing that water
flow and water quality will be regularly
protected. These designs, combined with
the findings required by W.S. 35-11-
406(n), make the resubmission
consistent with Federal requirements.

14.41 Rules H 2b[1][b) and II 3b[f1][a)
require only a reasonable number of
maps. Accordingly, the concerns
expressed by Kemmerer Coal Company
and discussed in Finding 14.41 in the
March 31,1980, Federal Register notice
(45 FR 20959) have been adequately
addressed and the Secretary does not
believe that the map requirements under
Wyomings program are inconsistent
with SMCRA.

14.42 See Finding 14.31 above.
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14.43 Rules II 3b(4) and IV 3p(1)
require the operator to show the
piacticality of enhancing, and
incorporate measures to enhance, fish
and wildlife values, this requirement is
consistent with SMCRA. The district
court remanded 30 CFR780.16(a[2). See
Finding 14.31 above for effect of the
remand.

14.44 Rules 112 and 1 3, and in
particular II 3b(10), which incorporates
Rule XXIII 2, require analysis of the
probable cumulative hydrologic impacts
of all anticipated mining on the
hydrologic regime consistent with 30
CFR 780.21.

14.45 Rules II 2b(3](a), H 3b(7), and IV
3c(3).require a plan to meet standards
for handling and controlling acid-
forming and toxic materials consistent
with 30 CFR 780.18(b)(7). . .

14.46 Rules II 3b(10) and XXIII 2a(1] -
require the assessment of probable
hydrologic consequences specified in 30
CFR 780.21(c). RuleII 3a(6)(h) requires
baseline data describing seasonal
fluctuations of water quantity and
quality. The State resubmission is
consistent with the Federal
requirements for such assessinents.

14.47 Rule 12(46) defines "land use"
as specific uses or management-related
activities consistent with 30 CFR 7,01.5.

14.48 The State considers it
unnecessary to readdress the
postmining land use if it is tcibe the
same as the premining land use (Rule H
3b(12)(b)). As discussed under Finding
12.1, this is considered equivalent to the
Federal requirements.

14.49 Rules If 2b(3J(b)iii] and H-
3b(1)(bJ{iv) for permanent water
impoundments are consistent with the,
requirements of 30 CFR 780.25(a).

14.50 Rule 113b({)(h)(iv) requires the'
maps and cross sections for diversions
as specified in 30 CFR 780.29. Rule II
2b(3)(d) also obtains diversion design
information in the permit application.
The Tesubmission is consistent with the
Federal requirements.

14.51 Rule H 3a(6)(c](vi) requires
Identification of location where mining
isprohibited pursuant to.Rule XIII la(5),
and Rule XIII la(5)(cJ limits mining in
public parks and historic places listed in
the National Register of Historic Places.
The resubmission is consistent with 30
CFR 780.31.

14.52 Rules Vi la and VII lb(1)
require baseline information on all
environmental characteristics required
under 30 CFR 783.11 (except overburden
to the extent that the requirement was
remanded by the district court decision
of May 16, 1980, at 12), for areas
disturbed either by surface activities
related to an underground mine or by
subsidence, The Wyoming information

requirements for underground mines are
the same as those-for surface mines but
additionally require information on
subsidence and other environmental
characteristics sensitive or pertinent to
the effects of underground mining. This
is consistent with 30 CFA 783.11. See
discussion above under "General
Background" concerning the decision on -
Wyoming provisions based on
remanded Federal provisions. These
rules are no less stringent that Sections
507 and 508 of SMCRA.

14.53 W.S. 35-11-415(b)(xii) requires
replacement of the wat6r supply of an
owner of interest in "accordance with
State water law," in order to mesh with
State water law, The Secretary finds
this combination of administrative and
regulatory responsibilities acceptable
and consistent with the permanent
Federal regulatory program.

14.54 Rules VII lc(1), VII la, amd VII
lb require a general operations plan,
consistent with 30 CFR 784.1tRule VII
lc(1) adds mine development wastes to
the list of "facilities" to be discussed.
All other requirements are met by the
incorporation by reference of Rule II
into the underground mining rules. The
State resubmission is therefore
consistent with the Federal
requirements.

14.55 Rules VII lc(2) and VII 2b(1)
provide protection equivalent to 30 CFR
.784.14(d) against uncontrolled or
polluting gravity discharges. This has
been discussed previously in Findings
13.37 and 13.107.

14.56 The State has promulgated rules
to require that underground mine waste
be disposed of in a manner that ensures
stability. Rule VII ic(1) requires a

,narrative of mine waste disposal
methods. Rules VII la and VII lb apply
all pertinent parts of Rule U to
underground mining. Rule VII 2a(5)
applies Rules IV to underground mining.
Rule II 2b(3](b)(v) requires that
backfilling and grading plans
demonstrate the adequacy of procedures
for assuring stability. Rule IV 3c{1)(d)(iv)
requires development wastes (excess
spoil] to be disposed of in stable

"structures, which requires geotechnical
analysis. The resubmission is consistent
with the requirements of 30 CFR 784.19
for design, operation, maintenance and
reclamation of underground
development of waste piles.

14.57 Rule VII lc(3) requires a
subsidence control plan which includes
"measures to be taken in the mine to
reduce the likelihood of subsidence,
including backfilling of voids and
leaving areas in which no coal is"
removed" (VII 1c(3)(c)}. This includes
the pertinent requirements of 30 CFR
784.20(b). The remaining requirements of

36 CFR 784.20(b) are included in Rule
VII lc[3)(d),

14.58 Rules VII la(1) and VII lb
require descriptions of the land and
effects of subsidence in compliance with
the similar requirements of 30 CFR
784.20. The Wyoming program does not
limit analyses to renewable resource
lands and therefore could provide more
stringent requirements for the& lands that
may potentially be affected, if any of
these lands were not renewable
resource lands. It is likely, however, that
all lands laying over underground mine
workings are renewable resource lands
in terms of vegetation and water
supplies (see definition of renewable
resource lands in 30 CFR 701.5).

14.59 Rule II 3b(13)(b) contains an
exclusion from the requirements for
hydrologic monitoring (using wells) if
'backflilled material is placed
pneumatically. This'is consistent with
the requirements of 30 CFR 784.25(a).

14.60 Rules VII lb and II 3a(5)(a)(I)
require an air quality control plan for
underground mining operations
consistent with 30 CFR 784.26. Air
quality controls are also discussed in
Finding 13.56.

14.61 Rule VII defines the special
case of surface coal mining operations
designated "special bituminous coal
mines." This special class of mine is
subjected to the same procedural
requirements, including a written
finding, as are all other types of mines
(see Rule VIII 2a which requires the
application to contain all information
required by the Act). The resubmission
is consistent with 30 CFR 785.12 in this
regard. Performance standards for
special bituminous coal mines are_
addressed in Finding 13.R (13.125).

14.62 See Finding 14.D below.
14.63 Rule IX 2a requires approval of

the Director of OSM for any
experimental "variance" or practice
consistent with 30 CFR 785.13(d).

: 14.64 The State did not promulgate
rules to provide for an "operator
window" or variance from the rules, as
originally proposed, based on unusually
harsh conditions, since such conditions
are not a valid basis for variances. Thus,
a potential conflictbetween the State
and Federal requirements did not
materialize and the resubmisslon is
consistent with Federal requirements,

14.65 Rule IX la(2(b)(i) Implements
W.S. 35-11-601(q), which limits

-experimental practice to that number,
area or size required to determine
effectiveness, and Rule IX la(2)(b)lv),
which imposes special monitoring
requirements on experimental practices.
The, resubmission is consistent with the
Federal requirements of 30 CFR
785.13(e)(3) and'(e)(5).
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14.66 The State has addressed steep
slope mining as a "State window" and
has prohibited coal mining operations
on steep slopes. See discussions in
Findings 12.3 and 13.S (13.126).

14.67 Rule 12(86) defines "steep
slope" in a manner consistent with 30
CFR 701.5. The resubmission prohibits
placement of excess spoil on an overall
slope that exceeds 20 degrees (Rule IV
3c(l1b)(i). This was also discussed in
Finding 13.S (13.126).

14.68 Rules II 3a(6)(g)(i), M lb, V
lb(3), and X111 la(6)(b specifically
include the Department of Agriculture in
prime farmland determinations. Rule II
3a(6){g)(i) requires that negative
determinations regarding prime
farmland be conducted according to the
Soil Conservation Service regulations (7
CFR 657]. Rule M lb states that the Soil
Conservation Service is considered to
function as the Secretary of
Agriculture's representative in
accordance with the Memorandum of
Understanding between the State Soil
Conservation District and the U.S.
Department of Agriculture. Rule V lb(3)
includes the Soil Conservation Service
in "Small acreage exclusion"
determinations. Rule XM la(6)(b)
requires adequate consideration of Soil
Conservation Service recommendations
on soil reconstruction revisions. The
resubmission is consistent with 30 CFR
785.17(c) and 785.17(d)(2). This is also
discussed below in Finding 14.114.

14.69 Rule V 2b(3) exempts areas
permitted prior to August 3,1977, from
prime farmland reconstruction
standards in a manner consistent with
Section 510(d)(2) of SMCRA. This is also
mentioned in Finding 13.120.

The Wyoming program requires prime
farmland information in any case where
prime farmland soils exist (Rule II
3a(6)(g]) within the permit area. The
Wyoming program also requires
compliance with performance standards
for all prime farmland'except where (1)
there are small acreages determined to
be uneconomical to mine and (2) "where
permits were issued prior to August 3,
1977" (Rule 128). The permit includes all
operations conducted during the "entire
life of the operation," and thus the areas
exempted should include those
involving contiguous operations and
normal renewals or revisions of existing
"permits" in the Federal program.

The Secretary believes that the State
has adequately considered the current
Federal requirements and that the State
program resubmission is consistent with
the Federal requirements.

14.70 As noted in Finding 14.68
above, the State has promulgated rules
requiring consultation with the U.S. Soil
Conservation Service in matters

involving prime farmlands. Thus, the
types of soil surveys required (see 30
CFR 785.17(b)(l)) will be subject to
USDA review. Further, the State
incorporated a soils guideline (No. 1) In
its submission. This guideline requires,
as good practice, soil surveys in
accordance with the National
Cooperative Soil Survey (USDA
Handbooks 436 and 18). The
resubmission is consistent with the
requirements of 30 CFR 785.17(b)(1)
through the use of the guidelines which
are an integral part of the program.

14.71 Rule V 4a requires combined
surface and underground mines to
comply with the requirements of Rules
IV and VII. Rules IV 3c(1) (a] and (b)
require off-site storage of spoil ("excess
spoil") to be in compliance with the
State equivalents of 30 CFR 816.71-
816.74. The resubmission is consistent
with the requirements of 30 CFR
785.18(c)(7) for off-site storage of spoil.

14.72 Rule XM la(7) ensures that the
regulatory authority will make
appropriate findings regarding variances
for delays in contemporaneous
reclamation. W.S. 35-11-406(n) requires
the regulatory authority to make
findings, regarding permit approvals, in
writing. The resubmission is consistent
with the appropriate parts of 30 CFR
785.18(d).

14.73 W.S. 35-11-403(a)(ii)
empowers the regulatory authority to fix
bond amounts. The amount of bonds is
established pursuant to Rule XI 2a().
The bond amount is to be based on all
costs expedient or incidental to proper
reclamation. W.S 35-11-410(c) requires
the regulatory authority to determine the
bond amount for the first year and to
receive the bond prior to issuing a
license to mine. The State resubmission
is consistent with 30 CFR 785.18(d)(8).

14.74 W.6. 35-11-411 requires annual
reports on the status of mining and
reclamation and which should contain
reports on the status of variances. Rule
IV 2b requires the operator to report the
results of special monitoring in the
annual report. The resubmission is
consistent with 30 CFR 785.18(e).

14.75 Rule XI la(l) identifies the
two criteria that will be used to make
alluvial valley floor assessments. These
two-unconsolidated. streamlaid
material and sufficient water for
irrigating-are consistent with the
Federal requirements of 30 CFR 785.19.

14.76 Rule Ill 2b(11) requires "such
other information which the
administrator shall require to determine
the importance of the alluvial valley
floor to farming and to characterize the
essential hydrologic functions." The
State program resubmission
incorporates Guideline No. 9 ("Alluvial

Valley Floors", which also incorporates
OSM's draft Alluvial Valley Floor
Technical Guidelines dated August 25,
1978). The guidelines are to be used as
Indicators of "good faith" compliance
with Wyoming's Act. The use of
guidelines was discussed in Finding
14.22. The resubmission is consistent
with 30 CFR 785.19.

14,77 The State has modified
Guideline No. 9 (Alluvial Valley Floors)
to require "analysis of anticipated
changes to suface waters and ground
waters * ** (which) should include
consideration of the accumulation (sic)
effect' * * and also include an
estimation of the potential changes that
may occur in productivity, soil
conditions and availability of water
* * *." Wyoming intends this guidance
to provide access to, and to require,
when appropriate, the "Crop Salt
Tolerance" technique reported by Maas
and Hoffman (30 CFR 785.19(e)(3)i)).
This approach is consistent with 30 CFR
785.19(e) (ii) and (iii).

14.78 Rule I 2d was modified to
limit the use of the equation p = 3 +
0.0014 x to farms with total production
of less than 5,000 animal units (oran
equivalent measure of capacity) and to
use another criterion of 10 percent of the
farm's total agricultural production for
larger farms. In view of the district
court's remand of 30 CFR 785.19(e)(2).
(the Federal definition of "significance
on farming'), the Wyoming
resubmission provides detail not
currently in the Federal regulations. The
resubmission is more specific than the
current Federal regulations and
therefore may, on occasion, be more
stringent than the Federal requirements.
See discussion above under "General
Background" concerning remanded
Federal regulations. The rule is,
however, consistent with Section
510b)(5) of SMCRA.

14.79 Rules Ill 5a (1) and (2) require-
applications for permits to conduct
auger mining to contain appropriate
technical information on the coal
resource and to determine whether the
resources have been depleted or are
limited in thickness or extent, and
compliance with the environmental
protection performance standards of
Rule V 5, which provides the necessary
additional standards. The resubmission
is in compliance with 30 CFR 785.20. The
Federal retfnirement for findings to be in
writing (30 CFR 785.20(c)) is fulfilled by
W.S. 35-11-406(n).

14.80 W.S. 35-11-103(e)(xx) defines
surface coal mining operations to
include "leaching or other chemical or
physical processing, and the cleaning,
concentrating or other processing.
preparation' * 'or coal" Thus, all
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applications involving coal processing
and support'facilities must comply with
Rule II 3b(2) and will thus be within a
permit area since all operations
affecting lands and watermust be
within the permit area (see Rule 1 2(56)
for definition of "permit area"). The
Wyoming program ndoes not provide a
special permit information category for
coal processing facilities as in 30 CFR
785.21, but rather requires the same
inforrhation through the definition of
"surface coal mining operations." This
rule also incorporates Rule IV 3k
i-equirements (protection of the
environment) into the standards for coal
processing facilities.

14,81 See Finding 13.129 above.
14.82 Rule XVII 2d(1(a) defines

"willful violation" as proposed in the
initial State program submission. The
State has not promulgated a definition-
of "irreparable damage to the
environment,'"nor was such proposed in
the original submission. Rather, the
common meaning of the term will be -
used and this meaning is consistent with
the Federal definition in 30 CFR 786.5.

14.83 W.S. 35-11-406(j) requires that
public notice of a complete application
be given for four consecutive weeks,'
starting Within fifteen days of filing the' -
completed application. Based on
Wyoming's resubmission, Wyoming is
providing a four week notice of the filing
of a "complete application." A
"complete application" is defined in
W.S, 35-11-103(e)(xxii) to mean an
application "acceptable for further
review rather than'approvable" as in 30
CFR 770.5. W.S. 35-11-406(k) provides
30days after the last (fourth)
publication for filing of comments and is
consistent with the Federal
requirements. These provisions are
consistent with 1he Federal
requirements. See Finding 14.A (14.1) for
further discussi6n of the definition of
"complete application."

14.84 Rule XIII la(2)(b) requires the
regulatory authority to send the public -
notice required by W.S. 35-11-406j) to
Federal agencies with jurisdiction over,
or an interest in, the proposed operation
or permit areh. This rule is consistent

"with the requirements of 30 CFR
786.11(c)(1). Further, the resubmission
specifically requires consultation in the
course of scoping fish, wildlife, and
habitat studies with State and Federal
fish and wildlife agencies (Rule'H
3a(6)(e)), which will involve the U.S.
Fish and Wildlife Service (when that
agency has jurisdiction).

14.85 Rules XIII la(2)(b) and II 3a{5)
comply with 30 CFR 786.11(c)(4). The
State has also provided MOUs between
the Land Ouality Division and the Water
Quality and Air Quality Divisions of the

'Department of Environmental Quality,
the State Engineer, the Wyoming
Recreation Commission and the
Wyoming Game and Fish Department.
These MOUs further ensure
coordination. The MOUs were discussed
in Finding 6.

14.86 W.S. 35-11-406(n)(iv) ensures
that permits will not be issued in..
conflict with Section 522(e) of SMCRA
(Section 522(e) is incorporated by
reference in the Wyoming statutes). Rule
XIII la(5) reiterates this provision. Rule
XIII la(5)(a) prohibits mining in national
parks. Rule II 3a(5), as noted in Finding
14.85 above, requires consultation with
permitting and approving authoritiqs"
such as those responsible for air and,
water qulaity,.while Rule XIII la(2)(b)
requires notice to be sent to Federal
agencies. The resubmission is consistent
with SMCRA requirements for notice

•and-coordination with the National Park
Service.

14.87 W.S. 35-11-406(k) does not limit
filing of written comments on
applicationi to objections but will
accept other comments. The State does
not intend the term "file written
objections" to prohibit the filing of
written comments that may not be
objections (Vol. 3A of the resubmission,
p. 229). This interpretation satisfies the
requirements of 30 CFR 786.12 anql
786.13, and is consistent with the
Federal requirements.

14.88 W.S. 35-11-406(k) allows 30
days for filing comments (Finding 14.87),
and is thus consistent with 30 CFR
786.13(a).

14.89 Rule III if, in the Department of
Environmental Quality's Rules of
Practice and Procedure, involves
applicability of the rules to, and
maintaining a record of, informal
conferences. Rule III 3a (Rules of
Practice, and Procedure) allows the
conference to be held at the locality of
the operation or at the State capitol and
implies, at a minimum, that the
requester may ask to have the informal
conferences-held at either location. The
Federal requirements mandate holding
the conference at the mine site if so
requested (30 CFR 786.14(b)(1)). Rule III
3a is logically read to require hearings in
the locality of the mine site if requested.
The Secretary assumes that if a request
were made for the hearing to be held in
the locality, the regulafory authority
would honor the request and this portion
of the State proare is consistent with
pertinent Federal requirements.

14.90 Chapter I, Section 3, of the
Wyoming Rules of Practice and
Procedure provides that the applicant or
any interested person may obtain a
hearing.

14.91 Rule 12(100) defines "trade
secrets" consistent with both 30 CFR
786.15, which specifies confidentiality
criteria for permit applications, and 30
CFR 776.17(b) criteria for making
available information contained In coal
exploration applications.

14.92 See Finding 14.E below.
14.93 See Finding 14.F below.
14.94 Rule II 3(b)(10) requires

information supporting a determination
of probable hydrologic consequences on
the hydrologic regime, as was proposed
in the initial submission. The State
resubmission is consistent with 30 CFR
786.19(c) and 30 CFR 780.21(c).

14.95 Rule XXIII 2a(1) provides
guidance to control the effects of the
proposed operation on ground and
surface water quality and quantity, and
Rule 12(47) defines "material damage to
the hydrologic balance" to mean a "long
term or permanent adverse change to
the hdrologic regime," Thus, the
Wyoming provisions are consistent with
30 CFR 786.19(c), concerning prevention
of material damage to the hydrologic
balance outside the permit area,

14.96- W.S. 35-11-401(d) requires
submission of permanent program
permit applications within 2 months,
consistent with the Federal
requirements. Enacted W.S. 35-11-40(e)
requires the regulatory authority to
mike a determination of completeness
within sixty days. This time is generally
adequate when only a few.plans are
submitted at any time. The Secretary
need make no finding at this time as to
-whether this schedule would be
appropriate for Federal lands where an
environmental impact statement or
environmental assessment may be
required. This issues Is being considered
in the context of the rulemaking on
Wyoming's proposed permanent
program cooperative agreement. See
discussion above under "Introduction,"

14.97 Rule XIII la(4) requires that
proposed operations be consistent with
other surface coal mining and
reclamation operations proposed or
'contemplated in pending or approved
mining permits. This is consistent with
the requirements of 30 CFR 788.19(j) in
that it prohibits partitioning of a mine
tract into land ownership segments
which, while interdependent, are
separated to try to circumvent analysis
of cumulative effects.

14.98 Rule H 3b(2) requires a
description of existing structures and an
explanation of whether they meet the
requirements of Rule IV (performance
standards). There is no specific
requirement for reconstruction to moot
environmental protection performance

,standards. Rather Rule 11 3b(2) requires,
that the structures meet the
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environmental performance standards
of Rule IV, or removal of the structures,
or a plan for modifying the structures to
meet the standards. The district court
opinion that pre-existing structures
which meet performance standards shall
be exempted from reconstruction design
requirements is complied with in that
there is no requirement, in the State
program, to modify such structures,
unless they do not comply with the
standards. The resubmission is in
compliance with 30 CFR 788.21 and
701.11.

14.99 This finding is contained in the
March 31,1980, notice at 45 FR 20965.

14.100 Rule XI la(2)(b) requires
that the notice of decision concerning a
permit application be sent to
governmental officials in local
jurisdictions and to persons who filed
comments. The resubmission is
consistent with the requirements of 30
CFR 786.23(e).

14.101 W.S. 35-11-401(d) established
the time period for filing permit
applications as proposed in
Administrative Record Documents WY-
99 and WY-119. The statute is
equivalent to the Federal requirement.
The statutory requirement includes the
requirement to file within 2 months of
State program approval.

14.102 W.S. 35-11-801(a) allows
imposition of necessary conditions in
approvals of permits, and Rule XIII la(8)
implements W.S. 35-11-801(a) and
requires right of entry as described by
W.S. 35-11-109 as another condition of
the permits. In Rule XVII 1c the State
has limited the number of persons that
may accompany an inspector to "a
manageable number of members of that
group" as proposed in the original
submission. (See 30 CFR 786.27(b)(2) for
comparison where "private persons" are
permitted to accompany the inspector).
The resubmission is consistent with 30
CFR 786.27 since the appropriate permit
conditions are to be imposed and since
large groups of people are not generally
expected and. if they occur, can be
subdivided into "manageable groups."

14.103 Rule XI la(8)(d) requires, as
a permit condition, that the operator
take all possible steps to einimize
adverse impact to the environment or
public health and safety. The
resubmission is therefore consistent
with 30 CFR 786.29(a).

14.104 Rule XM la(8)(a) requires the
permittee to conduct all activities in
compliance with a plan- Rules IV
3c(2}(a) and IV 3c(2)(g) require coal
processing wastes to be disposed of in a
stable, nonpolluting manner, Rule IV

'3c(3) establishes standards for handling
of acid-forming and toxic materials; and
Rule II 3a(5)(a)(iii) requires information

on solid waste land disposal facilities.
Thus, the resubmission provides control
of solids, sludges, filter backwash, or
pollutants removed in the course of
treatment or control of emissions
equivalent to that required by 30 CFR
786.29(b).

14.105 See Finding 14.G below.
14.106 Rule 12.(57J defines "permit

transfer" as a change in ownership or
controL Therefore, the program
encompasses the requirements of 30
CFR 788.19.

14.107 W.S. 35-11-411 requires an
annual report for all operations. W.S.
35-11-411(d) requires the regulatory
authority to review the report within 60
'days. The resubmission is consistent
with the Federal requirements of 30 CFR
788.11.

14,108 W.S. 35-11-405(e) requires
that successive renewals be given only
if the operation is in compliance with
applicable laws and regulations. Since
such compliance would include
compliance with permit terms and
conditions (Rule XI la(8)) and
performance standards (W.S. 35-11-
406(n)(ii)). the resubmission is consistent
with 30 CFR 788.16(a).

14.109 Rule XIV Ia ("permit
revisions") incorporates the definition
given in Rule I 270) for "revised mining
or reclamation operations" into the term"permit revisions" used in Rule XIV.
Rule XIV 2b defines "significant
deviations" in the context of identifying
when notice and opportunity for public
hearing is required (for all types of
mining). However, Rule XIV Ba limits
permit revisions for coal mines to
incidental boundary changes to the 5-
year mining area and requires more
significant boundary changes to be
processed as new permit applications.
The resubmission is consistent with 30
CFR 78812(a).

14.110 Rule XIII lb requires "all
procedural requirements of the Act and
the regulations" for review, public
participation, and action on applications
to apply to permit renewals. Rule XI
1b(1) specifies that information
equivalent to that listed in 30 CFR
788.14(a) must be provided for permit
renewals and that applications for
renewals be made at least 120 days
prior to expiration of the permit term as
does 30 CFR 771.21(b)(2). The State's
provisions are consistent with those of
the Federal program.

14.111 Rule X1II Ib requires that all
procedural requirements of the Act
apply to permit revisions, amendments,
renewals, and transfers. This then
requires all findings to be in writing
pursuant to W.S. 35-11-406{n) and thus
the resubmission is consistent with 30
CFR 788.16(a).

14.112 Rule XIIIla(5)(d) reiterates
the prohibition of 30 CFR 786.19(d)(4)
and the requirements of W.S. 35-11-
40n)(iv) that no mining can be
approved within 100 feet of the outside
right-of-way of any public road (unless
other requirements are first hnet). The
necessary information must be in a plan
pursuant to Rules II 3a(6)(c)[vi) and M
la(5)(d. This is consistent with the
requirements of 30 CFR 780.33(a).

14.113 WV.S. 35-11-406(b)(vi) requires
an estimate of the total cost of
reclamation. Rule H 2b requires that the
information specified in the statute
(Section 406(b)] be in the application,
and Rule XM 2a(1) requires that the
bond estimate include all costs
necessary, expedient, or incidental to
proper reclamation. Thus, Wyoming
obtains estimates of the cost of
reclamation with the application. The
information obtained under the
Wyoming program is consistent with the
requirements of 30 CFR 780.18(b)(2).

14.114 With respect to 30 CFR
783.17(c) and 785.17(d)(2) (consultation
with the Secretary of Agriculture on
permits and incorporation in the permit
of any suggestions made by the
Secretary of Agriculture), the
submission does not require direct
consultation with the Secretary. Rather
the program depends on the Soil
Conservation Service (SCS) and the
local conservation districts that operate
under a Memorandum of Understanding
between the Secretary and the Governor
of the State. Thus, the Secretary is
represented by the SCS in discussions
on permits involving lands mapped as
prime farmlands using the Department
of Agriculture's cr'teria. See also
Findings 14.68 and 14.70.

14.115 W.S. 35-11-410(b)(i) requires
that an application for a license to mine
contain the name and address of the
applicant. W.S. 35-11-406(a)(i) requires
an application for a permit to contain
the name and address of the applicant
and managers, partners and executives
responsible for operations. These State
program requirements are consistent
with 30 CFR 786.11(a)(1) for a business
address. (The information is required in
the plan pursuant to Rule II 2b and the
forms used to obtain the "mailing
addresses" are contained in Exhibits
G.I.j. and G.1.k. of the program
submission.)

14.116 35-11-406j) identifies the
notice to be provided, which is
equivalent to that required by 30 CFR
786.11(a). All Federal requirements for
the notice are outlined in the Wyoming
statute. In addition, rule XI la(2)
ensures that the notice will contain
detailed location information and that
the notice is issued prior to taking action



78666 Federal Register / Vol. 45, No. 230 / Wednesday,_November 26, 1980 / Rules and Regulations

on the submission. The definition of a Air Act. The air and water monitoring capability for the regulatory authority to46complete application," since that requirements and standards apply to all ,obtain the necessary information to
precipitates the notice, is discussed in types of-"surf.ace coal mining identify potential acid problems, The

- Finding 14.A (14.1). In general, the State operations" as that terfi is defined in resubmipsion is therefore consistent
definition is adequate for initial. ' W.S. 35-11-103(e)(xx). with the'requirements of 30 CFR
notification of the public but is not A question arises as to whether air 779.14(b)(1)(v).
adequate for'identification'of an quality monitoring for in-situ operations 14.121 W.S. 35-1,1-406(a)(iv) requires
application that satisfies all State pursuant to 30 CFR 785.11 is required by an application to contain the names and
requirements for an application as Wyoming. In-situ operitions must addresses of surface and mineral
discpssed in Finding 14.A. - comply with all requirements of the owners of lands on the permit area,

14.117 Wyoming does not specify as- Wyoming statute for surface coal mining while 35-11-406(a)(v) requires the
an approval criteri6n, that proof must be operations pursuant to the statute and : names and addresses of surface owners
submitted indicating that al abandoned promulgated Rule V 3a(5). W.S. 35-11- df land contiguous to the permit area.
mine land reclamiation fees have been 428(a)(i) specifically requires The Wyoming statute does not
paid as is required by 30 CFR 786.19(h). meteorological information for in-situ specifically require similar identification
The Secretary finds this omission • operations. Thus baseline air quality . of mineral owners adjacent to the permit
unacceptable andffnakes promulgation and meteorological data would be ' areas as does 30 CFR 778.13(e).
of a State requirement a condition of required for in-situ operations, as would HoweverPart I of Guideline No. 6,
approval of this program. air quality monitoring. The Wyoming Organization of Permit Application,

14.118 Wyoming requires that any program is consistent with the Federal requires the information concerning
"surface coal mining operations" (as requirements in this regard. mineral owners adjacent to the permit
completely defined in W.S. 35-11- 14.120 Wyoming requires, through area. The Secretary finds this
103(eJ(xx)) be permitted prior to Rule II 2a(1)(fJ(iv), analysis of all acceptable.
conducting operations, through W.S. 35- mineral seams including the rocl or Following are the Secretary's findings
11-401(a). Specifically, tho 35-11- mineral type. Wyoming also reluires on all provisions of the resubmission

-401(a) states that no mining of solid analyses of the coal seam (Rule II that differ significantly from the Initial
minerals may take place unless the 3a(6)(b)(iv) and the lithological, submission and subsequent documents
mining is incidental to government characteristics of each coal seam (in described"3n Part C above which formed
highway construction (see W.S. 35-11- addition to the chemical properties of the basis of his initial decision
401(el(it) for highway construction each stiatum within the overburden), published in the March 31, 1080, noticeexempios) or duighway co tinc' Acid-forming and toxic materials must (45 FR 20930 et seq.). Also included are
exemptions) conducted in compliance be identified in order to comply with the findings that have undergone morewith Wyoming's statutes. W.S. 35-11-

0 burial or treating requirements of Rule detailed analysis by the Department:401(d) requires all surface coal mining IV 3c(3), and Rule IV 3c(3)(b) requires 14.A' Finding 14.1 the Secretaryoperators to apply for permits as does cove"ringo cases.TeWoig dcuestefct that Wyoming h~ad
SMCAA. Wyoming hasn~o exemptions covrig- of coal seams. The Wyoming discusses the factta' ymn a
from the requirements of permits for program also contains a guideline for prepdred a definition of "complete
mn as requressedn 30 perts 70 . soils and overburden information which application" in W.S. 35-11-103(e)(xxll).mining as expressed in 30 CFR 700.11. specifies information requirements for.a That definition has now been enacted, It

Teo ming-1-0a stat oalies, b y e complete plan. specifies that a complete application
of 35-11-401(a), to coal mined from any The State program does not contain "contains all the essential and
location and thus would include coal specific requirements for sulfide mineral necessary elements and is acceptable
mined from a coal waste pile (Rule I analyses of the coal as does 30 CFR 77 for further review for substance and
2(94)). Since Wyoming Has no authority 9.14(b)(1)(v). The Secretary found the compliance'* "' *." In comparison to 30
over coal mining on Indian lands, the, lack of pecific requirements for pyrite CFR 770.5, which defines a "completeState program cannot apply to Indiai and marcasite analyses in the Montana application" as one containing "alllands even though the program has no program to be acceptable based on the information required under the Act
counterpart to 30 CFR 700.11(f. low sulfur content of coals in the region. * * * and the regulatory program," the
Accordingly, the Wyoming programis " (See 45 FR 21564.) This general lack of statutory definition for the Wyoming
consistent with 30 CFR 700.11. acid-forming conditions in most of the • program is not as stringent as the

14.119 Wyoming requires the western coal resource areas, in-cluding Federal definition. The State
information regarding air and water Wyoming (Administrative Record No. resubmission also specifies (W.S. 35-11-
pollution control facilities specified in 30 WY-230, pp. 2-5 and 2-6), 406(e)) that a period of 60 days will be
CFR 780.11(b)(6) to be submitted with a complemented by the authority of the used-to make a first determination of
permit application through Rule H 3b(2) regulatory authority to require sulfide "completeness," as defined in W.S. 35-
(requiring location and plans for all analysis when necessary, make the 11-103(e)(xxi). Then a second
control facilities to be used), Rule II alternative acceptable. determination of completeness is
3b(1)[b)(i) (requiring water treatment The State of Wyoming does require scheduled to comply with W.S, 35-11-
and monitoring facilities), and the MOU analyses'of plant growth materials to 406(n)(1). For this second determination,
between Divisions within the determine acidity, and requires the State has indicated that "complete
Department of Environmental Quality adequate hydrologic measurements to application" will mean "that the
(see Section 4 of MOU requiring enable -acareful and thorough analysis application contains all information
descriptions and other information on of the potential effect of mining and required by the Act and Land Quality
locationis and duration of proposed - reclamation on the hydrologic system Division regulations." The Secretary
operations necessary for evaluations).' through the rules cited above. Since the finds this language to be consistent with
For example, the Air Quality Division -Wyoming coal resource areas -are the Federal permanent program
must review all information necessary., similar to the coal resources of requirements.
to find compliance with the standards Montana, that is, the sulfur content of However, the resubmisslon did not
listed in Section 6 of the MOU, in. . .the coal is quite low, the Secretary finds provide clear evidence that a definition

'addition to the requirements of the Clear that Wyoming has provided adequate of "complete application" for the



Federal Register / Vol. 45, No. 230 / Wednesday, November 26 1980 / Rules and Regulations 78667 .

purpose of W.S. 35-11-406(n)(i) and
complying with 30 CFR 770.5 was
promulgated. By letter dated August 5,
1980 (Administrative Record No. WY-
220], Wyoming indicated its intent to
promulgate a definition of "complete
application" for purposes of W.S. 35-11-
406(n)(i). Therefore, the Secretary
cannot approve these provisions of the
Wyoming program as resubmitted until
that rule is fully promulgated.
Promulgation of this rule is being made a
condition of approval of this program.

14.B In Finding 14.8, the Secretary
disagreed with a commenter's
suggestion that the permit application
requirements only become operational
upon "full" approval of the Wyoming
program by the Secretary. The Secretary
did determine that the operator "should
not be required to review and submit
applications until it is clear once and for
all that the State has a fully approved
program." Although the State has not
adopted the commentor's suggestion,
W.S. 35-11-401(d) requires "final
approval" by the Secretary prior to the
requirement for new applications. By
letter dated August 5, 1980
(Administrative Record No. WY-220),
Wyoming stated that " * * any
approval, conditional or otherwise,
would be the final, appealable decision
by the Secretary." The State goes on to
say that a " * * final decision * * *
makes the new law on submitting permit
applications effective." Therefore, the
two month period for filing new permit
applications should begin upon the date
the conditional approval of the
Wyoming program is effective (i.e., the
date this notice is published in the
Federal Register].

14.C As discussed in Finding 14.22,
the State has promulgated a series of
rules and enacted W.S. 35-11-406(a)(xv)
to require environmental information for
the permit area and for other areas that
may be affected by operations or which
are important in making assessments of
the effect of proposed operations.
Examples of these rules are Rule II
3a(6)(e) (fish and wildlife in those areas
identified by the regulatory authority),
Rule II 3a(6J(g)(l) (surface water for the
permit and adjacent areas), Rule II
3a(6)(k) (hydrology and geology in the
adjacent and general area), and Rule H
3a(6)(1) (alluvial valley floors-in the
permit or adjacent areas). The
requirements of 30 CFR Parts 779 and
780, particularly for hydrologic data
adequate to assess compliance with the
performance standards of SMCRA, are
met by the State's permanent program
resubmission.

The State program is further
strengthened by the incorporation of

seven guidelines in the program
resubmission. These guidelines are
intended to specify, for most cases, the
types of information and the
performance required in support of a
good-faith effort on the part of an
operator. While departures from the
guidelines are allowed, the Wyoming
resubmission states that "[diepartures
from the guideline requirements are
authorized where the agency could
support a similar objective from
regulatory requirements."

W.S-. 35-11-406(a)(xv) requires
applications to contain "such other
information as the administrator deems
necessary or as good faith compliance
with the provisions of this act require."
It is therefore pertinent that the
Wyoming resubmission states (p. 183, in
the analysis of findings) "the application
is not complete if it does not contain the
information required by good faith
compliance with the act." The guidelines
represent the State regulatory
authority's position on what information
should be included in an application for
good faith compliance with that Act.
Thus, "good reasons for a departure
must exist or the Department's decision
will be subject to challenge on judicial
review as arbitrary, capricious, an abuse
of discretion, or otherwise not in
accordance with law."

Once the guideline information is
required by the regulatory authority in
the course of reviewing and correcting
permit applications, the requirements
become part of the approved plan and
are further enforceable as part of the
plan through W.S. 35-11-415(b)(ii),
which requires every operator to
conduct activities in compliance with
the approved plan. The resubmission
states that any private person may
object to the lack of use of guidelines
requirements on the basis that (1) the
regulatory authority acted on an
incomplete application, or (2) the
proposed reclamation cannot be
achieved without use of the guideline
requirements. Thus the State intends to
use the guidelines to specify the
contents of the applications.

By letter dated August 5,1980
(Administrative Record No. WY-220),
Wyoming submitted a statement dated
August 4.1980, of the Attorney General's
position on the enforceability of
guidelines. While the State has
explained its intent in using the
guidelines, the program still does not
contain adequate assurance that the
guidelines would be enforceable if an
operator or other person sought to
attack them. Therefore, the Secretary
finds that the State should amend the
Land Quality Division's regulations to

incorporate a rule based on the Attorney
General's statement, and makes
promulgation of the regulation a
condition of approval of this program.

141 In Finding 14.62 the Secretary
found that Rule X la of the State
submission inappropriately extended
the experimental practice concept to
agricultural land. in contrast to the
Federal requirement. Rule IX la(2(a)
has been promulgated to make Rule IX
(variances for surface coal mining
operations) applicable only to "a State
standard that is more stringent than the
corresponding Federal regulation" or
"when the proposal promotes
experimental practice" or "allowing a
postmining land use in an experimental
basis" (IX la(2[b)).

Section 711 of SMCRA and 30 CFR
785.13(e)(2](ii) specify that the only land
uses appropriate for experimental
practices are "industrial, commercial.
residential, or public use (excluding
recreational facilities)." Agricultural use
is not included in either SMCRA or the
Federal regulations. It would appear that
the congressional exclusion was
purposeful. The Wyoming program
resubmission does not limit the land use
in Rule IX la(2){b) as do SMCRA and 30
CFR 785.13(e)(2)(ii). However, the
appropriate limitation is reflected in
W.S. 35-11-601(q). Therefore, variances
are limited to land uses identical to the
Federal limits.

The Secretary finds Rule IX la(2)(b) to
be inconsistent with W.S. 35-11-601(q).
Application of the land use criteria of
Rule IX la(2)(b) is approved only as it is
stated in W.S. 35-11-601(q). The
implication that Rule IX la(2)(b)
emcompasses agricultural uses is being
preempted and superseded as
inconsistent with Federal law under the
authority of Section 504(g) of SMCRA. In
any event, the Director could not
approve any practice for an agricultural
use, so none would occur.

14SEIn Finding 14.92 the Secretary
found that the lack of a State
counterpart to 30 CFR 786.17(c](2)
(evidence of a good faith effort to
comply) did not appear to reduce the
degree of environmental protection or
opportunity for public participation, but
kept the record open for any additional
information. Wyoming provided
additional analysis in its resubmission.

Wyoming stated (p. 234 of
resubmission) that W.S. 35-11-
406(n)(vil) requires that no permit be
approved unless "any violation has been
or is in the process of being corrected to
the satisfaction of the authority,
department, or agency which has
jurisdiction over the violation." This is
the language of 30 CFR 786.17(c)(1).
Wyoming does not request, in the rules,
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a showing of good faith appeals as does
30 CFR 786.17(c)(2). Thus, the Secretary
agrees with Wyoming that the • '
resubmission contains reqmurements
which could be consideted more
stringent in this case than the Federal
regulations,-since a showing of good
faith is subjected to review by the
regulatory authority and cannot stand
alone.

14.FRule I 3b(4)]b)(i) requires a plan
for minimizing adverse impacts by
protecting or enhancing "threatened or
endangered species * * * under the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531, et seq.] and
their critical habitat." Rule 11
3b(12](b)(iii)fH) requires a complete
application to contain "approial of
measures to prevent or mitigate adverse
effects on wildlife orfish * * 'from
appropriate State and Federal fish and
wildlife management agencies." W.S.
35-11-406(n)(il requires that the
regulatory authority deny approval of a
permit if the application is not complete.
Therefore, if an application dos not
contain a plan to minimize adverse
impacts, including a plan to protect or
enhance threatened or endangered
species and their critical habitats (Rule,
II 3b(4](b](i)], the permit cannot be
issued. This was discussed inFlmding
14.93 and also in Finding 14.5.

The Federal regulations require the
regulatory authority to find that the
proposed activities "would not affect the
continued existence of endangered or
threatened species or result in the
destruction or adverse modification of
their habitat as determined under the
Endangered Species Act ofE1973 (16
U.S.C. 1531 et se4.]" (see 30 CFR
786.19(o)) prior to issuing a permiL .
Again, W.S. 35-11-406(n)(i] requires the
'egulatory authority to deny approval if
the plan is not complete. A complete -
plan must be judged against all
applicable elements of Rule II, including
the plan for protecting or enhancing
threatened or endangered species ad
their critical habitat.

Since Rule II 3b(4) requires a plan
which includes minimizing adverse
impacts, it appears to be less stringent
than.the Federal requirement, which is
directed more to prohibition than
minimization. By letter dated August 5,
1980 (Administrative Record No. WY-
220), Wyoming stated that the
provisions of W.S. 35-11-406(n)(i) and
Rule II 3b(4) "* * * are the equivalent-
of the finding in 30 CFR 786.19(o)." The
Secretary finds that the Wyoming
provisions are as stringent as the
requirement in 30 CFR 786.19(o). This
finding is based on Wyoming's
statement that the State's counterpart

provisions are "equivalent." which the
Secretary interprets to mean that the
State will not-issue any permits for
mining operations that would affectthe,
continued existence of endangered. or
threatened species or result in the -
destruction or adverse modification of
their critical habitat, and the State will.

- make an appropriate written finding for
each permit application.
I 14.G In Finding 14.105 the Secretary

found that the State should provide
evidence that temporary relief from
decisions on permit applications is.
provided in the State program. The State
program resubmission has done so. It
contains Rule II 3B (Rules of Practice
and Procedures), which provides for the
Environmental Quality Council to grant
temporary relief identical to 30 CFR
787.11(b)(2], and is thus consistent with

'the Federal requirements.
14.HThe Wyoming regulations appear

to'contain several inconsistencies
concerning timing of review of permit
renewals. Under Rule XIII lb, Wyoming
requires 120 days to file a permit
renewal application. This deadline could

-be difficult to meet due to the other
requirements found in W.S. 35-41-406(fJ
and Rule X=I Ia. Rule XIII Ia requires
the placement of an advertisement in'a
newspaper once a weekfor four
consecutive weeks (22 days)
commencing within I5 days after filing
of an-application. W.S. 35-11-406k]
requires that the filing of a request for
an informal conference be no later than
30 days after the lastpublication of a
-newspaper advertisement, and that
information on the date, time and
location of the hearing be advertised
two weeks prior to the hearing. W.S. 35-
11-406(p) rdquires action within 60 days
frofi the close of the hearing. This could
add up to over 127 days, which is a
longerperiod than specified by
Wyoming. The Secretary assumes that
Wyoming plans to reduce the 60-day
period allowed for a decision after an
informal conference is held in order to
meet the specified time period allowed
for a decision, rather than limit the
public participation opportunities underW.S. 35-11-406(g), 35-1406(j), 35-11-
406(k), and Rule XIII la(2). Therefore,

the Wyoming provisions are acceptable.

Finding 15
The Secretary finds that the Land

Quality Division has the authorify to
regulate coal exploration consistent
with 30 CFR Parts 776 and 815 (coal
exploration) and to prohibit coal
exploration that does not comply with
30 CFR Parts 77& and 815, and the
Wyoming program includes provisions
adequate to do so. This finding is made
under 30 CFR 73=15(b)[3).

The Wyoming program incorporates
provisions corresponding to Section 512
of SMCRA and 30 CFR Parts 776 and 815
(as related to coal exploration) In
Wyoming! Statute 35-11-402. and
Wyoming rules Chapters X. XI and IV.
Part G.1 of the first volume of the
progam as resubmitted includes a
discussion of the system for exploration
liceise review and approval.

A discussion of significant issues
raised in the review of Wyoming's coal
exploration provisions follows.

In the March 31, 1980, notice (45 FR
20930 et seq.), the Secretary tentatively
found certain provisions in Finding 15
acceptable, subject to, promulgation of
rules, enactment of statutes, and review
and comment by government agencies
and the public. The Secretary has
reviewed those provisions In the
Wyoming program resubmission. The
Secretary finds that the language
previously considered has been
promulgated or enacted, has considered
government agency and public
comments. and approves the provisions
of the Wyomhigprogram discussed In
the following findings which bear the
same numbers as the tentative findings
on the-same subject in the March 31,
1980 notice:

15.1 Rule XI 5k provides for
minimizing disturbance to the prevailing
hydrologic balance and sediment control
in coal exploration activities consistent
with 30 CFR8 .150).

15.2 Rules Xl 5 d andne are
consistent with 30 CFR 815.15 (1), () and
(I) concerning revegetation and facility
removal Rule X lb(5) requires coal
exploration operations of 250 tons or
less to comply with Rule X 5 when
there will be substantial disturbance of
the land surface. Rule X 5 contains the
necessary cross-references to other
vegetation and sediment control
requirements.

15.3 Rule Xilb(5) does not contain
map requirements in coal exploration of
250 tons or less. This is consistent with
the district coutt ruling against requiring
a map or evidence of right of entry
(Opinion of May 16, 1980, at 54).
However, Rule XI 2b(1) for coal
exploration hole drilling requires areas
to be explored to be shown generally on
a 1:24000 map. The exploration drilling
rule does not distinguish between
operations removing more or ldss than
250 tons.

15.4 Rule X 3a requires notices for
exploration removing more than 250
tons to be posted in the district office, of
the regulatory authority, ard thus is
consistent with 30 CFR 778.12(b).

15.5 Rules 12(100) and XI 3 are
consistent with 30 CFR 776.17(b)
concerning confidential information in
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that "trade secret" pertains only to
certain coal properties or characteristics
and privileged communications or
financial information relating to
competitive rights.

15.6 Rules XI 5m and XI 5k are
consistent with 30 CFR 815.15(cJ(3)(ii),
(f) and 0) concerning facility removal
and protection of the hydrologic
balance.

15.7 No revision to the State program
was required. See Finding 14.3.

15.8 Rule XI 4a(2) provides
protection to historic, archeological, or
cultural resources consistent with 30
CFR 776.13(b)(3). The rule does not
distinguish between "listed sites" and
sites "eligible for listing" and thus is not
affected by changes made by OSM to
delete "eligible for" pursuant to the
district court decision (Opinion of
February 26, 1980, at 23).

15.10 Rule XI 5 provides for
compliance with environmental
performance standards consistent with
30 CFR Part 815, which requires
application of the performance
standards to coal exploration which
substantially disturbs the land surface.
The requirements of 30 CFR 776.11(b)(6)
for a description of environmental
protection activities for operations
which do not remove more than 250 tons
are contained in Rule XI lb(5).

Following are the Secretary's findings
concerning all provisions of the
resubmission that differ from the initial
submission and subsequent docunments
described in Part C above, which formed
the basis of his initial decision
published in the March 31,1980, notice
(45 FR 20930 et seq.):
15.A In Finding 15.9. the Secretary

suggested that the definition of coal
exploration should be revised to be as
inclusive as the Federal definition in 30
CFR 701.5. Wyoming promulgated a new
definition in Rule 1 2(9) which is
consistent with the Federal definition
since it includes mapping, geophysical
data, and environmental data collection.

15.B Wyoming has promulgated
rules to provide less stringent standards
for "developmental drilling" operations
than for exploration activities. This new
element of the program is discussed in
Exhibit G.6 of the program submission
("State windows"), but is not proposed
as a "State window" according to the
discussion. Instead, it is proposed as
being no less stringent than the
applicable provisions of SMCRA. Rule I
2(18] defines "developmental drilling" as
drilling into the lowest coal seam within
500 feet of an active mine pit. Rule 12(9)
exludes developmental drilling from the
definition of coal exploration (as well as
exploration drilling specifically
approved under a permit). Rule I 3b(8)

excludes development drilling holes that
will be mined through (within one year)
from the description of procedures to
seal or manage, and rather requires
compliance with W.S. 35-11-404 (the
rule is mistyped to read 35-11-407). W.S.
35-11-404 requires plugging of artesian
flow, sealing with a column of mud if
ground water is encountered, capping
and backfilling. Rule IV 3n also cites
W.S. 35-11-404 for developmental drill
holes to be mined through within one
year. This rule also requires temporary
sealing and use of protective devices, at
a minimum, for developmental drill
holes.

Developmental drilling comes after
exploration and before mining (if
mineable coal is found). The bases for
the request to allow such drilling under
coal standards was that such activity
occurs within a developing mine and
that notice requirements are not of value
and, since the holes will usually be
mined through within one year, there is
no justification for applying the general
abandonment standards. If the drilling
exceeds depths equivalent to the
deepest coal seam to be mined or
extends past 500 feet from the active pit,
or is not mined through within one year,
or is not included as analyzed in the
approved plan, the drilling must be
treated as exploratory. Developmental
drilling must be described and analyzed
to an adequate degree regarding general
location, spacing, drilling methods,
pollution control methods, data
expected to be obtained, and must
include measures to comply with W.S.
35-11-404.

The Secretary finds that the concept
of developmental drilling requiring less
onerous standards is valid, provided the
depth, distance, time and plugging
(safety and hydrology) constraints are
maintained. Thus, the provisions
equivalent to portions of 30 CFR 701.5,
780.18(b)(8) and 816.13-810.15 are
acceptable.
Finding 16

The Secretary finds that the Land
Quality Division has the authority under
Wyoming laws and the Wyoming
program includes provisions to require
that persons extracting coal incidental
to government-financed construction
maintain information on site consistent
with 30 CFR Part 707. This finding is
made under 30 CFR 732.15(b)(4).

Provisions corresponding to 30 CFR
Part 707 (exemptions for coal extraction
incidental to government-financed
highway and other construction) are
found in Wyoming statute W.S. 35-11-
401 and Wyoming regulation Chapter L

Wyoming has promulgated Rule I
3b(3) to require that information be kept

on-site as in 30 CFR 707.12. The
regulatory authority can demand proof
of the exemption and close the
operation if the proof is not supplied.

Finding 17
The Secretary finds that the Land

Quality Division has the authority and
the Wyoming program includes
provisions to enter, inspect, and monitor
all coal exploration and surface coal
mining and reclamation operations on
non-Indian and non-Federal land within
Wyoming consistent with the
requirements of Section 517 of SMCRA
(inspection and monitoring) and 30 CFR
Chapter VII, Subchapter L (inspection
and enforcement). This finding is made
pursuant to 30 CFR 732.15(b)(5).

Provisions corresponding to Section
517 of SMCRA and Subchapter L of 30
CFR Chapter VII for inspection and
monitoring of operations are found in
Wyoming regulations Chapters IV and
XVI. Volume I. Part G.4, of the program
resubmission contains a description of
the inspection program to be carried out
by the Land Quality Division.

Discussion of significant issues raised
in the review of the Wyoming provisions
for inspection and monitoring follows:

In the March 31,1980. notice (45 FR?
20930 et seq.). the Secretary tentatively
found certain provisions in Finding 17
acceptable, subject to promulgation of
rules, enactment of statutes, and review
and comment by government agencies
and the public. The Secretary has
reviewed those provisions in the

'Wyoming program resubmission. The
Secretary finds that thelanguage
previously considered has been
promulgated or enacted, has considered
government agency and public
comments, and approves the provisions
of the Wyoming program discussed in
the following tentative findings in the
March 31.1980, notice: Findings 17.1,
17.3,17.5,17.6, 17.8, 17.9, and 17.10.

Following is the Secretary's findings
on all provisions of the resubmission
that differ from the initial sibmission
and subsequent documents described in
Part C above which formed the basis of
his initial decision published in the
March 31. 1980 notice (45 FR 20930 et
seq.):

17A In Finding 17.7 the Secretary
requested assurance by Wyoming that
Inspections will be made on an irregular
basis, including operations which are
open on nights, weekends or holidays.
The State has provided this assurance in
Its comment in the side-by-side to this
finding, and the Secretary finds it
acceptable.

17.B In Finding 17.4. the Secretary
requested that Wyoming provide an
explanation that inspectors will conduct
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field enforcement for all violations
observed. In a letter dated August 5,
1980 (Administrative Record No. WY-
220), the State-indicates thatit will
conduct field enforcement for all
violations observed. The Secretary finds
that inspectors will take. all required
actions based upon this discussion.

Finding 18
The Secretary finds that the Land.

Quality Division has the authority under
Wyoming laws and the Wyoming
program includes provisions to
implement, administer, and enforce a
system of performance bonds and
liability insurance, or other equivalent
guarantees consistent with 30 CFR
Chapter VII, Subchapter J (performance
bonds), subject to the discussion in ,
Finding 18.A below. This finding is made'
under 30 CFR 732.15(b)(6]).

Provisions corresponding to Sections
509 and 519 of SMCRA (performance
bonds and insurance] and to Subchapter
J of 30 CFR Chapter VII are incorporated
in Wyoming statute 35-11-406, 410, 411,.
417,418,421 and 424 and Wyoming rules.
Chapters XII, XIII, and XV. Volume 1.
Part G.3, of the program submission
contains a narrative describing the
reclamation performance bond and
liability insurance requirements for the
State.

Discussion of significant issues raised
in the review of Wyoming's bonding and
insurance provisions follows.

In the March 31,1980, notice (45 FR
20930 et seq.), the Secretary tentatively
found certain provisions in Finding 18
acceptable, subject to promulgation of
rules, eriactment of statutes, andreview
and comment by goveirmenlt agencies
and the public. The Secretary has
reviewed those provisions in the
Wyoming program resubmission. The
Secretary finds that thelanguage
previously considered has been
promulgated or enacted, has considered
government agency and public
comments, and approves the provisions
of the Wyomiig program discussed in
the following tentative findings in the
March 31, 1980, notice:

18.3 Rule IV 3d(6) covers the
requirements of 30 CFR 805.13 regarding
the period of bond liability. The period
of liability is to be initiated at the -
completion of seeding, fertilizing,
irrigation, or other work to ensure
revegetation. The State program is
consistent with the Federa l
requirements for the period of liability.

18.8 Rule XVI 4a requires
inspections and evaluations of mining.-
and reclamation work'within 60 days of
receipt of notification, "conditions
permitting." This ensures that
inspections will be conducted when

conditions allow the proper information
to begathered;This is consistent with
the Federal requirements of 30 CFR
807.11(d), especially inview of the short
growing season in Wyoming..

181. UnderRule XVI.6a, the bond is
released in three phases as provided for
by 30 CFR 807.12(b). Somewhat less
bond thanthe Federal amount is
released at each phase under the
Wyoming program. The full bond is not
released until the 10 year liability period
has expired and the revegetation and
other commitments' are met.

Following is the Secretary's findings
on all provisions of the resubmission
that differ from the initial submission
and subsequent documenth described in
Part C above which formed the basis of
his initial decision published in the
March 31, 1980, notice (45 FR 20930 et
seq.)"

18-A In Findings18.1,18.5,18.6 and
18.7 the Secretary found the Wyoming
self-bonding provisions as initially ,
proposed probably inconsistent with 30
CFR 806.11 and requested clarification
in the resubmission. Of the differences
noted in the initial finding, some
remained and sbme were removed in. the
resubmission. As adjusted, the Secretary
approves the Wyoming self-bonding
submission under Section 509(c) of
SMCRA as an alternative to the Federal
system."

The first difference noted in the initial
finding is that the Wyoming regulations
do not require the operator to grant the
right immediately to attach, without
foreclosurt, any property given as '
-collateral. The Wyoming provisions still
do not authorize such attachment.

.However. the Wyoming Land Quality
regulations.in.RuIeXlI 2(a)(11) do
provide full authority for the regulatory.
authority to protect its interest in any
collateral.

The second difference noted in the
initial finding was that under the
Wyoming-self-bonding provisions the.
administrator is given discretion to
require proof of a mortgagor's
possession and title to real property,

- whereas no such discretion exists in the
Federal regulations. This difference still
exists. However, the Wyoming
regulations provide full. authority for the
regulatory authority to ascertain the
value of any collateral, which would
include ascertaining title 'and
possession.

The third difference noted in the
initial findingwas that, as initially
submitted, the Wyoming self-bonding
]-rovisions did not specify a ten year

, history of business operation as a
requirement Wyoming has changed its
regulations to make its self-bonding
provisions consistent with the ten year

requirement of the Federal provisions.
See Wyoming Land Quality Rule X11
2(a)(8).

The initial finding also noted that the
Wyoming program did not expressly
require the operator to submit a
statement listing anynotices issued by
the Securities and Exchange
Commission, or a listing of proceedings
alleging failure to comply with any
public disclosure or reporting
requirements under the Federation
securities laws. Wyoming adjusted its
self-bonding provisions to make them
consistent with this Federal provision.
See Rule XII 2(a)(10).

The Federal self-bonding provisions at
present impose four basic requirements:
(1) indemnity by the operator and
agency within the State for service of
process, (2) a financial statement
showing a ten yearhistory of operation
and financial solvency,(3) net worth of
at least six, times the amount of all self-
bonds and (41 100 percent collateral. The
Wyoming self-bonding provisions
require (1) and (2) above and either (3)
or (4). See Wyoming Land Quality Rules
XII and XIII 2a(3).

The Secretary finds that the Wyoming
provisions meet the requirements of
Section 509(c) of SMCRA and 30 CFR
806.11(c), which provide that the
Secretary may approve as part of a
State program an alternative bonding
system if it will achieve the objectives
and purposes of the bonding provisions
of the Act, Such alternatives must
prpvide (1) that should the operator fall
to complete reclamation there will be
sufficient resources for the regulatory
authority to complete the reclamation,
and (2) a substantial economic incentive
for the permittee to comply with all
reclamation provisions

-As noted in the State program
submission and this notice, the
Wyoming coal mining industry isin all
but one or two cases, made up of very
large mines owned and operated by the
largest coal mining and energy
companies in the country. Their history
of operation and solvency and their
assets are clearly sufficient to meet the
tests of the statute and regulations. Even
the one or two smaller operations are
large by national standards. The
substantial requirements of the
Wyoming self-bonding provision,
coupled with the unusual profile of the
Wyoming coal mining industry, makes
this alternative approvable in Wyoming.

OSM is currently studying its own
self-bonding regulations and the
economic and regulatory issues of self-
bonding. When the study is. completed.
OSM expects to initiate a rulemaking to
adjust its current self-bonding
regulations. After doing so and after
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close study with Wyoming of the
implemenation of this altemative. OSM
and tie Sftate will review Wyoming's
alternative system hem approved.

18.B The Secretary found, in Finding
18.2, that the language Wyoming
propsed in Rule MR 2a(1) apparently
would he consistent with the
requirements of 30 CFR 80.11
conceraing the bond amount for land
which may reasonably be affected prior
to filing a renewal band. Wyoming
promulgated language in Rule XI 2a(1)
that was diferent from that on which
the Secretary made the tentative finding.
The promulgated language, however, is
consistent with the Federal
requirements.

18.C The Secretary made several
tentative findings in Finding 1&4. W.S.
35-11-417(c) provides for a minimum
bond amount of $10,000 consistent with
30 CFR W052 Rule IV 3d(S) provides for
a minimum 10-year revegetation bond
period consistent with 30 CFR
81&116(b)1). Rule XVI 2b provides
procedures to request bond release
consistent with 30 CFR 807.11. In
promulgating Rule XVI 3a, Wyoming
promulgated langua&e different from the
January 9, 98, draft regulations on
which the Secretary based his tentative
finding. Rule XVI 3a, as promulgated.
deletes all provisions for informal
conferences on bond releases. This
deletion does not make Rule XVI 3a
inconsistent with the Federal
requirements since 30 CFR 807.11(e)
does not require that informal
conferences on bond releases be
included in the program.

18.D In Finding 18.9, the Secretary
asked Wyoming to provide for citizen
access to the mine site for informal
conferences on proposed bond releases.
These informal conferences are
described in 30 CFR 807.11(e) and, as
therein described, were remanded by
the district court to incorporate, in their
entirety, the informal conference
procedures of Section 513(b) of SMCRA
(Opinion of February 26,1980. at 41-42).
As discussed in Finding 18.C above,
Wyoming has deleted requirements for
an infinmal conference on proposed
bond releases from Rule XVI 2b(8).
Since 30 CFR 807.11(e) and Section
519(g) give discretionary authority to
grant informal conferences, this is in
accordance with SMCRA and consistent
witi ldi Federal regulations.

Rule XVI Zb(81 permits requests for
hearings on hond deposit releases.
Wyoming states in the resubmission that
informational proceedings pursuant to
Rule IN 3a of the Department of
Enviivmania Que/tya Rubes of
Practice and Procedure can be held and.
if hed, t thO regulatory authority will

grant mine site access in accordance
with the court's directive to include auch
provisions if informal hearings are held.
The only difference between the initial
submission and the promulgated
language is deletion of the reference to
informal conferences.

M&E Rule XVI Ca(3) specifies that,
where the approved postmining land use
is industrial development or residential
release of the bond or deposit can be
made when the operator has
successfully completed all surface coal
mining and reclamation operations in
accordance with the operator's
responsibilities under the approved
plan. This requirement is designed as
Wyoming's counterpart to 30 CFR
807.12d) w.hich, in part requires the
regulatory authority to retain sufficient
bond to comlate any additional work
which would be required to achieve
compliance with the general standards
for revegstation "in the event the
permittee fails to implement the
approved istmining land use plan
within the two years required by [30
CFR] 818.116bX3){ii)" (the cited section
requires a ground cover of living plants
not lauw than that required to control
erosion).

While 30 CFR M16.(b) has been
remanded by the district court (Opinion
of February 26,1980, at 55-6), it was
remanded because of the requirement
for this extended bond liability period to
start when the ground cover equals the
approved standard rather than starting
immediately after the last year of
augmented seeding, fertilizing, irrigation
or other work and thus 816.116(b)(3)(ii)
should not be affected. Wyoming's
modified Rule IV 3d[6) is consistent with
section 515[b}{20) of SMCRA.
Wyoming's requirements would mean
that the provisions of Rule IV 3d(51, to
stabilize industrial development or
residential land or, if development is
delayed for more than two years,
revegetation in accordance with Rule IL
would have to be implemented
immediately after the last year of
augmented seeding fertilizing, irrigation
or other work. Thus, the State
resubmission is consistent with the
present Federal program requirements.

18.F In Finding 1812, the Secretary
found the proposed bond forfeiture
provisions to appear adequate.
Wyoming enacted the'statutory
provisions which the Secretary
tentatively found adequate in Finding
18.12. The statute citations are different
from those in Finding 1.12. The
Secretary however, finds that W.S. 35-
11-4Olt{eXvi), W.S. 35-11-40(m)(lx,
and WS. 35-11-421(a4 as enacted, am

consistent with 30 CFR 806.11. regarding
bond forfeiture.

18.G In Finding 15.14 the Secretary
requested assurance that funds forfeited
will be available for reclamation. This
assurance is provied in the "Side-by-
Side with the Secretary's Findings"
(Volume 3A. p. 293) of the resubmission.

There it is stated that all monies are
delivered to an interest-bearing trust
and agency account and are used solely
for reclamation purposes, since these
are "earmarked" accounts. The
Wyoming statutory provisions cited in
Finding 18.14 were enacted and are
consistent with 30 CFR 808.14.
Finding 19

The Secretary finds that the Land
Quality Division has the authority and
the Wyoming program provides for civil
and criminal sanctions for violations of
Wyoming law, regulations and criminal
penalties consistent with Section 51& of
SMCRA (penalties) including the same
or similar procedural requirements. This
finding is made pursuant to 30 CFR
732.15(b)(7).

Provisions corresponding ta Section
518 of SMCRA and to 30 CER Part 845
are incorporated in W.S. 9---505 and
35-11-901 and Wyoming Rule XVIL Part
G.5 of Volume I of the Wyoming
program submission contains
descriptions of the methods and
procedures by which the State vill
enforce the administrative civil and
criminal sanctions of State laws and
regulations.

Discussion of significant issues raised
in the review of Wyoming's pro-islons
for civil and criminal sanctions follows.

In the March 31, 1980, notice (45 FR
2030 etseq.), the Secretary ten!atively
found certain provis.ons in Finding 19
acceptable subject to pronr.igation of
rules, enactment of statutes, and review
and comment by government agencies
and the public. The Secretary has
reviewed those provisions in the
Wyoming program resubmission. The
Secretary finds that the language
previously considered has been
promulgated or enacted, has considered
government agency and public
comments, and approves the provisions
of the Wyoming program discussed in
the following tentative finding in the
March 31,1980, notice: Findings 19.-
19.5, and 19.6.

Following are the Secretary's findings
on all provisions of the resubmission
that differ from the initial submission
and subsequent documents described in
Part C above which formed the basis of
his initial decision published in the
March 31,1980, notice (45 FR 2090 et
seq}
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19.A In Finding 19.3 the Secretary
stated that he would review Wyoming's
alternative to the civil penalty system in
light of the district court's decision.
Additionally, the Secretary stated in
Finding 19.10 that he would review the
information by the State regarding the
assessment of civil penalties. The
district court, in its second round
decision (see discussion in "General
Background on State Program Review
Process"), indicated that, while Section
518(i) of the Act requires a State to
incorporate the penalties, the four
criteria, and the procedures explicated
in Section 518, the Secretary does not
have authority to require States to adopt
a system that will result -in penalties at
least as stringent as those imposed
under OSM's point system. -

Based on the district court's ruling; the
Secretary finds the Wyoming alternative
to the penalty point system acceptable.

19.B In Finding 19.4, the Secretary
asked Wybming-to make it clear that an
operator may be relieved of an
abatement requirement only by a
granting of temporary relief pursuant to
Rule XVII 2f. In the side-by-side, the
State makes this point clear, and-:
because of enactment of W.S. 35-11-
901(n) and the promulgation of this rule,
the Secretary finds that the Wyoming
program is consistent-with Section
518(h) of SMCRA. - -

Finding 20

The Secretary finds that the Land
Quality Division has the authority under
Wyoming laws, and the Wyoming
program contains provisions to issue, •
modify, terminate and enforce notices of.
violation, cessation orders and show
cause orders consistent with Section 521
of SMCRA (enforcement) and with 30
CFR Chapter VII, Subchapter L
(inspection and enforcement), including
the same or similar procedural
requirements. This finding is made
pursuant to 30 CFR 732.15(b)(8).

Provisions corresponding to Section
521 of SMCRA and to Subchapter L of 30
CFR Chapter VII are included in
Wyoming Statute W.S. 35-11-901 and
35-11-437 and in Wyoming Rules
Chapter XVII. Volume I, Part G.5, of the
program submission contains a
description of the methods and

- procedures by which the State will
enforce the administrative civil and
criminal sanctions of State ,laws and
regulations. Volume I, Part G.6, of the
program submission contains a
discussion of Wyoniing's administrative
and enforcement procedures for
performance standards.

Discussion of significant issuies-raised
in the review of Wyoming's provisions,

for notices of violation and cessation
orders follows:

In the March 31, 1980, notice (45 FR
20930, et seq.), the Secretary tentatively
found certain provisions in Finding 20
acceptable, subject to promulgation of
rules, enactment of statutes, and review
and comment by government agencies
and the public. The-Secretary finds that
-the language previously considered has
been promulgated or enacted, has
considered government agency and
public comments, and approves the
provisions of the Wyoming program
discussed in the following tentative
findings in the March 31, 1980, notice:
Findings 20.1, 20.3, 20.7, 20.8, 20.9, 20.10,
20.12, 20.14, 20.15, 20.16, 20.18, and 20.19.

Following are the Secretary's findings
on all provisions of the resubmission
that differ from the initial submission
and subsequent, documents described in
Part C above which formed the basis of-
his initial decision published in the
March 31,1980, notice (45 FR 20930, et
seq.): '

20.A In Finding 20.2, the Secretary
asked Wyoming to clarify its provision
for immediate issuance of cessation
orders. In the side-by-sideof Federal
and State provisions, the State makes it
clear that W.S. 35-11-437(a) and the
regulations'implementing that statute
mandate an immediate issuance of a
cessation order in circumstances which
are the same as those in Section
521(a)(2) of SMCRA. The Secretary,
therefore, finds the Wyoming provision
acceptable.

20.B In Finding 20.4, the Secretary
stated that W.S. 35-11-437(c) should be
changed to replace the term "continued"
with the term "affirmed." As enacted,
the statute incorporates this change and,
therefore, it is clear that the total time
for abatement of a violation may not
exceed go days. The Secretary finds this
provision acceptable.

20.C In Finding 20.6, the Secretary
states that a Attorney General's
memorandum which describes the
power of the State Attorney General
may be acceptable as consistent with
Section 521(c) of SMCRA and 30 CFR

*843.19. The Secretary finds that this
mdmorandum reveals that Wyoming has,
powers which are broader than those of
OSM and, therefore, the State program
is consistent with Section 521(c) of
SMCRA and 30 CFR 843.19.

20.D In Finding 20.11, the Secretary
states that he will reexamine Wyoming's
provisions for service of notices of
violation, cessation orders, and show
cause orders upon resubmission of the
program. First, the State asserts in the
side-by-side that Rule 4 of the Wyoming
Rules of Civil Procedure, regarding
service, applies to its program. The

Secretary finds that this rule, although
not exactly the same as 30 CFR 843,14,
provides for adequate service and is,
therefore' the same or similar to 30 CFR
843.14.

'20.E The Secretary notes that the
language-which he originally considered
in Findings 20.16 and 20.19 differs
somewhat in its enacted form from that
which was proposed. However, the
enacted language does satisfy the
concerns expressed in these two
findings.

The State, however, omits any
provision comparable to 30 CFR
843.14(d) by which Wyoming may
furnish copies of notices and orders to
certain persons. Since the Federal
provision is permissive rather than'
mandatory, the Secretary finds that the
State is not required to have such a
provision.

20.F Wyoming Rule XVII 2d(1),
which defines "willful violation,'.for
purposes of the section of its regulations
dealing with suspension or revocation of
permits for patterns of violation,
provides:

Willful violation means an act or omission
which violates this Act or any regulation, and
which is committed or omitted with
knowledge or reason to know of Its
unlawfulness.

The comparable definition in OSM
.regulations at 30 CFR 843.13(a) Is:

Willful violation means an act or omission
which violates the Act, this Chapter, the
applicable program * * * committed by a
person who intends the result which actually
occurs.

The Wyoming definition adds the
component "knowledge or reason to
know of its unlawfulness."

The Secretary finds these two
definitions consistent and determines
that the Wyoming definition is a part of
a "similiar procedural requirement"
within the meaning of Section 521(d) of
SMCRA. Under Wyoming law, a person
is presumed to know what the law Is
(Closson v. Closson, 215, p. 485, Sup. Cl.
Wyom., 1923). Moreover, the permitteo
and his employees actively engaged in
the business of mining have "reason to
know" of Wyoming's laws and
regulations dealing with coal mining and
with the terms of their permit which
apply those laws and regulations to the
particular mine. The Secretary assumes
that these intepretations will prevail in
the implementation of the Wyoming
program. Because of this assumption,
the Secretary finds 'that the two
definitions are consistent.

20.G Section 525(a)(1) of SMCRA
provides for administrative review at
the request of any person having an
interest which is or may be adversely
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affected by a notice or order or by any
modification, vacation. or termination of
such notice or order. The comparable
Wyoming provisions are W.S. 35-11-437
(c)(ii) and Chapter XVIL Under the
Wyoming language, persons who may
be adversely affected by a notice or
order may request review. The
Wyoming law and rules do not explicitly
refer in persons who may be affected by
a "modification, vacation or termination
of such order."

The Secretary believes that the
absence of this specific language does
not narrow the circumstances under
which any person may request review of
an action in connection with a notice or
order. The Secretary interprets the
language to allow persons who may be
adversely affected by any regulatory
authority action in connection with a
notice or order to apply for review if the
permittee could, and that is all the
Federal statute and rules requir
Fin di(ng 21

The Secretary finds that the Land
Quahty Division has the authority and
the Wyoming Program contains
provisicms to designate areas as
unsuitable o, suiae ool minin
consistent, is part, with 30 CFR Chapter
VIL Subchapter F (designations of areas
unsuitable for mining). This findin is
made rader 30 CFR 732-15(b)).

Provisions corresponding to Section
522 of SMUCRA and to Subchapter F of 30
CFR Chapter VII are included in W.S.
35-U-486 and 425 and Wyoming Rule
XVIIL Volume 1, Part G.11. of the
progrmn submission describes the
system by which petitions for
designating areas unsuitable for surface
coal minin will be received and
proeeased and the establishment of a
data base and inventory system.

A discussioa of significant issues
raised ia the review of Wyoming's
provisions for unsuitability designations
follows.

In the March 31, 1980, notice (45 FR
2093% et seq ). the Secretary tentatively
found cerWn provisions in Finding 21
acceptable, subject to promulgation of
rules, enactment of statutes, and review
and comment by government agencies
and the public. The Secretary has
reAewd these provisions in the
Wyoming program submission. The
Secretary finds (after considering
govemnment agency and public
comments) that the language previously
considered ha been promulgated or
enacted and approves the provisions of
the Wyoming program discussed in the
following tentative findings in the March
31,1980, notice: Findings 21.2 21.3,21.8,
21.9, 21.A7, 21.1L 28,2, 21.13. 21.14. 21.15
21.16, 21.17, 2L.Z&

Following are the Secretary's findings
on all provisions of the resubmission
that differ from the initial submission
and subsequent documents described in
Part C above which formed the basis of
his initial decision published in the
March 31,1980,. notice (45 FR 20930 et
seq.):

21.A In Finding 21.1. the Secretary
responded to a comment by the Public
Lands Institute concerning inclusion of
certain definitions equivalent to
definitions in 30 CFR 781.5. In that
finding, it was concluded that the terms"occupied dwelling," "public building,"
public park," and "cemetery" are
sufficiently common to not require
definition in Wyoming's program

Wyoming's promulgated regulations
for another two of those definitions
differ from the language upon which
Finding 21.1 was based. Those
definitions are for "valid existing rights"
(Rule 12(106) and "public roads" (Rule I
2(63]. Both definitions were remanded
by the district court (Opinion of
February 26,100, at 30-23). "Valid
existing rights" is defined to include a

-good faith effort to obtain all permits
while "public roads" is defined to
require use by and maintenance with
government funds. The changes are
consistent with the court opinion and
with SMCRA. See discussion above
under ' General Background" concerning
remanded regulations.

21.0 In Finding 21.4, the Secretary
requested that the Wyoming program
ensure that notice of a petition will be
published in the State register. Wyoming
does not have a State register. Rule
XVM 3b(2), however, requires that
notice will be placed in the offices of the
county clerks of the counties in which
the area covered by the petition is
located. This is acceptable and
consistent with 30 CFR 764.15 (b)(2).

21.C. In Finding 21.5. the Secretary
asked that the Wyoming program be
revised ta assume that governmental
agencies and persons with other than a
"property" interest be given notice of a
public hearing on a petition. Rule XVIII
4b requires the notice to be sent to "all
petitioners, intervenors, local. State and
Federal agencies which may have an
interest in the decision on the petition.
and persons identified as having
interests affected by the proposed
designation or termination." This State
rule is consistent with 30 CFR 76.17(b).
since those with a "property interest"
will be included under these w~ith an
"interest."

21.D In Finding 21.7 the Secretary
found certain requirements for
information to be mor burdensome for
the petitioner than is required by 30 CFR
76413(b). In the resubmiaion the State

deleted the requirements for information
on persons contributing ta the expense
of the petition. The other requirements,"a precise description of the boundary
of the area coveredby the criterion or
criteria an which the proposd
designation rests, allegations. of fact
which tend to establish the criterion or
criteria* * *, and a specific
Identification of the sources of
supporting evidence on which the
allegations of fact rest," in Finding 21.7
were retained in WyomingRule XVIII
2b, and three of the above req drements
were retained in XVIII 2c. Alsa in
Finding 21.7. the reauirement that
property interests k-zowa to &e
petitioner be identified was tentatively
found to be consistent with Federal
requirements. The Secretary
therefore, that Wyoming will limit
informational requirements to that
known by or reasonably available to the
petitioner, and thus finds these
provisions acceptable.

Finding 22
The Secretary finds that the Land

Quality Division has the authority under
Wyoming laws. and the Wyom-ng
program provides for public
participation in the development
revision and enforcement of Wyoming
laws and regulations and the Wyoming
program is consistent with the public
participation requirements of SMCRA
and 30 CFR Chapter VIL subject to the
discussions in Findings 2.C and22.D
below. This finding is made pursuant to
30 CFR 732-15(b)(10].

Provisions corresponding to public
participation requirements in SMCRA
and 30 CFR ChapterVIl are included
throughout Wyoming State statutes and
rules submitted as part of the program.
Volume 1. Part G,4. of the program
submission describes the procedures to
ensure that adequate public
participation is provide& throughout the
development and functioning of the
State program. Discussion of sificant
Issues raisedin the review of
Wyoming's public participation
provisions follows.

In the March 31. 19f0, notice (45 FR
2090. et seq.), the Secretary tentatively
found certain provisions in Finding 2z
acceptable, subject to promulgation of
rules. enactment of statutes, and review
and comment by government agencies
and the public. The Secretary has
reviewed those pmvisions in the
Wyoming program resabmission- The
Secretary finds that the language
previously considered has been
promulgated or enacted, has considered
government agency and public
comments, and approves the provisions
of the Wyoming program discussed in
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the following tentative findings in the
March 31, 1980, notice: Findings 22.2,
22.3, 22.4, 22.5, 22.6, 22.7, 22.10, 22.11,
22.12, 22.13, 22.14, 22.15, 22.17, and 22.18.

Following are the Secretary's findings
on all provisions of the resubmission.
that differ from the initial submission
and subsequent documents described in
part C above which formed the basis of
his initial decision published in the ,
March 31, 1980, notice (45 FR 20930 et
seq.):

22.A In Finding 22.1, the Secretary
found that Wyoming's provisions for
holding infbrmal conferences on permit
applications and providing for access to
the mine area were not adequate. Rule

.111 3a of the Ruesrof Practice and
Procedures is consistent with 30 CFR
784.14 concerning informal conferences.
Under W.S. 35-11-406(K), an informal
conference will be held if the
administrator determines that the nature
of the complaint or the position of the
complainants indicates that an informal
conference is preferable to a contested
case proceeding.

22.0 In Finding 22.8, the Secretary
fourld that the Wyoming program did
not contain a provision for prompt
citizen complaint inspection. The State
has enacted W.S. 35-11-701(b), which
calls for a prompt citizen complaint,
inspection and, therefore, is the same or
similar to 30 CFR 842.12(d).

22.C In Finding 22.9, the Secretary
found that the State had not proposed-or
promulgated any rules which are
consistent with 43 CFR Part 4 regarding
the award of attorneys fees. The State
has failed in its resubmission to
promulgate any such rules. The
Secretary finds this omission
unacceptable. However, by letter dated
August 5, 1980 (Administrative Record
No. ,WY-220), Wyoming stated its intent
to promulgate such rules. Promulgation
of these.rules is being made a condition
of approval of the Wyoming program.

22.D In Finding 22.16, the Secretary
found that the Wyoming provisions
concerning citizen intervention in
administrative proceedings might not be
as broad as under Federal regulations.
The Wyoming resubmission contains a
proposed change to Chapter II, Section 7
of the Department's Rules of Practice
and Procedure, which, if promulgated,,
would provide rights of intervention as
broad as those in 43 CFR Section 4.1110.
The State, however, failed to promulgate
this rule and the Secretaryfinds this
omission unacceptable. By letter dated
August 5, 1980 (Administrative Record
No. WY-220), Wyoming has stated its
intent to promulgate a rule consistent
with 43 CFR 4.1110 concerning
intervention. Promulgation of this rule is
being made a condition of approval.

Finding 23

The Secretary finds thal the Land
Quality Division- has the authority under
Wyoming laws and the Wyoming
program includes pr6visions to monitor,
review, and enforce the prohibition
against indirect or direct financial
interests in coal mining operations by
employees of the Wyoming Land
Quality Division consistent with 30 CFR
Part 705 (restrictions on financial
interests of State employees). This
finding is made under 30 CFR
732.15(b)(11).

Provisions corresponding to Section
517(g) of SMCRA and 30 CFR Part 705
are incorporated in the Wyoming
program through Wyoming Personnel
Rules PPM 3.01 Volume 1, Part G.12, of
the program submission describes the
procedures by which the Department of
Environmental Quality will implement
provisions for financial interest control.
Discussion of the significant issues
raised in the review of Wyoming's
conflict of interest provisions follows.

In the March 31, 1980, notice (45 FR
20930 et seq.), the Secretary tentatively
found Wyoming's provisions acceptable

'subject to review and comment by
government agencies and the public.
The secretary has reviewed the
Wyoming program resubmission, has
considered government agency and
public comments, and approves the
provisions of the Wyoming program,
discussed in the following tentative
findings in the March 31, 1980, notice:
23.1 and 23.2.

Fi ding 24
The Secretary finds that the Land

Quality Division has the authority under
Wyoming laws and the Wyoming -
program includes provisions to require
the training, examination, and
certification of persons engaged-in or
responsible for blasting and the use of
explosives in accordance with Section
719 of SMCRA, to the extent required for
approval of its program. This finding is
made pursuant to 30 CFR 732.15(b)(12).

Provisions corresponding to Section
719 of SMCRA are incorporated in W.S.
35-11-415. No regulations are required
at this time.

Volume 1, Part G.13, of the program
submission contains a description of the
cooperative effort between the State
Inspector of Mines and the Department
of Environmental Quality.
Finding 25

The Secretary finds that the Land
QualityDivision has the authority-under
Wyoming laws and the Wyoming
program provides for small operator
assistance consistent with 30 CFR Part

795 (small operator assistance). This
finding is made pursuant to 30 CFR
732.15(b)(13).

Provisions granting authority
supporting Section 507(c) of SMCRA and
30 CFR Part 795 are incorporated In W.S.
35-11-109 and 110, Volume 1, Part G.16,
of the State program submission
contains a description of the small
operator assistance program within the
State.

Discussion of significant issues raised
in the review of Wyoming's small
operator assistance program follows.

In the March 31, 1980, notice (45 FR
20930 et seq.), the Secretary tentatively
-found certain provisions in Finding 25
acceptable subject to promulgation of
rules and review and comment by
government agencies and the public.
The Secretary has reviewed those
provisions in the Wyoming program
resubmission. The Secretary finds that
the language previously considered'has
been promulgated, has considered
government agency and public
comments, and approves the provisions
of the Wyoming program discussed in
the following tentative finding in the
March 31, 1980, notice: Finding 25.1.

Following is the Secretary's finding on
the provision of the resubmission that
differed from the initial submission and
subsequent documents described in Part
C above which formed the basis of his
initial decision published in the March
31,4980, notice (45 FR 20930 et seq.)

In Finding 25.2, the Secretary
requested a clarification of the phrase
"qualified personnel," as it is used at
Rule XXIII 3b(6) of Wyoming's Land
Quality Division regulations, to assure
that OSM, the State regulatory
authority, and laboratory personnel
would logically be included. The State
has provided clarification in its
comment in the side-by-side to this,
finding, and thb Secretary finds this
clarification acceptable.

Finding 26

The Secretary finds that the Land
Quality Division has the authority under
Wyoming laws and the Wyoming
program provides similar protection to
that afforded Federal employees under
Section 704 of SMCRA. This finding Is
made pursuant to 30 CFR 732.15(b)(14).

Provisions corresponding to Section
704 of SMCRA are incorporated in W,S.
35-11-901. While there is no specific
reference to protection of State
employees in the presenfation of
systems in the State program
submission, the Secretary finds that
incorporation of the appropriate
authority is sufficient.

In Finding 26, published by the
Secretary on March 31, 1980, the
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Secretary indicated that the enactment
of W.S. 35-11-901(m), as proposed,
would be acceptable. This statute has
been enacted, and the Secretary finds
the Wyoming program consistent with
Section 704 of SMCRA.

Finding 27

The Secretary finds that Wyoming has
the authority under its law and the
Wyoming program provides for
administrative and judicial review of
State program actions in accordance
with Sections 525 and 526 of SMCRA
(review of decision) and 30 CFR Chapter
VIII, Subchapter L (inspection and
enforcement). This finding is made
pursuant to 30 CFR 732.15(b)(15].

Provisions corresponding to Sections
525 and 526 of SMCRA and to
Subchapter L of 30 CFR Chapter VII are
incorporated in W.S. 35-11-406 and 437;
Wyoming Rules of Civil Procedure, Rule
27.1; Wyoming Department of
Environmental Quality Rules of Practice
and Procedure, Chapter 2; Wyoming
Administrative Procedures Act, W.S. 9-
4-107 and 114; and Wyoming rules
Chapters XVII and XVI. Volume 1, Part
G.4, of the program submission contains
a description of the administrative and
judicial procedures which are available
for the review of administrative
decisions, actions and refusals to act.
Additional provisions are included in
Volume 1, Part G.4, of the program
submission, which sets out
administrative and judicial review of
inspection and enforcement actions.

Discussion of significant issues raised
in the review of Wyoming's
administrative and judicial review
provisions follows:

In the March 31,1980, notice (45 FR
20930 et seq.), the Secretary tentatively
found certain provisions in Finding 27
acceptable subject to promulgation of
rules, enactment of statutes, and review
and comment by government agencies
and the public. The Secretary has
reviewed those provisions in the
Wyoming program resubmission. The
Secretary finds that the language
previously considered has been
promulgated or enacted, has considered
government agency and public
comments, and approves the provisions
of the Wyoming program discussed in
the following tentative findings in the
March 31,1980, notice: Finding 27.1 and
27.2.

The Secretary notes that rather than
enacting the language in W.S. 35-11-
437(g), discussed in Finding 27.1, the
State added the phrase "for other than
surface coal mining operations" in
enacted W.S. 35-11-701(c), which
resolves the concern raised.

Finding 28
The Secretary finds that the Land

Quality Division has the authority under
Wyoming laws and the Wyoming
program contains provisions to
cooperate and coordinate with and
provide documents and other
information to the Office of Surface
Mining under the provisions of 30 CFR
Chapter VII. This finding is made
pursuant to 30 CFR 732.15(b)(16).

Wyoming Rules XIII, XIV, and XVII
were promulgated and, as discussed In
the March 31, 190. Federal Register
notice, provide for notice of applications
for permits and notice of inspection and
enforcement activities. In addition, the
Wyoming Administrative Procedures
Act ensures that information is publicly
available.

Finding 29
The Secretary finds that the Wyoming

laws and regulations and the Wyoming
program do not contain provisions
which would interfere with or preclude
implementation of those in SMCRA and
30 CFR Chapter VII, That finding was
made pursuant to 30 CFR 732.15(c). An
analysis of that finding is Included in the
March 31,1980, Federal Register notice
(45 FR 20979).
Finding 30

The Secretary finds that the Land
Quality Division and other agencies
having a role in the program would have
sufficient legal, technical and
administrative personnel and would
have sufficient funds to Implement,
administer, and enforce the provisions
of the program, the requirements of 30
CFR 732.15(b) (program requirements).
and other applicable State and Federal
laws. This finding is made pursuant to
30 CFR 732.15(d).

Volume 1, Parts I and J, contain
descriptions of existing and proposed
staff, and how such staff will be
adequate to carry out the functions for
the projected workload to ensure that
coal exploration and surface coal mining
and reclamation requirements of
SMCRA and the Federal regulations are
met. Volume 1, Part L, contains a
description of the actual capital and
operating budget to administer the State
program for the prior and current fiscal
years, and the projected annual budget
for the next two fiscal years.

Wyoming's Land Quality Division has
a staff of 38 full-time persons assigned
to regulate coal and other minerals. The
coal program consumes approximately
16.34 full-time persons from the division
and 6.43 full-time persons from other
agencies, i~e., Division of Water Quality,
Division of Solid Waste, the Attorney

General's Office, Wyoming Fish and
Game Department, and the Department
of Environmental Quality's
Administrative Section.

The Department's analysis of
Wyoming's initial program submission
reflected a total workload requirement
of 21.47 full-time equivalents or person-
years to implement the program.
Resubmission data provided by
Wyoming indicate a total program
personnel capacity of 22.77 full-time
equivalents or person years, which
satisfies total program staffing needs as
required by 30 CFR 731.14(e), (f), (i), {j).

Government Agency andPablic
Comments on the Iyoming Program
Resubmission

C.1 The Fish and Wildlife Service
(FWS) commented that Wyoming's
resubmission failed to define the word*"person" in its statute in a manner
which would give the FWS status
afforded to "persons." This word is
clearly defined in the State's revised act
(WS 35-11-103) to include "an
Individual, partnership, firm,
association, joint venture, public or
private corporation, trust, estate,
commission, board, public or private
institution, utility cooperative.
municipality, or any other political
subdivision of the state, or any
interstate body, or any other legal
entity." Thus, certainly, the Fish and
Wildlife Service is included.

C.2 The Environmental Protection
Agency (EPA) notes that Wyoming, in
its counterpart to 30 CFR 816.42(a)(7)
(see Section 7 of Wyoming DEQ MOU
and Rule X 4a of Water Quality Division
Rules and Regulations) in its
resubmission, has changed its maximum
allowable total suspended solids (TSS)
effluent limitation from 45 m/I in the
original submission to 70 m/L This
change, EPA concludes, makes
Wyoming's effluent limitation exceed
the legal limitations established by EPA
in Title 40A34.22. Wyoming explained
these changes in a letter dated August 5,
1980. The explanation is discussed in
Finding 13.C.

C.3 It is also noted by EPA that
Wyoming, in the resubmission's
counterpart to 30 CFR 817.126(a), has
changed its regulation as originally
submitted so that underground mining
activities appear to be permitted
beneath or adjacent to any perennial
stream regardless of the circumstances.
EPA expresses the belief that Wyoming
should reinstate its original language
which allows such mining only if the
regulatory authority, on the basis of
detailed subsurface information,
determines that subsidence will not



78676 Federal Register / Vol. 45, No. 230 / Wednesday, November 26, 1980 / Rules and Regulations

cause material damage to streams,.
water bodies and associated structures.

The Secretary finds thatRule V 2b(3)
promulgated by the State provides
authority for protection of all perennial
streams and all impoundments
consistent with 30 CFR 817.126(a), by,
requiring that underground niining
activities be planned and conducted to
prevent subsidence from causing
material damage to the land surface (see
Finding 13.102).

C.4 The Bureau of Land Management
(BLM) was concerned that the size of
the staff of the Wyom ing Department of
Environmental Quality was not
sufficient to administer the program in a
timely manner.BLM has reviewed the
Wyoming resubmission and they now
feel that the total staff capability is
adequate. A similar conclusion has been
reached by the Secretary in Finding 30.

C.5 Concern was expressed by the
Fish and Wildlife Service (FWS) that
Wyoming, in its analogue to 30 CFR
776.13, fails to clarify whether
threatened and endangered species ate
from the Federal list or a State list

The resubmission conlains Rule II
3b(4)(b)(i), which requires an -
application, in order to be complete and
therefore eligible for approval, to have a
plan for minimizing adverse impacts to'
fish, wildlife and related environmental
values within and adjacent to the permit
area including "threatened pr
endangered species of plants or animals
listed by the Secretary under the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.) and
their critical habitat." Thus, it is certain
that the Federal list will be consulted.
This rule requires that these plans must
be adhered to and that the regulatory ,
authority must enforce the protection of
species and their critical habitats as.
identified by the Secretary. The FWS
citation of the Wyoming rules could not
be verified since the page cited in the
resubmission related to special permit
application requirements for alluvial
valleys floors. Apparently, the FWS
meant to cite Rule II 2a(lj(e) (i)-fiii)
which does refer to an "endangered
species list" of the Wyoming Game and
Fish Department (page 20 of the Land
Quality Division rules). Thus, both the
Federal list and the State list must be
consulted. This is also discussed in
Finding 14.5.

C.6 The FWS stated that Wyoming's
resubmission fails to include'
requirements of 30 CFR 779.20 aud
783.20. Specifically, FWS comments that'
Wyoming's Guideline No. 5 should be
required and should include habitat
mapping, that theFederal list of
threatened and endangered species
should be consulted, that consulthtion

on level of Study should be sought in
Section 2 a(1), that the vegetative type
maps in Guideline No. 2 should be a
requirement rather than a guideline,,
and, lastly, that reference to a surface,
water map is needed.

The Federal rules referred to by the
FWS wereremanded in the district
court's February 265 1980, opinion, so the
State need not include analogous -
provisions. Hovever, the court also
ruled that the Statemay include these
analogous provisions if they so desire.
(Civil Action No. 79-1144, August 15,
1980, '(Partial Stay Order of May 16,
1980, M~morandum Decision).)

Wyoming's resubmission does contain
promulgated Rule fl 3a(6)(e) to ensure
that studies of fish and wildlife, and
their habitats, are developed in
consultation with Federal agencies
having related responsibilities. It is
certain that the FWS will be consulted.
Thus, to reiterate requirementsin
Guideline No. 5 is not required. Wildlife
habitat mapping (Rule II 3b(4)(b)(iii)
and vegetation community mapping
(Rule II 3b(4)(a)] all ensure vegetation
mappingin a manner reflecting wildlife-
habitat. Wildlife use of surface water is
addressed in Rule II 2a(l)(g)(ii)(B). Thus,
rules adequate to address the FWS
concerns exist.

Guideline No. 5 represents those
efforts the applicant should undertake to
make the necessary good faith effort to
comply with-the State statutes (see
discussion under Finding 14.C).

Wyoming has agreed to provide
equivalent emphasis on investigations of

'the aquatic habitat in this guideline (see
Findings 12.7 and 13F (13.39)). The
guideline appears to provide useful and
professional directives on wildlife
surveys includingihabitat mapping (see
Section I A3 for vertebrate fauna). This
is discussed in Findings 14.30 and 14.31.
The Secretary has not identified reasons

-for further changes in the State program
in this regard, since there is nothing
inconsistent with SMCRA in these
guidelines.

C.7 The FWS indicates that in its
resubmission Wyoming's counterpart to
-30 CFR 786.11-786.14 fails to provide for
fish and wildlife agency notification.

The Federal requirements to notify
general governmental agencies, fish and
wildlife and historic preservation " -
agencies (30 CFR 786.11(c)(1)) of receipt
of a complete application are covered by
Rule XIII la(2)(b), which requires that
public notice be sent to Federal, State
and local governmental agencies "with
jurisdiction over or an interestin the
prop6sed operation or pernit area."
While the FWS is not cited by name, if it,

-has jurisQiction, it must be notified.
Further, theMOU between the Land

Quality Division and the Wyoming
Game and Fish Department (Exhibit F,2.
in the resubmission) requires the
regulatory authority to notify the
Wyoming Game and Fish Department of
the need for technical assistance in
evaluation of the submission.

Further, the resubmission contains
correspondence between the regulatory
authority and the FWS (Exhibit G.9)
which identifies the area manager as the
official contact point for all requests. For
all Federal lands in Wyoming, FWS is
contacted by OSM and OSM will
maintain this procedure. This is also
discussed in Finding 14.84. The
Secretary believes that proper
notification will be given to the FWS.

C.8 Concern was expressed by the
FWS that Wyoming's analogue to 30
CFR 786.19 (in) and (o) in its
resubmission coPtains no provision to
require approval of measuies affecting
fish, wildlife, environmental values, and
threatened or endangered species as
provided in 30 CFR 816.133 or 817.133.

The Federal requirements are for (1)
postmining land uses to be approved (30
CFR 786.19(m)) and (2) the regulatory
authority to find that the activities
would not affect the continued existence
of endangered or thieatened species or
result in destruction or adverse
modification of their critical habitat (30
CFR 786,19(o)). The resubmission
contains the first requirement for
approval of measures to prevent or
mitigate adverse effects on wildlife or
fish from the appropriate State and
Federal fish and wildlife management
agencies (Rule II 3b(12)(b)(ili)(HJ) if
there is to be a change in the postmining
land use. The Secretary finds this
equivalent to 30 CFR 816.133(c)(8). See
discussions in Findings 13.89 and 14.84.

Concerning the second requirement,
W.S. 35-11-406(n)(i) requires that a plan
be-complete to be approvable and the
rule (II 3b(4)) requires a plan to show
how such species and habitat will be
protected. By letter dated August 5,1980
(Administrative Record No. WY-220),
Wyoming has provided assurance that it
interprets its provisions to be equivalent
to 30 CFR 786.19(o). The Secretary finds
this consistent with the Federal
provisions. See Finding 14.F,

C.9 The FWS pointed out that
Wyoming's regulation IV 2a(2),
analogous to 30 CFR 816.97, appears to
be weakened by a revision which now
allows the administrator to determine
what restoration is possible on public as
well as private lands.

The FWS cited Rule "IV 2(s)(2)." It is
presumed they were reterring to Rule IV
2a(2), which does not apply to coal
lands by virtue of the conflict with Rule
IV-3p, which prevails under Rule IV 1
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("For surface coal mining operations, if
the requirements of Section 2 and
Section 3 conflict, Section 3 shall be
controlling."). This has been the source
of much confusion to reviewers. The end
result is that Section 2 of Rule IV applies
to mining other than coal in this case.
Thus, the program is not affected by the
rule change cited by the FWS and the
provision has not been weakened. An
ancillary issue is discussed in Finding
13.63.

C.10 The FWS stated that
Wyoming's Rules IV 2d(5) and IV 3d(2),
analogous to 30 CFR 816.112, are still
deficient as they appear in the State's
resubmission. The State's analogue,
FWS believes, neither encourages nor
requires the use of native plant species
compatible with the plant and animal
species of the region.

The FWS' concerns are eliminated by
Rule IV 3p which requires selection of
plant species and shrubs to enhance the
nutritional and cover aspects of fish and
wildlife habitat when such habitat is
part of the postmining land use, and
Rules IV 2d (4] and (5). which team to
generally require native species unless
more suitable species are shown, by -

twvegetation test plots, to be of superior
value for reclamation purposes (which
pjxposes include self-renewing, diverse,
productive, and seasonal variety). This
is also discussed in Finding 13.83.

C.11 The FWS comments that
Wyoming's Rules IV 3d(6), analogous to
3'3 CFR 816.116, in its resubmission is
deficient. The establishment period to
measure revegetative success is shorter
in the State regulation than it is in the
Federal regulation, FWS notes, and the
term "populated density" is undefined.

This is discussed in Findings 13.81 and
13.82. The Secretary found the
resubmission adequate with respect to
these two requirements.

In its comments FWS notes that
Wyoming. in its resubmission, has no
analogue to 30 CFR 817.97 regarding the
protection of fish and wildlife and
related environmental values as
applicable to underground mining
activities.

This is the complex cross-referencing
issue that has been discussed in Finding
13.109. As pointed out there, the
resubmission contains Rule VII Za(5
which applies all requirements of
Chapter IV to underground operations,
and Rules VII I a and b, which apply
Rule II to underground operations. The
States analogue to 30 CFR 817.97 then
becomes Rule IV 3p and other portions
of Rules H and IV.

C.12 The U.S. Soil Conservation
Service (SCS was concerned by the
apparent obligation of local
conservation districts and the SCS to

review and comment on the issues
which involve prime farmland. The SCS
further commented that the program is
not clear on how the local conservation
districts and the SCS will coordinate on
prime farmland determinations. The
SCS would like to know how much time
will be required to carry out their
program obligations.

The Wyoming Department of
Environmental Quality (DEQ) must
notify the local conservation district and
the SCS that written determinations on
prime farmland subjects are requested.
The local conser% ation district shall
make recommendations, suggestions, or
decisions only with input and required
concurrence of the SCS. The
Memorandum of Understanding
between the Secretary of Agriculture
and the Governor of Wyoming shall
determine the procedure the Stite and
Federal conservationists shall follow in
making recommendations, suggestions.
or decisions. Findings 14.68 and 14,114
give an explapation of how the
Department of Apriculture will be
included in specific prime farmland
determinations.

In regard to time and workload
questions posed by the commentor
OSM can only estimate these at this
time. Wyoming regulations include the
SCS in four facets of review processes.
SCS will be involved in the following:

(1) Negative determinations for prime
farmland on pre-application
investigations of proposed permit areas;

(2) Review of mineplan applications in
prime farmland areas for topsoil
handling, revegetation techniques, soil
moisture bulk density measurements,
pre-mining productivity measurements.
etc.;

(3) Small acreage exemptions from
prime farmland requirements for
uneconomical croplands: and

(4) Soil reconstruction methods or
requirements included as stipulations to
regular mineplan requirements.

The State program projects fi~e new
mineplan reviews for 1980 and three
mine plan amendment reviews. For 1981,
at least three new mine plan reviews are
anticipated by DEQ. OSM Region V has
made estimates of man-hours needed for
mineplan reviews. Subjects dealing with
prime farmland take from two to eight
hours with an average of four hours for
a mineplan completeness review. A
technical and environmental analysis
takes from two to seven hours with an
average of four hours on prime farmland
subjects. These estimates are for prime
farmland subjects only, while topsoil
and revegetation topics require an
average of 132 man-hours for a complete
mineplan review and environmental
analysis. OSM can furnish a more

complete table of man-hour estimates by
job function on mineplan review upon
request.

C.13 The Public Lands Institute (PLI)
noted that Wyoming's Rule X1I 1a1) in
the State's rmsubmission provides for an
inspection of every operation "every
month, averaging at least one [complete
inspection] quarterly." PLI asserts that
Section 517(c) of SMCRA and 30 CFR
840.11 require three partial and one
complete inspe-tion quarterly. Wyoming
explains in Part GA that monthly
Inspections w ill be conducted during
each month no! covered by a quarterly
inspection. The Secretary finds that
Wyoming proposes to conduct the
requisite number of complete and partial
inspections.

C.14 PLI pointed out that the
Secretary has stated that, "[aln
explanation * * * is needed to clarify
Wyoming's provision that inspectors
will conduct field enforcement and will
pursue enforcement actions for all
violations observed." but that Wyoming,
in its side-by-side comparison, only
refers to Part G.5 of the narrative. The
narrative, the commenter continues,
does not clarify this matter but merely
restates the statutory provision requiring
issuance of citations .,;hen the
necessary "determination" is made and
does not state that inspectors are
required to make that determination in
the field. Under WS. 35--11-437, the
issuance of nouices of violatin and
cessation orde:s is mandator: fir
violations observed by insv .tors.
Officials of OSM discussed this issue
with Wyoming officials by telaphon: on
July 9, 1980, and were provided an oral
assurance by the State (Administrative
Record No. WY-211). The PLI asserted
that such oial assurance was not
acceptable. In a letter dated August 5,
1030 (Administrative Record No. WY-
220), the State indicates that it will
conduct field enforcement. The
Secretary finds this written assurance
acceptable. See Finding 17.3

C.15 In their comments, PL the
Environmental Policy Institute (EPI). and
the Powder River Basin Resource
Council (PRBRC) stated that the
Wyoming regulations do not require all
inspections per se to be unannounced,
but permit advance notice "as the
representative deems necessary." PLI
asserts that Section 517 of the Act and
30 CFR Part 840 absolutely prohibit
advance notice, and that Wyoming
cannot deviate from this requirement.

In the March 31. 1980, Federal Register
notice, in Finding 17.5. the Secretary
stated that Wyoming regulations require
that all inspections be unannounced.
Prior notice is to be given only in special
circumstances such as during the annual
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inspection when all records are made
available for complete review. The -
Secretary, therefore, finds Wyoming
Rule XVII la(1) to be acceptable.

C.16 PLI indicated that Wyoming has-
not met its burden of demonstrating that
its civil penalty assessment system
meets the requirements of SMCRA
503(a) and 518(i), i.e., the State does not
demonstrate that civil penalties will be
assessed in the same circumstances they
would be assessed under Federal law,
nor does it guarantee a level of fines as
high as would be assessed under
Federal law. PLI asserted that the
opinion In re: Permanent Surface
Mining Regulation Litigation (Civil
Action No. 79-1144, May 16,1980), on
this matter is incorrect as a matter of
law, and that if the decision is reversed,
Wyoming will be required to make
numerous changes in its civil penalty
provisions to meet the requirements of
the Act;.

The Secretary is convinced that the
civil penalty assessment system
proposed by Wyoming is consistent with
Federal requirements and is acceptable
pursuant to the court's decision with
which the Secretary is complying (see
Finding 19.A).

C.17 It is asserted by PLI that the
Wyoming provision for a civil penalty
bond, rather than prepayment into
escrow, is illegal. The commenter stated
that escrow payments are required
under Section 518(c) of SMCRA, and
pursuant to Section 518(i), the same or
similar procedure is required for
Wyoming.

The Secretary is convinced that the
State's use of a bond, as opposed to
placing the amount of the contested -
penalty in escrow, provides the same
degree of certainty that an assessed
penalty will eventually b6 paid by a
violator if the State prevails in a
contested action. (See Finding 19, above
and Finding 19.9 in the March 31,1980,
Federal Register notice.)

C.18 PLI expressed concern that
Wyoming has combined' the
discretionary and mandatory show
cause orders in 30 CFR 843.13 into one
provision, W.S. 35-11-409(c), thereby
reducing the range of possible permit
suspension and revocation situations.
PLI contended that this scheme does not
meet the Federal requirement that the
State suspension orTevocation provision
be at least as stringent as the'Federal
provisions in 30 CFR 843.13 and Section
521(a)(4) of SMCRA.

Wyoming's Rule XVII 2d(2) states that
the Director of the Department of -
Environmental Quality shall explain in
writing if he or she fails to issue ashow
cause order where the.director finds that
there are violations of the same or

related requirements during three or
more inspections in any 12-month
period. Thiis,-a presumption is created
that the director will lind that a pattern
-of violations exists in such --
circumstances (See Finding 20.9 in the
March 30, 1980, Federal Register notice.)

C.19 PLI contended the W.S. 35-11-
437(a), which imposes affirmative
obligations when "necessary," is not
adequate since it does not prescribe
when such obligations are necessary as
in SMCRA Section 521(a) and 30 CFR
Part 843. 1

The Secretary found in the March 30,
1980, Federal Register notice, Finding
20.16, that W.S. 35-11-437(a) and Rules I
2(16) and Rules XVII 2(a) taken together
are consistent with Federal
requirements because affirmative
obligations will be included in a
cessation order when they would be
required under the Federal standards.

C.20 PLI noted that Wyoming does
not provide an automatic right to
iiformal permit'conferences, as required
by 30 CFR 840.15.

In Finding 22.A, above,- the Secretary
found that Wyoming's provisions for,
holding informal conferences on permit
applications and forproviding access to
the mineplan areas are acceptable.
Under W.S. 35-11-406(k), an informal
conference will be held if the
administrator determines that the nature
of the complaint or the position of the
complainants indicates that an informal
conference is preferable to a contested
case proceeding. Wyoming has
prbmulgatedlanguage in Rule.M 3a of
the Rules of Practice and Procedure
which are consistent with 30 CFR 784.14
concerning informal conferences.

C.21 PI and EPI noted that
.Wyoming provides for publication of a
"notice of intended action" rather than
proposed r0.les. PLI asserted that this
scheme is not in accordance with
SMCRA 501, which requires'proposed
rules to be published, and that this
practice will interfere with the public's
right to comment on proposed
regulations.

Wyoming's notice of intended action
is in fact similar to proposed rules in
that it sets forth.the text or substance of
the rulemaking. While Wyoming does
not publish a document similar to the
Federal Register, the State publishes a
"notice of intended action" in a
newspaper of general circulation, and
sends copies of such notices to-county- -

clerks and individuals who request such
mailings for the purpose of public
comment. (See Administrati'n Record

-'No. WY-211.) The Secretary finds the
Wyoming-practice consistent with
Section 501 of SMCRA.

C.22 PLI pointed out that under 30
CFR 842.12(a) a citizen has the right to
orally request an'inspection which is
followed by a written statement.
Wyoming, however, allows only written
complaints, thus allegedly restricting
citizen rights and, In the event of an
imminent hazard, endangering the
public and the environment.

The Secretary finds Wyoming Rule
XVII lb to be consistent with 30 CFR
842.12(as) as further explained in
Finding 22.7 in the March 31, 1980,
Federal Register notice, Both Federal
and State processes require a written
statement.

SC23 PLI contended that Wyoming
provides only for a "prompt" inspection
in response to citizen complaints. PLI
stated that an outer time limit of 10 days
to inspect and 15 days to deny an
inspection should be established ag
required by 30 CFR 842.12(d), to insure
that there is no question of what
constitutes a "prompt" response.

The Secretary believes that such time
limits need not be set for the Wyoming
program to be consistent with the'
Federal requirements, since it is unlikely
that a period longer than 10 or 15 days
would be deemed a "prompt" response,
In any case, "prompt" may be a more
stringent test than 10 days.

C.24 PLI noted that 30 CFR 842.15
and SMCRA 517(h)(1) require that the
informal review of citizen complaints
results in a written determination with
an explanation of the underlying
reasons, but that Wyoming provides
only that the citizen be informed of the
"results" of the review.

The Secretary believes that Wyoming
'Rule XVII lo will operate in a manner
that is consistent with the Federal
requirements in that the citizen will be
informed of the results of the inspection
and may proceed to appeal, if he or she
so desires,

C.25 In its comments, PLI noted that
-the Secretary has stated that Wyoming's
failure to provide implementing
regulations consistent with 4 CFR
4.1290 et seq., regarding the award of
costs and expenses in administrative
proceedings, "may create an
inconsistency with the Federal
requirements." PLI contended that this
failure will result in a serious
inconsistency and, to obtain approval, a
State program not only must authorize
the award of fees, as does Section 525(o)
of SMCRA, but also must contain
provisions similar to those contained in
43 CFR 4.1290 et seq. To date, the
comment concludes, Wyoming has made
no attempt to promulgate rules
consistent with the Federal regulation
and, thus, has set no standards for the
award of such fees.
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In Finding 2.9 in 45 FR 20930 (March
31, 19803, the Secretary found that the
State had not proposed or promulgated
any rules which are consistent with 43
CFR Part 4 regarding the award of
attorneys fees. The State has failed in its
resubmission to promulgate any such
rules. The Secretary found this portion
of the resubmission unacceptable, and
explains that a correction of this
deficiency will be a condition of
approval. (See Finding 22.C.)

CM P1I indicated that the Wyoming
citizen suit provision is deficient in
several respects. First, under W.S. 35-
11-902, the 00 day notice of intent to sue
provision applies not only to suits
against the State for failure to enforce
[as in SMCRA 520(a)(2)) but also to suits
for violations (such as SMCRA
520(a)(%]). Under the Federal scheme,
notice of intent to sue is required only in
the non-enforcement situation (Section
520(b)), and Wyoming cannot restrict
access to State court.

The commenter incorrectly stated that
the 60 day notice applies only to Section
520a)(2) under SMCRA. Section 520(b)
applies the 00 day notice period to all
citizen actions under Section 520(a),
with the exception of an imminent threat
to health or safety of the plaintiff or an
immediate effect on a legal interest of
the plaintiff. W.S. 35-11-902(c)[i}
parallels the Federal section and is
consistent with it.

Second, PU contended that the State
must make it clear that Wyoming's
standing provision, "any person having
an interest which is or may be adversely
affected," is as broadly interpreted as it
is under Federal law.

Neither SMCRA nor the Wyoming
statute contains a definition of "person
having an interest which is or may be
adversely affected." The Wyoming
regulatory definition in Rule XVII! 1(5)
appears to be as broad as OSMs
regulatory definition in 30 CFR 700.5.

Third, PL and EPI noted that
Wyoming must make it clear that
attorney's fees can be awarded against
citizens or citizen groups only if the
action is initiated or pursued in bad
faith.

The proposed program, W.S. 35-11-
902(e), provides for the award of
attorney fees. SMCRA is silent on the
circumstances under which attorney
fees may be assessed against citizens,
and the Secretary has no reason to
believe that the State will not award
attorneys fees consistent with the
Federal standards. As discussed in
Finding 2.C, promulgation of rules
conoerning the award of attorneys fees

"in administrative hearings is being made
a condition of this approval.

Fourth, PL claimed that Wyoming
"impermissibly" restricts the operation
of its citizen suit provision to the status
of Federal law on August 3.1977. stating
that, as the body of Federal law grows.
especially with respect to SMCRA 520,
States likewise must be able to grow to
conform, if their program Is not to
become less stringent than required and
be subject to withdrawal of approval or
repeated amendment. Therefore, PLI
concludes, the phrase "only to the
extent" should be changed to "at least to
the extent."

The Secretary is evaluating the
Wyoming program on the basis of what
the Federal requirements are today. PUI
has indicated no change in the law since
August 3,1977, that would make the
Wyoming requirement inconsistent with
the Federal requirement.

The Secretary will require appropriate
changes in the State provisions if such
changes are required by Act of Congress
or by other developments.
C.27 The PU and EPI contended that

it should be made'clear in Rule II 7b of
the DEQ Rules of Practice and
Procedure that interest in the "outcome"
of the proceeding includes an interest in
a significant legal determination which
may be reached and which might affect
the person's ability to protect his
interest in subsequent proceedings (43
FR 34378 (August 3,1978)). PU also
noted that it should be made clear that
intervention at less than full parly status
is permissible only upon request of the
person seeking intervention, at least for
mandatory intervention. In the March
31,190, Federal Register notice, the
Secretary found this rule did not provide
broad enough rights of intervention in
administrative proceedings. As
discussed in Finding 22.D, promulgation
of rules for intervention is being made a
condition of this approval.

C.8 Concern was expressed by PLI
that Wyoming permits council members
to have a financial interest, direct or
indirect, in matters before it. Regardless
of the Secretary's regulations on conflict
of interest, PU contended that the
Secretary cannot approve any State
program which, unlike the Federal
program, violates the constitutional due
process right to an impartial
decisionmaker. Council members with
any interest whatsoever in the outcome,
or even the appearance of any interest,
cannot participate, under prevailing
constitutional case law, the comment
concluded.

In a letter dated August 5,1980
(Administrative Record No. WY-220).
the State indicates that council members
with any interest or the appearance of
any interest in the outcome of a

proceeding cannot participate in such
proceeding.

C. Itis noted by the EPI and
PRBRC that in Rule XVII 2e, a cesgation
order may be mailed to an operator.
PRBRC noted that the State is required
to deliver such an order immediately by
hand to the operator.

The State has indicated in a letter
dated August 5,1980 (Administrative
Record No. WY-220) that it will conduct
field enforcement. The Secretary finds
that Wyoming will immediately hand-
deliver such an order as part of its field
enforcement. (See Finding 20.A, above.

C30 RegardingRule16 of
Wyoming's Rules of Practice and
Procedure, PRBRC and EPI expressed
the opinion that the Environmental
Quality Council should not be permitted
to charge an interested citizen for the
cost of a hearing transcript. Such an
expense, it is contended, effectively
dissuades the average citizen from
exercising his or her constitutional right
to petition the government for redress of
grievances.

Nothing in SMCRA (Title V) or the
regulations (30 CFR Chapters G orL)
would require the State to provide
copies of hearing transcripts to
interested citizens free of charge. The
Secretary notes that States are required
under 30 CFR 700.14 to make such
transcripts available for public
inspection, and the cost of a transcript
could be covered under W.S. 35-11-
902(e) and W.S. 35--11-437fj regarding
the award of costs.

C.31 EPI asserted that the changes in
the narrative on public participation,
which Wyoming agreed to in its January
15, 1980, memorandum must be formally
incorporated into the State program
through a detailed description, as
reqjuired by 30 CFR 731.14(g)(14]. and.
where appropriate, through regulatory
changes.

Wyoming Ggreed to send copies of
proposed statutory and regulatory
changes to all interested parties in
response to previous public comments
(Administrative Reco:d WY-99 and
WVY--211). Wyoming promulgated
rulemaking procedures in its Rules of
Practice and Procedure. The Wyoming
program provides all of the citizen
access required by the Act in the key
areas identified in the preamble at 44 FR
1495. The Secretary believes that
Wyoming has adequately provided for
public participation in the development
and revision of the State regulations and
the State program and that it is not
necessary for the State to provide a
detailed description or make regulatory
changes.

C.32 EPI contended that Wyoming
should be required to publish in the
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State register, a notice of the receipt of a
complete petition to designate land
unsuitable, as required by 30 CFR
7641.5(b)(2).

The Secretary finds that the
- publication of a notice of a petition in',

the offices of the county clerks of the
counties in which the petition is
concerned satisfies the Federal
requirements of 30 CFR1764.15(b)(2),
since the State does not have a State
register and all other public nbtification
requirements meet the Federal
requirements.

C.33 It is asserted by EPI that,
regarding 30 CFR 764.13(b) (designation
of lands unsuitable for coal mining),
Wyoming still has not provided
adequate assurances that the"
requirement that a petitioner identify
specific sources of supporting evidence
on which allegations of fact rest are to
apply only to the extent known and that
it cannot serve as a basis for the
rejection of a petition as incomplete. EPI
also contended that XVIII 2d(4),
requiring the identification of the
criterion on which the proposed
designation rests, Is more burdensome
on the petitioner than the Federal
requirements.-

As noted above in Finding 21.D of this
notice, the Secretary finds that the
criteria or 6riterion and supporting
evidence to the criteria, would be
limited to the information known to the
petitioner.

C.34 EPI argued that Wyoming has
not presented adequate justification that
their enforcement personnel numbers
are sufficient to carry out the projected.
work load under their State program, as
required und6r 30 CFR 731.14(i) and (j).

Wyoming has resubmitted data which
indicates a total program personnel
capacity of 22.77 full-time employees.
The Secretary found on the basis of this
resubmitted data that the total program
staffing needs as required by 30 CFR
731.14(e), (f), (i),and 0) are met (see
Finding 30].

C.35 PRBRC expressed concern with
Wyoming's definition of "adjacent
area," which the State limits to one-half
mile beyond the proposed permit
boundaries. PRBRC commented that
groundwater hydrology is unlikely to
respect a presumptive limitation of one-
half mile and contended that the
definition is arbitrary and unjustified.

The Secretary has found Wyoming's
definition of "adjacent area" in Rule I
2(3) to be consistent with the Federal
definition in 30 CFR-701.5. See Finding
14.13, above. The presumptive limit
provides some initial indication of the
extent of information-gathering
activities. The PRBRC is correct that it is
unlikely that all groundwater effects will

occur only-within the one-half mile limit.
However, the effects of mining on
groundwater will often extend less than
one-half mile (e.g., up gradient along the
potentiometric surface). In addition,
Wyoming has promulgated Rule II
3a(6)(k] to require hydrologic and
geologic information for the adjacent
and general areas sufficient to assess
the probable hydrologic consequences.
The Secretary has found (Findings 14.13
and 14.23] the promulgated riles
consistent with the Federal
requirements.

C.36 The PRBRC noted that Rule II
2a(1)U)(ii) of the Wyoming resubmission-requires a permit applicant to list all
existing water wells, including all wells
filed with the State Engineer, PRBRC.
suggested that the State Engineer's
records may not be current, and that
applicants should be required to
undertake serious research into existing
local water Wells.

The cited rule requires submission of
a list of "all existing water wells on the
proposed permit area and adjacent area,
including all wells filed with the State
Engineer's office three miles or less from
the proposed permit area." Thus, any
wells that may be affected must be
inventoried, regardless of whether they
are listed in the State Engineer's
records. The Secretary believes that the
concerns of the PRBRC have been taken
into account.

C.37 Referring to the same section of
Wyoming's rules, PRBRC commented
that surveys of premining water levels
should be mandatory, rather than
optional, as provided in the Wyoming
resubmission. It is essential that a
premining data base be established, the
comment contended, in order to assess
the cumulative effects bf coal surface
mining on groundwater hydrology.

Again, Rules II 3b(10) and (11) require
adequate information to evaluate the
hydrologic impacts of the proposed
operations. Wyoming's Guideline No. 8
(hydrology, in Section IVA, 2, requires
a description of the poteptiometric
surface which includes premining
surveys of water levels wherever the
proposed operations may affect
groundwater..The surveys are, therefore,
mandatory.

C.38 Concern was expressed by the
PRBRC regarding the formula used by
Wyoming for determining the
importance of an alluvial valley floor to
farming. PRBRC expressed the belief
that this formula, which appears in
Wyoming's analogue to 30 CFR 822.12, is
difficult for the layman to understand, is
capriciously based on ownership, and
fails* to consider the maximum

'.productive potential of the alluvial
valley floor.

I

The formula represented in Rule III 2d
(P=3.+0.0014x) is an alternative
measure of the significance of an
alluvial valley floor and, as such,
considers the maximum productive
potential of an alluvial valley floor, The
formula is used only on small farms,
where the total agricultural production
or its equivalent is 5000 animal units or
less. On these small farms, the total
agricultural units of production
represent "x" in the formula. The "P"
value represents the maximum number
of animal units that could be affected by
the removal of an alluvial valley floor by
mining and still be considered
insignificant. In those cases then where
mining woulU adversely affect the
productivity of a small farm (i.e., where
the "P" value would be exceeded)
mining would be prohibited,

The Federal regulation for determining
"significance" (30 CFR 785.19(e](2)) has
been remanded by the district court
(Opinion of February 26, 190, at 51-52).
Accordingly, there are no Federal
minimum standards with which to
compare Wyoming's specific test, The
court found that the Federal regulations
emasculate the statutory exemption of
Section 510(b)[5)(A) of SMCRA,
specifically, the "small acreage"
exemption, and directed the Secretary to
allow mining on an alluvial valley floor
that results in a negligible impact on the
farm's production. The State program
allows mining on alluvlal valley floors
where the above formula shows a
negligible impact consistent with
Section 510(b)I5)[A) of SMCRA.

The Wyoming provisions for alluvial
valley floors are addressed in Findings
12.4 and 13.116. The Secretary has found
these provisions consistent with the
Federal-requirements.

C.39 The PRBRC asserted that a
provision should be added to
Wyoming's rules and regulations
requiring a permit application to include
specific plans for the entire coal surface
mining facility, including haul roads,
loadout facilities, and waste and refuse
areas. PRBRC contended that the State
appears to have taken the position that
all facilities involved in the mining
operation must be permitted, but not
necessarily at the same time. Requiring
an applicant to present all necessary
facilities at once would help to eliminate
poorly-planned development and its
associated disruptions.

Wyomin has defined the term
"permit area" to mean the entire area of
land and water affected during the
"entire life of the operation" (Rule I
2(56)). Thus, all operations included
within the defined term "surface coal
mining operation" (W.S. 35-11-
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103(eXxx)l are included within the
permit area.

*40 The PRBRC is concerned that
mining operations may be permitted
without review of the necessary
facilities and cites the Ash Creek mine
in Wyoming as an example. According
to PRIRC, this mine has been inactive
for one and one-half years because it
was permitted without any
transportation facilities.

W.S. 35-11--40(d) requires
termination of a permit if permitted
operations have not been initiated
within 3 years (unless good cause
exists). Rule IV 3s requires a complete
plan for reclamation if the operation is
ceased for more than 30 days. While
Rule IV 3a(l){c) allows additional time
for backfilling and grading, additional
time is permissible only if it is
demonstrated to be necessary on the
basis of mining conditions. Thus, while
it is not possible to completely ensure
that all mining operations continue to
completion, the type of problem
descmibed by the commenter would have
to be resolved to allow reclamation. The
Secretary does not believe Wyoming
needs to place an additional
requirement in its progan.

C.41 The Belle Fourche Pipeline
Company BFPC) contended that
Wyoming's resubmission does not
adequately insulate lawful surface
users, such as oil, gas and water wells,
oil, gas and coal slurry pipelines, and
various other public interest users from
possible damage or expense caused by
surface mining operations.

In particular, BFPC contends the State
program should define "surface owner"
to include one with interests such as
easements or tenancies in the surface.
The Wyoming rules do require that "all
operations be conducted so as tominimize disruption of any services
provided by facilities located on. under
or through the permit area." unless
otherwise approved (Rule IV 3k}. The
Wyoming statutes also provide for
surface owner protection (W.S. 35-1l-
416). W.S. 35-11-40(b)(xiii) requires the
operator to avoid endangering property.
Rule I1 3a(6)(n) requires a complete
application to show the location of man-
made features such as pipelines, water,
oil or gas wells, and public or private
rights-of-way or easements.

Neither the Federal regulations nor
the Wyoming program defines "surface
owner." Although the ommenter cited
30 CFR 742.13, that section of the
Federal program pertains to Federal
lessee protection on Federal lands only
and is not required of the State for non-
Federal lands.

The Secretary believes that the
concerns of the commenter appear

properly addressed by the State
program and other applicable laws, and
that damage to the property interests
described by the commmenter will be
avoided or compensated for wherever
appropriate.

C.42 The Pittson Coal Company
disagrees with Finding 14.18 that W.S.
35-11-406(b)(xi) is similar to Section
510(b)(6) of SMCRA. Although W.S. 35-
11-406(b)(xi) Is different from the
Federal statute, it is not inconsistent
with Federal program requirements.

Federal law requires consent of the
surface owner to the extraction of coal
by surface mining methods only if the
owner of the mineral estate does not
already have that right by conveyance
or operation of State law. Wyoming
requires consent of the surface owner to
the extraction of coal by surface
methods and that a mining and
reclamation plan be approved before the
State may issue a permit, if the
landowner meets the definition of
"resident or agricultural landowner" in
W.S. 35-11n- xi)(A) and (B). In this
case, the Wyoming statutes have
included a provision that is additional to
the Federal requirements.

Section 505(b) of SMCRA states that
any State law which provides for more
stringent land use and environmental
controls and regulation of surface coal
mining and reclamation operations than
do the provisions of SMCRA shall not be
construed to be inconsistent with the
Act. The Wyoming requirement that
"resident or agricultural landowners"
consent to mining operations on their
land is a more stringent land use and
environmental control. The Secretary.
therefore, finds that W.S. 35-11-
406(b)(xi)(A) and (B) are not
inconsistent with the Federal
requirements.

C.43 The Pittson Coal Company
further commented that W.S. 35-11-
400(b)(xi), which allows certain
landowners to veto mining and
reclamation plans, would effectively
result in depriving the mineral estate
owner of his constitutional protection
against a taking of his property without
just compensation or due process of law.

The statutes of the Environmental
Quality Act that the commenter is
questioning became effective in
Wyoming on July 1,1973. The issue
raised by the commenter is not a direct
result of the passage of SMCRA or of the
State program review. The Secretary
believes that under Section 505(a) of
SMCRA the Wyoming provisions are not
inconsistent with the provisions of the
Federal Act.

r-44 The Pittson Coal Company also
requests clarification on parts of W.S.
35-11-406(b)(xi) and (xii). The company

questions (a] whether or not W.S. 35-11-
400(b)(xi) is subject in all respects to
W.S. 35-11-406(b](xil, (b) whether or
not W.S. 35-11-406{b)(xiij(c imposes a
condition that may override new
subsection (E), and (c) whether or not
subsection Cc) also imposes a condition
that may override the legal authority
which the mineral estate owner has
under the conveyance he holds.

The Secretary suggests that the
commenter contact the Wyoming
Department of Environmental Quality to
obtain clarification on the exact function
of W.S. 35-11-406. This comment is not
pertinent to the Secretary's approval of
Wyoming's program. See comment 43.

C.45 Three Wyoming coal operators,
Kerr McGee, Sunedco, and Amax, have
asked that the Secretary disapprove
portions of the Wyoming program
containing provisions remanded or
suspended in the district court decisions.

The May 16,1980, memorandum order
In re: Permanent Surface AMining
Begulation Litigation (Civil Action No.
79-1144) required the Secretary to
affirmatively disapprove those segments
of a State program that incorporate
suspended or remanded regulations. On
August 15,1960, the court stayed its
decision to allow the Secretary, upon
the voluntary request of a State, to
approve a State program which
incorporates suspended or remanded
regulations. The court also clarified that
its May 16 memorandum did not affect
the validity of provisions in a State
program based on State law adopted
prior to the SMCRA or provisions
adopted by rulemaking proceedings
conducted subsequent to the court's
ruling. A State may independently adopt
a regulation that the court has ruled the
Secretary is without power to require.

In a letter dated August 5,1980
(Administrative Record No. WY-220).
the Governor of Wyoming voluntarily
requested that the Secretary not
disapprove any of the State's regulations
on the basis of the decision in In re:
Permanent Surface Mining Reguation
Libtgation. Therefore, pursuant to the
stay order, the Secretary will not
disapprove any of Wyoming's
regulations on the basis that they are
counterparts to remanded or suspended
Federal regulations.

C.46 The Amex Coal Company
states that Section 4 of the 190
amendment to the Wyoming
Environmental Quality Act limits the
addition of conditions to the final
program approval. Additionally. the
commenter states that the use of any
such conditions could jeopardize the
triggering to the permit application
process.
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The Secretary disagrees with the
commenter's analysis of Section 4 of the
1980 amendment to the Wyoming
Environmental Quality Act-concerning
"final" approval of the State program..
Governor Herschler stated, in response
to OSM comments, that "any approval,
conditional or otherwise, would be the
final, appealable decision by the
Secretary. Under the recently
promulgated statutes governing surface
coal mining operations, a final decision
under Pub. L. 95-87 makes the new law
on' submitting permit applications
effective." (Administrative Record No.
WY-220). The Secretary has relied upon
this interpretation in conditionally
approving the Wyoming program.

C.47 Sunedco comments specifically
on the State's adoption of the remanded
Federal effluent standards that apply to
runoff from reclaimed lands relesed as'
point source discharges from required
sedimentation ponds. The company
believes the State's use of these effluent
standards for runoff from reclaimed
lands is unjustified in light of the lack of
current research data and in light of' the
district court opinion, In re'Permanent
Surface Mining Regulation Litigation
(May 16, 1980, Opinion at pp. 19-20).

Wyoming has, and will continue to
use, these effluent limits as long as-point
source discharges from sediment ponds
exist. This procedure is based on W.S.
35-11-301. However, Wyoming has
promulgated Rule IV 3g(1), which will
effectively make the effluent limitation
applicable until baseline water quality is
achieved in runoff from re;egetated
areas. The Secr!tary is not required to
*disapprove this State provision (In re:.
Permanent surface Mining Reclamation
Litigation, Civil Action No. 79-1144,
August 15, 1980 (Partial Stay of May 16,
1980 Opinion)).

F. Secretary's Decision

Background on Conditional Approval
The Secretary 16 fully committed to

two key aims whichunderlie SMCRA.
The Act calls for comprehensive
regulation of the effects of surface'coal
mining on the environment and public
health and safety and for the Secretary
to assist the States in becoming the,
ljrimary regulators. under the Act. To
enable the States to achieve that
primacy, the Secretary has undertaken
many activities of which several are
particularly noteworthy. "

The Secretary has worked'closely
with several State organizations such as
the Interstate Mining Compact
Commission, the Council of State
Governments, the National Governors
Association and the Western Interstate
Energy Board. Through these groups .

OSM has frequently met with State
regulatory authority personnel to
duscuss informally how the Act should
be administered, with particular
reference to unique circumstances in
individual States. Often these meetings
have been a way for OSM and the
States to test new ideas and for OSM to
explain portions of the Federal
requirements and-how the States might
meet them. Alternative State regulatory
options, and the "State window"
concept, for example, were discussed at
several meetings of the Interstate
Mining Compact Commission and the
National Governors Association.

The Secretary has dispensed over $6.9
million in program development grants
and over $37.6 million in initial program
grants to help the States to develop their
programs, to administer their initial
programs, to train their personnel in the
new requirements, and to purchase new
equipment. In several instances OSM-
detailed its personnel to States to assist
in the preparation of their permanent
program submissions. OSM has also met
with individual States to determine how
best to meet the Act's environmental
protection goals.

Equally important, the Secretary
structured the State program approval
process to assist the States in achieving
primacy. He voluntarily provided his
preliminary views on the adequacy of
each State program to identify needed
changes and to allow them to be made
without penalty to the State. The
Secretary adopted a special policy to
insure that communication between him
and the States remained open and
uninhibied at all times. This policy was
critical to avoiding a period of enforced
silence with a State after the close of the
public comment period on its program
and has been a vital part of the program
review process (see 44 FR 54444,
September 19, 1979).

The Secretary has also developed in
his regulations the critical ability to
approve conditionall a State program.
Under the Secretary's regulations,
conditional approval gives full primacy
to a State even-though there are minor
deficiencies in a program. This power is
not expressly authorized by the Act; it
was adopted through the Secretary's
rulemaking authority under 30 U.S.C.
201(c), 502(b), and 503(a)(7).

The Act expressly gives the Secretary
only two options-to approve or
dissapprove a State program. Read
literally, the Secretary would have no
flexibility; he would have to approve
those programs that are letter-perfect
and disapprove all others. To avoid that
result and in recognition of the difficulty
of developing an acceptable program,
the Secretary adopted the regulation

providing the authority to approve
conditionally a program.

Conditional approval has a vital effdt
for programs approved in the Secretary's
initial decision: It results in the
implementation of the permanent
program in a State months earlier than
might otherwise be anticipated. While
this may not be significant in States that
already have comprehensive surface
mining regulatory programs, in many
States that earlier implementation will
initiate a much higher degree of
environmental protection. It also
implements the rights SMCRA provides
to citizens to participate in the
regulation of surface coal mining
through soliciting their views at hearings
and meetings and enabling them to file
requests to designate lands as
unsuitable for mining if they are fragilo
historic, critical to agriculture, or simply
cannot be reclaimed to their prior
productive capability.

The Secretary considers three factors
in deciding whether a program qualifies
for conditional approval. First Is the
State's willingness to make good faith
efforts to effect the necessaiy changes.
Without the State's commitment, the
option of conditional approval may not
be used.

Second, no part of the program can bo
incomplete. As the preamble to the
regulations says, the program, even with
deficiencies, must "provide for
implementation and administration for
all processes, procedures, and systems
required by the Act and these
regulations" (44 FR 14961). That is, a
State must be able to operate the basic
components of the permanent program.,
the designation process; the permit and
coal exploration systems; the bond and
insurance requirements; the
performance standards; and the
inspection and enforcement systems, In
addition'there must be a functional
regulatory authority to implement the
other parts of the program, If some
fundamental compohent is missing,
conditional approval may not be used.

Third, the deficiencies must be minor.
For each deficiency or group of
deficiencies, the Secretary considers the
significance of the deficiency In light of
the particular State in question,
Examples of deficiencies that would be
minor in virtually all circurfistances are
correction of clerical errors and
resolution of ambiguities through an
attorney general's opinion, revised
regulations, policy statements, and
changes in the narrative or the side-by-
side.

Other deficiencies require individual
consideration. An example of a
deficiency that would most likely be
major would be a failure to allow
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meaningful public participation in the
permitting process. Although this would
not render the permit system incomplete
because permits could still be issued,
the lack of any public participation
could be such a departure from a
fundamental purpose of the Act that the
deficiency would most likely be major.

The use of a conditional approval is
not and cannot be a substitute for the
adoption of an adequate program.
Section 732.13(i) of Title 30 of the
regulations gives the Secretary little
discretion in terminating programs
where the State, in the Secretary's view,
fails to fulfill the conditions. The
purpose of the conditional authority
power is to assist States in achieving
compliance with SMCRA, and not to
excuse them from that responsibility.

Conditional Approval

The Wyoming program is in
compliance with and has fulfilled all the
requirements of SMCRA and in all other
respects meets the criteria for approval,
except for those deficiencies listed
below.

1. Wyoming has failed to promulgate a
definition of "complete application" for
purposes of its determination in the
permit process that all parts of the
application are acceptable and the
application is ripe for public notice,
public comment and final decision. This
definition is important because of its
relation to the thoroughness and
efficiency of the State review. The
necessity of adopting such a definition
results from procedural aspects of
Wyoming's permit system which the
Secretary did not impose. Wyoming's
failure to adopt the definition was an
oversight on its part. While the absence
of this definition should be remedied, it
is not so major as to require disapproval
because the permit process can proceed
for 270 days after program approval
without the definition. The State has
agreed to conduct rulemaking to
promulgate such a rule; it would prefer
ordinary but will undertake emergency
rulemaking to make the rule effective
immediately, if necessary.

2. Wyoming Rule 1 2(98] defines toxic
materials as those having "lethal"
effects, while the Federal rule (30 CFR
701.5) uses the test of "detrimental"
3ffects. This definition is important
because it forms the basis for special
reatment of various materials
ancovered during mining. If the material
is toxic then it must be kept away from
water and ultimately buried rather than
left on or near the surface. If the test is
"lethal," there is too great a risk to fish
and wildlife. While the difference
between the tests merits correction, it is
not so major as to require disapproval of

the program. In most circumstane-es the
results would be the same and the
borderline cases in which the definition
would make a difference are not likely
to occur before the change is made. The
State has agreed to promulgate by
ordinary rulemaking an amendment to
the Wyoming rule which would make it
consistent with the Federal rule.

3. The existing Wyoming rules are
inconsistent with the Federal regulations
allowing intervention and the awarding
of attorneys' fees in administrat;ve
proceedings. Both of these Federal
regulations implement the strong public
participation requirements of the Act.
Attorneys' fees are specifically provided
for in the Act in both administrative and
judicial proceedings. However, this
deficiency does not require disapproval;
it is very unlikely that ny
circumstances will arise, before the
State makes the correction, that will
lead to inconsistent results. The State
has agreed to undertake an ordinary
rulemaking to promulgate an
amendment to the Wyoming rule which
would make it consistent with the
Federal rule and, prior to final
promulgation, to the extent possible, to
Interpret its existing administrative
intervention rules to be consistent with
the broad right of intervention in the
Federal regulations.

4. Wyoming must require permit
applicants to compy with certain
portions of its permit application
guidelines in order for Wyoming's
program to be consistent with portions
of the Federal Act and regulations.
Without the authority to require
compliance with its guidelines, the State
could not legally insist on certain permit
application information necessary, for
instance, to identify fully alluvial valley
floors and assure the protection of their
hydrological function. The State has
failed to demonstrate adequately that it
may require compliance with its
guidelines. While this deficiency should
be corrected, it can be corrected by
emergency rulemaking prior to the filing
of permit applications and tlhe State has
agreed to exercise its discretion to
obtain the information in the meantime
if the need should arise. Wyoming has
also agreed to promulgate a regulation
by emergency rulemaking that would
demonstrate its authority to require the
necessary information.

5. The Wyoming provision for release
of bonds at the conclusion of
reclamation does not require that the
revegetation measurements be made
during the last two years of the bond
period. This is important because
revegetation can sometimes be
successful immediately after fertilizing

and watering but fail several years later
when unaided. Thus, If success were
measured in the early rather than last
two years, bonds might be released
despite revegetation failure. While this
should be corrected, it is not so major a
deficiency as to require disapproval.
There is more than ample time to make
the adjustment before any revegetation
measurement or bond releases occur.
The State has agreed to undertake an
ordinary rulemaking to make its rule
consistent with the Federal requirement
that successful revegetation be
measured during the two years
immediately preceding bond release.

6. Wyoming has failed to require that,
prior to approval of a permit, the
applicant demonstrate that all
reclamation fees required by 30 CFR
Chapter VII, Subchapter R. have been
paid. This is necessary to assure that the
applicant has paid the tonnage fees on
mined coal to the Abandoned Mine
Reclamation Fund.

7. Wyoming has no provision
governing judicial granting of temporary
relief in accordance with Section 526(c)
of SMCRA. Title 30 CFR 732.15(b)(15)
provides that a State program may be
approved only if it "[plrovides for
administrative and judicial review of
State program actions, in accordance
with sections 525 and 526 of the Act and
subchapter L of this chapter." This
omission in the State program may be
corrected through rulemaking or through
a demonstration that applicable State
law is in accordance with Sections 525
and 526 of SMCRA.

Given the nature of these deficiencies
and their magnitude in relation to all the
provisions of the Wyoming program, the
Secretary has concluded that they are
minor deficiencies. Accordingly, the
program is eligible for conditional
approval under 30 CFR 732.13Ci]
because:

1. The deficiencies are of such a size
and nature as to render no part of the
Wyoming program incomplete since all
other aspects of the program meet the
requirements of SMCRA and 30 CFR
Chapter VII and these deficiencies,
which will be promptly corrected, will
not directly affect environmental
performance at coal mines;

2. Wyoming has initiated and is
actively proceeding with steps to correct
the deficiencies; and

3. Wyoming has agreed, by letter
dated September 15, 1980, to correct
regulation deficiencies 1, 2, 3, and 5, 6.
and 7 within 4 months and deficiency 4
within 30 days.

Accordingly, the Secretary is
conditionally approving the Wyoming
program. This approval shall terminate
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'if the'seven deficiencies identified are
not corrected by the above times.

This approval is effective November
26, 1980. Beginning on that date, the -
Wyoming Department( of Environmental
Quality shall be deemed the regulatory
authority in Wyoming and all surface
coal mining and eclamation operations
on non-Federal and non-Indian lands
and all coal ex~qloration on Aen-Federal
and non-Indian landis in Wyoming shall
be subject to the permanentregulatory
program.

On non-Federal and non-Indian lands
in Wyoming the permanent regulatory
program consists of the State program
approved' by the Secretary.

On Federal lands, the permanent
regulatory program consist' of the
Federal rules made applicable under 30
CFR ChapterVIL Subchapter D, Parts
740-745. As discussed above under
"Introduction," consideration oea
Federal/State cooperative agreement for
the Federal lands program is the subject
of a separate rulemaking.

The Secretary's approval of the
Wyoming program relates at this time
only to the permanent regulatory - "
program under Title V of SMCRA. The'
approval does not constitute approval of
any provisions related to
implementation of Title IV, the
abandoned mine lands reclamation
program. In accordance with 30 CFR
Part 884, Wyoming may submit a State
reclamation plan now that its permanent-
program has been approved. At the time
of such a submission, all provisions
relating to abandoned mine reclamation
will be reviewed by the Secretary.
Additional Findings,

The Secretary has determined that.
pursuant to Sectiofi 702(d) of SMCRA, 30
U.S.C. 1292(d), no environmental impact
statement need be prepared on this
6pproval.

The Secretary has determined that'
this document is not a significantrule
under Executive Order 12044 or 43 CFR
Part 14, andno regulatory analysis is
being prepared on. this approval.

Dated: November 20,1980.
Joan M. Davenport;
Assistant Secretary of the Interior.

A new Part, 30 CFR Part 950, is
adopted to read as follows:

PART 950-WYOMING

ser.
950.1 Scope.
950.10 State program approval.
950.11 Conditions of State program

approval.
Authority: Pub; L 95-87, Section 503 (30

U.S.C. 1253).

§ 950.1 Scope.
This Partcontains all rules applicable

'only within the State of Wyoming which
have been adopted under the Surface
Mining Control and Reclamation Act of
1977.

§ 950.10 State program approval.
The Wyoming State program, as

submitted on August 15, 1979, and
resubmitted on May 30,1980, is
approved, effective November 26,1980.
Copies of th'r approved program are
available at:
Wyoming Department of Environmental

Quality,
Land Quality Division,
Hathaway Building,
Cheyenne, Wyoming 82002.
Wyoming Department of Environmental

Quality, Land Quality Division, Field -
Office, 30 East Grinnell Street,
Sheridan, Wyoming 82801.

Wyoming Department of Environmental
Quality, Land Quality Division, Field
Office, 933 Main Street, Lander,
Wyoming 82520.

Office- of Surface Mining, Brooks Tower,
1020 15th Street, Denver, Colorado
80202; telephone: (303) 837-5421.

Office of Surface Mining, Department of
the Interior, Room 153, 1951
Constitution Avenue, N.W.,
Washington, D.C. 20240.

§ 950.11 Terms and conditions of State
program approval.
• . The approval of the State program
-will terminate unless the following
conditions are falfilled by the dates
'indicated:

(a) On or before four months after
November 26. 1980, Wyoming must
assure the Secretary that it is
implementing a definition of "complete
application! forpurposes of W.S. 35-11-
406, which is consistent with 30 CFR
770.5.

(b) On or before four months after
November 26,1980, Wyoming must
promulgate an amendment to its rule
defining toxic materials, to require only
a-showing of "deterimental" effects, or
make other changes in its program to
achieve the same result.

- (c] On or before four months after
November 26, 1980, Wyoming must
establish requirements which'are
consistent with the Federal attorneys'
fees and intervention regulation in 43
CFR Part 4.

(d) On or before 30 days after
November 26,1980, Wyoming must
make-its guidelines as enforceable as its
rules.
- (e) On or before four months after
November 26,1980, Wyoming must
require revegetation productivity.

'measurements in the lasttwo -

consecutive years of the responsibility
period, consistent with 30 CFR
816.116(b)(1J(ii).

(f) On or before four months after
November 26, 1980, Wyoming must
require that applicants for a permit
demonstrate that all reclamation fees
required by 30 CFR Chapter VII,
Subchapter R, have been paid.

(g) On or before four months after
November 26,1980. Wyoming must
dimonstrate that its law and practice ib
in accordance with Section 520(c) of
SMCRA with respect to Its judicial grant
of temporary relief, or, if it cannot so
demonstrate, change its law or
regulations to make them in accordance
with Section 526(c).
[FR Do 80--3780rFiled11-25- &45 am
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[A-5-FRL 1680-71

Approval and Promulgation of
Implementation Plans, Ohio

AGENCY. U.S. Environmental Protection
Agency.,
ACTION: Final rule.

SUMMARY: This action revises the
Federally promulgated'Ohlo State
Implementation.Plan for sulfur dioxide
as it applies to the Ohio Edison North
Avenue Plant in Mahoning County. This
emission limitation revision is based
upon ambient monitoring and emissions
data provided by the Ohio
Environmental Protection Agency and
submitted to USEPA by the Ohio Edison
Company. The ambient monitoring and
emissions data demonstrate that the,
revised emission limitation will ensure
the attainment and maintenance of the
National Ambient Air Quality
Standards.
EFF ECTIVE DATE. December 20, 1980.
FOR FURTHER INFORMATION CONTACT.
Debra Marcantonio, Air Programs
Branch, U.S. Environmental Protection
Agency, Region V, 230 South Dearborn
Street, Chicago, Illinois 60004,
Telephone (312) 886-6039.
SUPPLEMENTARY INFORMATION: On
August 27, 1976 (41 FR 36324), the
USEPA promulgated regulations
establishing a State Implementation
Plan (SIP) for the control of sulfur
dioxide (SO2) in Ohio. This final rule
will amend that SIP as is applies to the
Ohio Edison North Avenue Plant in
Mahoning County.
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Since the current regulations were
promulgated, there has been a
substantial reduction in the SO
emissions in the Mahoning River Valley
(Mahoning and Trumbull Counties) with
a significant improvement in the air
quality. Consequently, on October 9,
1979 (44 FR 57929), the USEPA
redesignated Mahoning and Trumbull
Counties as attainment areas for sulfur
dioxide.

On March 18,1980, the Ohio Edison
Company requested a revision to the
sulfur dioxide plan for its North Avenue
steam heating plant in Mahoning
County, Ohio. Since the National
Ambient Air Quality Standards are
currently being protected, Ohio Edison
requested a limit that reflects status quo
emissions. This request was supported
by ambient monitoring and emissions
data for the area which were provided
by the Ohio Environmental Protection
Agency. The data, which compares
emissions with air quality data in the
years 1974 and 1978, indicates that the
reduction in SO ground-level ambient
air quality concentrations is
commensurate with the reduction in SO
emissions. Therefore, the current
attainment status'of the area will not be
threatened by regulating the North
Avenue Plant at status quo emissions.
Further, the data demonstrates that the
24 hour and annual primary standards
are more constraining than the 3 hour
secondary standard. Thus, an emission
limitation designed to protect the
primary standards will also protect the
secondary standard.

Section 163 of the Clean Air Act
contains specific allowable
deterioration increments for increases in
ambient sulfur dioxide concentrations in
attainment areas. Since the existing SIP
is based on a rollback analysis, a
screening based on rollback techniques
was made to approximate PSD
increment consumption. This analysis
indicates that the SIP revision will not
consume all of the available PSD
increment. As discussed below, a
modeling analysis was not performed
because of source-terrain interaction
problems.

On July 25,1980, USEPA pioposed
approval of this revision (45 FR 49599).

- A 30 day public comment period was
provided. During the public comment
period, one comment was received
which addressed several issues. Each
issue raised in this comment is
addressed below.

1. Coal Consumption
The commentor was concerned about

the USEPA's clainr that the proposed
limit feflects status quo emipsions. The
commentor argued that to maintain the

same SOi emission rate, the increase in
emission limitation must be offset by a
reduction in the amount of coal
consumed. The commentor claimed that
the only effective way to ensure a
reduction in the quantity of fuel burned
is by operation below capacity. The
commentor maintained that a reduction
through a curtailment in the hours of
operation is not acceptable, since there
could still be periods with the source
emitting above current emission levels
(e.g., operation at full load using 4.75
lbs/MMBTU coal). Thus, to ensure the
same lbs/hr emission level, the increase
in the lbs/MMBTU limit should be
balanced by a decrease in the MMBTU/
hr value.

The USEPA appreciates the
commentor's concern but wishes to
point out that although the proposed
revision constitutes a paper relaxation
in SO1 emissions, it does not represent a
change in actual emissions. In other
words, the revision seeks to change the
allowable emission level to reflect the
actual emission level. This can be seen
by examining two factors: fuel
characteristics and fuel consumption.

The proposed emission limitation is
based on monthly average fuel data
from 1977,1978, and 1979. The chosen
limit (i.e., 4.75 lbs/MMBTU) reflects the
typical percent sulfur and BTU/Ib
values of the coal burned over this
three-year period. Thus, the source is
being regulated at their typical status
quo fuel characteristics. (Note, even
though the limit was based on monthly
averages, the limit was evaluated and
will be enforced as a 24-hour average
value.)

Although the revised regulation does
not address coal consumption, the
USEPA's analysis of SO emissions and
monitoring data considered the
maximum annual coal usage in recent
years. Recent coal usage figures were
used since no increase in consumption is
anticipated as a result of this revision.
This analysis demonstrated that the
NAAQS will be protected at the
proposed limit even with the North
Avenue Plant burning its maximum
actual amount of coal.

A fuel monitoring requirement would
serve little purpose in light of the
expected maintenance of current coal
consumption. Thus, the USEPA feels
that it is unnecessary to apply strict
monitoring requirements on the amount
of coal burned.

2. Interim Enforcement Policy
The commentor questioned how the

USEPA's Enforcement Policy for Sulfur
Dioxide Emission Limitations in Ohio
(published February 11, 1980, 45 FR
9101) affects this emission limitation.

The means of determining compliance
with emission limits under the SIP is still
a stack test conducted in accordance
with 40 CFR Part 60, Appendix A.
Method 6. The purpose of the
enforcement policy is to focus resources
on those sources presenting the greatest
environmental threat. The policy
represents a screening process for
prioritizing cases in need of Federal
enforcement action. This enforcement
policy is not intended to modify the SOz
emission limits applicable to any source.
Thus, the enforceable emission limit for
the North Avenue Plant is 4.75 lbsI
MlBTU.

3. Use of Rollback Techniques
The commentor objected to the use of

rollback techniques in establishing
emission limitations since adequate
modeling techniques are available to
account for the source-terrain
interaction problems in this area.

USEPA disagrees that appropriate
reference modeling techniques exist for
this area. In developing the original
Federal SO2 SIP for Ohio, an attempt
was made to apply the CDM model to
Youngstown. An acceptable calibration,
however, could not be achieved.

Consequently since no other reference
models were determined to be
appropriate. dispersion modeling could
not be used to set emission limitations
in the Youngstown area. In lieu of
appropriate modeling methodology
USEPA guidelines permit the use of
rollback techniques. Thus, the
application of rollback for the North
Avenue Plant is approvable, since
appropriate reference modeling
methodology is not available or
applicable.

Based upon the Agency's review of
the technical documentation submitted,
USEPA has determined that approval of
this SIP revision will not jeopardize the
attainment and maintenance of the
National Ambient Air Quality
Standards. Therefore, USEPA is revising
the emission limitation of the Ohio
Edison North Avenue Plant.

Under Executive Order 12044 (43 FR
12661), USEPA is required to judge
whether a regulation is "significant"
and, therefore, subject to certain
procedural requirements of the Order or
whether it may follow other specialized
development procedures. USEPA labels
these other regulations, "specialized". I
have reviewed this proposed regulation
pursuant to the guidance in USEPA's
response to Executive Order 12044,
"Improved Environmental Regulations,"
signed March 29,1979 by the
Administrator and I have determined
that It is a specialized regulation not
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subject to the procedural requiremeits
of Executive Order 12044. .

Under Section 307(b)(1) of the Clean
AirAct, judicial review of this final
action is available only by the filing of a
petition for review in thQ United States
Court of Appeals- for the appropriate
circuit within 60 days of today. Under
Section 307(b)(2) of the Clean Air Act,
the requirements which are the subject
of today's notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.
(Sec. 110, Clean Air Act as amended (42
U.S.C. 7410)) -

Dated: November"18, 1980.
Douglas Costle,
Administrator.

Part 52 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows:

Subpart KK -Ohlo

1. Section 52.1881 is ainended by
revising paragraph (b)(4o)(ivj as follows.

§ 52.1881 Control Strategy: Sulfur Oxides -

(sulfur dioxide).

(b) Regulations for the control of
sulfur dioxide in the State of Ohio
* * * * *:

(40) in Mahoning County

(iv) The Ohio Edison Company or any
subsequent owner or operator of the
North Avenue Steam Plant located in
Mahoning County shall not cause or
permit the emission of sulfur dioxide
from any stack at the North Avenue
Steam Plant in excess of 4.75 pounds of
sulfur dioxide per million BTU of actual
heat input.

tFR Dec. 60-36= Fled 11-25-80; 8:45 amI
BILLING CODE 6560-38-M

40 CFR Part 180
[PH-FRL 1683-1; PP OF2277R276]

Tolerances and Exemptions From
Tolerances for Pesticide Chemicals in
or on Raw Agricultural Cominodities;
1-Naphthaleneacetic Acid

AGENCY: Environmental Protection.
Agen~y (EPA).
ACTION: Final rule. '

SUMMARY. This regulation establishes
tolerances for residues of the plant -
growth regulator 1-naphthaleneacetic -
acid to permit application of either 1-
naphthaleneacetic acid or the ethyl ester.
of 1-naphthaleneacetic acid imoron, the

raw agricultural commodities apples
and-pears at 1.0 ppm and olives at 0.1
ppm. Tolerances have previously been
established for 1-naphthaleneacetic acid
on apples and pears at 1.0 ppm and
olives at 0.1 ppm. This regulation was
requesied by Union Carbide Co. This
regulation will permit the use of the
ethyl ester of 1-naphthaleneacetic acid
in or on apples, pears, and olives.
EFFECTIVE DATE: Effectice on November
26, 1980. t
ADDRESSES: Written objections may be
submitted to the: Hearing Clerk,
Environmental Protection Agency, Rm.
3708 (A-10)O, 401 M St. SW.,
Washington, D.C. 20460.
FOR FURTHER INFORMATION CONTACT:
Robert.J, TaylorjProduct Manager (PM)
25, Registration Division (TS-767),
Office of Pesticide Programs,
Environmental Protection Agency, Rm.
E-359, 401 M St. SW., Washington, D.C.
20460 (202-755-2196).
SUPPLEMENTARY INFORMATION: EPA
issued a notice that was published in the
Federal Register of December 4,1979 (44
FR 69726) that Union Carbide Co., Inc.,
300 Brookside Avenue, Amber, PA
19002, had filed a pesticile petition
(OF2277) with the EPA: The petition
proposed the establishment of
tolerances for residues of the plant
regulator 1-naphthaleneacetic acid in or
on the raw agricultural commodities
apples and pears at 1.0 ppm, and olives
at 0.1ppm resulting from the application
of 1-naplhthaleneacetic acid or the ethyl
ester of 1-naphthaleneacetic acid.

The data submitted inthe petition and
other relevant material have been
evaluated. The toxicology data
evaluated included an acute oral LDIo
rat [1--NAA) with a LDi of 1 milligram
(mg)/kilogramrkg); an I.P. LD, (rat)
(1-NAA) with a LDo of 1.00 mg/kg; a 3-
generation mouse (methyl ester of
1-NAA) with a no-observable-effect-
level. (NOEL) of 600 ppm (highest dose);
a 90-day ratfeeding study (1-NAA) with
a NOEL of 100 mg/kg; a 90-day dog
feeding (1-NAA) with a NOEL of 10 mg/
kg; a 2-yearralfeeding study (methyl
ester of 1-NAA) with a NOEL of 2,500
ppm; several mufagenicity tests
including hn Ames test and a dominant
lethal assay (all negative); a teratology
study (rat) (technical 1-NAA) with a
NOEL, of 50 ing/kg/day; an eye irritation,
study (rabbits) (technical ethyl ester of
NAA)-washed and unwashed eyes
.cored 0.0,on the Draize Scale; an acute
iihalation LC5o study (rats) (technical
ethyl ester of NAA) with a LC,. of
greater than 206.5 mg/llter(1); an acute
dermal LDso study (rabbits) (technical
ester of NAA) with a LD. greater than
5,000 mg/kg; an acute oral LDo study

(rats) (technical ethyl ester of NAA)
with a LDWo of 3,580 mg/kg; an acute
dermal LDb, study (rabbits)
(formulation) with a LDs. greater than
5,000 mg/kg; an eye irritation study
(rabbits) (formulation) showing corneal
opacity, iritis, and conjunctivitis In
washed and unwashed eyes at day 7: an
acute inhalation LCso study (rats)
(formulation) with a LCs* greater than
217.1 mg/l; an'acute oral LDso study i
(rats) (formulation) with a LDo of 5,585
mg/kg; arn oncogenicity study (mice)
(1-NAA) which was negative at 215 mg/
kg; a 90-day feeding (rats] (technical
NAA) with a NOEL of 150 mg/kg/dayq
and a B-month dog feeding study (NAA
technical) which did not show a NOEL

Data desirable but lacking are a
repeat of the 6month dog study and a
teratology study on a second species.
These studies are.not necessary for this
action because the current tolerance Is
being amended by the inclusion of an
additional formulation, the ethyl ester,
of 1-naphthaleneacetic acid in the
tolerance regulation and new tolerances
are not being proposed. The 6-month
dog study will be necessary for any new
or additional tolerances.

Tolerances have previously been
established for 1-naphthaleneacetic acid
on apples, pears, and quinces at 1.0 ppm
and olives at 0.1 ppm. A tolerance of
0.05 has been established on pineapples
resulting from the application 6f the
sodium salt. This regulation permits use
of the ethyl ester of 1-naphthaleneacetic
acid on apples, pears, and olives. The
published tolerances utilize 14.18
percent of the maximum permissible
daily intake (MPI}. Because no new
tolerances are being added, the (MPI)
does not change with this action. The
allowable daily intake (ADI) of 0.005
mg/kg/day is based on the go-day
feeding study with a 2,000-fold safety
factor.

There are no regulatory actions
pending against the continued
registration of this chemical, and the
nature of the residue is adequately
understood. An adequate analytical
method (liquid chromatography and
ultraviolet absorption) is available for
enforcement. Since no residues are
expected in feed items, it is concluded
that no residues are likely to occur in
eggs. milk, and meat of livestock. It Is
concluded that the tolerances will
protect the publicdhealth. Therefore, 40

'CFR Part 180 is amended as set forth
below.

Any person adversely affected by this
regulation may, on or before December
2G. 1980, file written objections with the
Hearing Clerk, EPA. Rm. M-3708 (A-
110], 401 M St. SW., Washington, D.C.
20460. Such objections should be



Federal Register / Vol. 45, No. 230 / Wednesday, November 26, 1980 / Rules and Regulations 7687

submitted in quintuplicate and specify
the provisions of the regulation deemed
to be objectionable and the grounds for
the objections. If a hearing is requested,
the objections must state the issues for
the hearing. If a hearing is granted, the
objections must be legally sufficient to
justify the relief sought.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
"significant" and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations "specialized."
This rule has been reviewed, and it has
been determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044.

Effective date: November 26,190.
(See. 408(e) 68 StaL 514, (21 U.S.C. 346a(e))}

Dated: November 19, 1980.
Edwin L. Johmon.
Deputy Assistant AdministratorforPesticide
Programs.

Therefore, Subpart C of 40 CFR Part
180 is amended by revising the
introductory text under § 180.155 to read
as follows:

§ 180.155 1-Napethaleneacetio acid
tolerances for residues.

Tolerances are established for
residues of the plant growth regulator 1-
naphthaleneacetic acid in or on the raw
agricultural commodities applies and
pears at 1.0 ppm and olives at 0.1 ppm
resulting from the application of 1-
naphthaleneacetic acid or the ethyl ester
of 1-naphthaleneacetic acid.

[FR Dor. W-366 Filed 11-S-80f 8:45 am)

BILUiNG CODE 666632-M

40 CFR Part 180

EPP OF2305/R286 PH-FRL 1683-21

Tolerances and Exemptions From
Tolerances for Pesticide Chemicals in
or on Raw Agricultural Commodities;
Nuclear-Polyhedrosis Virus of
Heliothis Zea

AGENCY. Environmental Protection
Agency (EPA).
ACTIO. Final rule.

SUMMARY. This rule establishes an
exemption from the requirement of a
tolerance for residues of the microbial
insecticide Nuclear Polyhedrosis Virus
of Heliothis zea in or on all growing
crops attacked by larvae of Heliothis
zea or Heliothis virescens, including:
beans, corn, lettuce, okra, pepper,
sorghum, soybeans, tobacco, and
tomatoes. The regulation was requested

by Sandoz, Inc. This regulation
eliminates the need to establish a
maximum permissible level for residues
of Nuclear Polyhedrosis Virus of
Heliothis zea of Heliothis virescen.
EFFECTIVE DATE: Effective on November
26,1980.
ADDRFSSES Written objections may be
filed with the: Hearing Clerk,
Environmental Protection Agency. Rm.
M-3-08 (A-110), 401 M St., SW.,
Washington, D.C. 20460.
FOR FURTHER INFORMATION CONTACT.
Franklin D. R. Gee, Product Manager
(PM) 17, Registration Division (TS-.787).
Office of Pesticide Programs,
Environmental Protection Agency. Rm.
E-341, 401 M St.. SW., Washington, D.C.
20460, (202-755-1150).
SUPPLEMENTARY wFORtMATON EPA
issued a notice that was published in the
Federal Register of August 5,1980 45 FR
51854) that Sandoz. Inc.. 480 Camino Del
Rio South, San Diego, CA 92108, had
filed a pesticide petition (PP OF2305)
with EPA. This petition proposed an
extension of an exemption from the
requirement of tolerance for residues of
the Nuclear Polythedrosis Virus of
Heliothis zea or Heliothis virescens for
use in or on all growing crops including:
beans, corn, lettuce, okra, pepper,
sorghum, soybeans, tobacco, and
tomatoes. No comments or request for
referral to an advisory committee were
received in response to this notice of
proposed rulemaking,

The data submitted or referenced in
this petition, as well as related petitions
(3FI304, 8F0697, and 8G0697) and other
relevant material have been evaluated.
The toxicological data considered in
support of the proposed exemption from
requirement of a tolerance included-

(a) Oral, Subcutaneous and
Respiratory Exposure of Rhesus
Monkeys to Heliothis Nuclear
Polyhedrosis Virus (H/NPV) (26 weeks).
No adverse effects.

(b) Two-year Mouse Chronic Feeding
Study. No carcinogenic potential.

(c) Health monitoring of personnel
associated with virus production. No
health hazards found: negative clinical
and serological data, lack of
hypersensitivity, or x-ray examination.

(d) Teratology study in rats. No
teratogenesis observed.

(e) Ninety-day studies in rats and
dogs exposed to H/NPV by the oral and
inhalation routes, and by subcutaneous
injection. No adverse effects.

(0) Tissue culture studies. Primary
African green monkey kidney cells.
human embryo kidney cells, Hela-cells,
and WI-38 cells were exposed to H/
NPV. No cytopathic effects noted.

(g) Human feeding studies. No
adverse effects following feeding HI
NPV for a 5-day period.

(h) Toxdcity-pathogenicity to mice and
guinea pig3 exposed to H/NPV by
feeding. Free virions were also
administered to guinea pigs by the
Interperitional route and to mice
intravenously and intracerebmaly (60-
90-day studies). No adverse effects.

(i) Acute rat feeding studies with H[
NPV. Feces, urine, blood and stomach
content were examined frequently
following exposure. No adverse effects.

The Heliothis NPV only infects
caterpillars of the genus Heliothis. Six
species of Heliothis are known to be
susceptible to the H[NPV: H. Virescens,
H. arm irgera. H. Phoxiphag. H
punctige.a, and H. Obtect's, and H- zea.

The NPV of Heliothis sp. is the first
NPV insecticide to be granted an
exemption from the requirement of a
tolerance, and consequently was
subjected to safety testing to determine
the human risk potential in accordance
with the testing guidelines for
conventional pesticides. The agency will
shortly issue proposed guidelines for
registering "biorational" pesticides in
the United States. These new guidelines
will, in most cases, reduce the testing
requirements for biorational pesticides
in accordance with a tier system of
testing. biorational pesticide which
yields a negative toxicity potential and a
negative infectivity potential in the first
tier of testing, which includes acute oral
infectivity, acute dermal infectivity.
acute inhalation infectivity, acute
intravenous infectivity, primary dermal
irritation, hypersensitivity, and cellular
Immune response studies and tissue
culture tests, will be eligible for
registration without further testing.

No effect could be detected as a result
of administration of NPV except a
greater frequency of hyperplasia of
lymph nodes in the treated animals (216
controls and 13/15 treated animals].
Hyperplasia of the spleen was also
observed somewhat more frequently in
treated animals (2/4 control: 10113
treated). Lymphoid tissue was analyzed
in a bioassay (neonatal larva test) for
the presence of NPV but isolation of
infectious inclusion bodies did not
occur.

No new toxicity data were submitted
with the present application. Sandoz.
Inc. states that toxicity data presented
in 3F1304. 8F0607, and 8G0697 which
resulted in the granting of a permanent
exemption from tolerance for the NPV of
Heliathis zea for bollworm and
budworm on cotton would be adequate
to allow expansion of the tolerance
exemption to include all growing crops
attacked by larvae of Helioths zea or
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Heliothis virescens. Crops included in
the proposed expanded tolerance
exemption were: beans, corn, lettuce,
okra, peppers, sorghum, soybeans,
tobacco, and tomatoes. -

The toxicity studies previously
submitted with 3F1304, 8F0697, and
8G0697, demonstrate the lack of human
hazard associated with expansion of the
exemption from the requirement of a
tolerance for Ileliothis zea NPV to all
growing crops attacked by larvae of
Heliothis zea of Heliothis virescens,
including, beans, dorn, lettuce, okra,
pepper, sorghum, soybeans, tobacco,
and tomatoes.

Any person adversely affected by this
regulation may, on or before December
26, 1980, file written objections with the
Hearilig Clerk, EPA, 401 M St. SW., Rm.
3708 (A-110], Washington, D.C. 20460.
Such objections should be permitted in
quintuplicate and specify the provisions
of the regulation deemed objectionable
and the grounds for the objections.-If a
hearing is requested, the objections must
state the issue for the hearing. A hearin.g
will be granted if the objections are
supported by grounds legally sufficient
to justify the relief sofight.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
'significant" and therefore subject to the
rrocedural requirements'of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations "specialized."
This regulation has been reviewed, and
it has been determined that it is-a
specialized regulation not subject to the
procedural requirements of Executive
Order 12044.

Effective date: November 26,1980.1
(Sec. 408(e), 68 Stat. 514, (21 U.S.C. 346a(e)l)

Dated: November 19,1980.
Edwin L. Johnson,
DeputyAssistant AdministratorforPesticide

'-Programs.

Therefore, Subpart D of 40 CFR Part
180 is amended by revising paragraph
(c) under § 180.1027 to read as follows:

§ 180.1027 Nuclear polyhedrosis virus of
Hellothls zea; exemption from the
requirement of a tolerance.
* / * * *

(c) .Exemptions from the requirement
of a tolerance are established for the
residues of the microbial insecticide
nuclear polyhedrosis virus of Heliothis
zea, as specified in paragraphs (a) and
(b) of this section, in or on all raw

agricultural commodities including: corn,
cottonsied,-beans, lettuce, okra,
peppers, sorghum, soybeans, tobacco,
and tomatoes.
[FR Doec. 80-36880 Filed 11-25-0;, 8:45 am]

BILWNG CODE 6560-32-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Public Land Order 5777
[1-3823]

Idaho; Withdrawal of Snake River
Birds of Prey Area
AGENCY: Bureau of Land Management,
Interior.
ACTION: Public Land Order.

SUMM6ARY: This order withdraws
approximately 64,865 acres from
operation of the mining laws, but not the
mineral leasing laws, and approximately
417,775 acres from operation of the
agricultural land laws and State
selection statutes, to protect the Snake
River Birds oLPrey Area in Ada,
Canyon, Elmore and Owyhee Counties,
Idaho.
EFFECTIVE DATE: November 26, 1980.
FOR FURTHER INFORMATION CO NTACT:
Dave Almand, Division of Wildlife and

Endangered Species, Bureau of Land
Management, U.S. Department of the
Interior, Washington, D.C. 20240, (202)
343-6792; or

- Guy Baier, Chief, Division of Resources,
Idaho State Office, Bureau of Land
Management, Room 398, Federal Bldg.,
550 West Fort Street, Box 042, Boise,
Idaho 83724, (208) 384-1484.
By virtue of the authority vested in the

Secretary of the Interior by Section 204
of the Federal Land Policy and
Management Act of 1976, 90 Stat. 2751;
43 U.S.C.-1714, it-is hereby ordered as
follows:

1. Subject to valid existing rights, the
essential nesting habitat of the Snake
River Birds of Prey Area, as depicted on
a map entitled "Snake River Birds of
Prey National Conservation Area" dated
March 12,1980, comprising
approximately 64,865 acres in Ada,
Canyon, Elmore, and Owyhee Counties,
Idaho, is withdrawn from location or
entry under the Mining Law of 1872, as

* amended and supplemented (30 U.S.C.
22 et seq.].

2. Subject to valid existing rights, the
remaining portions of the Snake River,
Birds of Prey-Area, as depicted on a map
entitled "Snake River Birds of Prey
National Conservation Area" dated

March 12, 1980, comprising
approximately 417,775 acres In Ada,
Canyon, Elmore, and Owyheo Counties,
Idaho, are withdrawn from entry,
application, or selection under the
Desert Land Act (43 U.S.C, 351 et seq.),
thd Carey Act (43 U.S.C. 641), the State
of Idaho Admissions Act (26 Stat, 215),
Revised Statute section 2775, as
amended (43 U.S.C. 851), and Revised
Statute section 2776 (43 U.S.C. 852).

3.The map referred to in the
preceding paragraphs is on file with the
aforementioned Bureau of Land
Management, Division of Wildlife and
Endangered Species, Washington, D.C.
20240; the Bureau of Land Management
Idaho State Office, Division of
Resources, Boise, Idaho 83724; and with
the Bureau of Land Management, Boise
District Office, 230 Collins Road, Boise,
Idaho 83702.

4. This withdrawal shall remain in
effect for a period of 20 years from the
date of this order.

Cecil D. Andrus, "
Secretary of the Interior.
November 21, 1980.
FR Doec. 80-3860 Filed 11-25-80; 8:45 am)

BILLNG CODE 4310-84-M

FEDERAL MARITIME COMMISSION

46 CFR Part 500

Statemefits of Employment and
Financial Interest; Supplementary
Statements

AGENCY: Federal Maritime Commission,
ACTION: Final rule.

SUMMARY: The Federal Maritime
Commission is amending its regulations
to change the filing date for
supplementary statements of
employment and financial Interest from
December 31 of each year to May 15 of
the year following the reporting period.
Experience has shown that the present
deadline of December 31 of each year
does not allow enough time for those
affected employees to compile last
minute data, thus causing delays in the
filings. This new date will allow the
employees more time to put together this
last minute data and thus should obviate
the necessity of filing additional
statements.
EFFECTIVE DATE: November 26, 1,980,

FOR FURTHER INFORMATION CONTACT:
Thomas Panebianco, Ethics Counselor,
Federal Maritime Commission, 1100 L
Street, NW., Washington, D.C. 20573,
(202) 523-5740.
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SUPPLEMENTARY INFORMATION: The
Commission's regulations prescribing
procedures for statements of
employment and financial interests
establish at 46 CFR 500.735-33 that
annual supplementary statements shall
be filed ai of December 31 of each year.
It has been the experience of the
Commission that this filing deadline,
which falls on the last day of the
reporting period (i.e., the calendar year),
has caused a hardship on some
employees resulting in inevitable delays
in filing the supplementary statements.
Some employees require additional time
following the reporting period to
accumulate the necessary data
reflecting their financial holdings as of
the final day of the reporting period.
Also, employees who file their
statements a few weeks prior to
December 31, occasionally have to file
additional statements for the same
period to reflect employment or
financial interest changes in the last
days of the calendar year. Thus, it is
apparent that a filing date some time
after the end of the reporting period
would be sensible.

The May 15 date has been chosen to
coincide with the filing date of Standard
Form 278. which is required of certain
agency employees under the Ethics in
Government Act of 1978 (5 U.S.C. 201). It
is the Commission's opinion that
identical filing dates will be more
convenient for those Commission
employees who must file both
statements every year.

Therefore, it is ordered that 46 CFR
500.735-33 is amended as follows:

§ 500.735-33 Supplementary Statements.

Changes in, or additions to.
employment and financial interests shall
be reported in a Supplementary
Statement to be filed no later than May
15 of each year. the reporting period
being the previous calendar year, except
that Special Government Employees
shall submit such Supplementary
Statements no later than 15 calendar
days following any change in, or
addition to, their employment and
financial interests. If no changes or
additions occur, a negative report must
nevertheless be filed as of May 15 of
each year.

By the Commission November 12,1980.
Francis C. Hurney.
Secreta,,.

[FR Dot 8862 Filed 11-25-8: &Asi an]
BIL~ING COCE 6730-14

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2,74 and 78

[Docket No. 21505; RM-2536; FCC 80-6041

Cable Television'Relay Service and
Television Auxiliary Broadcast
Service; Type Acceptance of
Broadcasting Equipment

AGENCY: Federal Communications
Commission.
ACTION: Final rule (Second Report and
Order).

SUMMARY' The FCC has adopted certain
rules requiring transmitting equipment
used in TV auxiliary broadcast stations
be "type accepted" for the first time.
(Type acceptance is an eqqipment
authorization issued by the Commission
for equipment to be used pursuant to a
station authorization.) Equipment is type
accepted to certain standards to ensure
the efficient use of the radio spectrum.
Because the standards adopted are
generally a reflection of equipment now
being marketed, it is not evisioned that
this requirement will be burdensome to
any party. Type acceptance for newly
manufactured equipment will become
effective October 1. 1981.

Also, similar technical standards for
transmitting equipment used in the band
allocated to TV auxiliary broadcast and
Cable Television Relay stations were
adopted to minimize the potential to
cause harmful interference. In addition.
standards were adopted to control the
directivity of radiation from transmitting
antennas operating in that band.
DATES: Effective Date: December 12.
1980. except for i 174.655(e) and
78.107(b)(1) which are effective October
1. 1981: and, I 74.655([f which is
effective October 1, 1985.
FOR FURTHER INFORMATION CONTACT:
Melvin Murray. Spectrum Utilization
Branch. Office of Science and
Technology. Federal Communications
Commission, Washington. D.C. 20554.
(202) 653-8168.

In the matter of amendment of Parts 2
and 78 of the Commission's rules and
regulations to expand the frequencies
available for use by Cable Television
Relay Service Stations and, amendment
of Parts 74 and 78 of the Commission's
rules and regulations to set aside 13.15-
13.20 GHz for usage by Television and
Cable Television Relay Service Pickup
Stations on a co-equal basis, Docket No.
21505, RM-2208 and an inquiry to
determine public interest and need to
establish similar technical standards for
both the Cable Television Relay Service
and the Broadcast Auxiliary Service in

the 12.7-13.20 GHz band. and.
amendment of Subpart F of Part 74 to
require type acceptance of equipment
used in television auxiliary broadcast
stations. PM-2536.
Second Report and Order

Adupted. Otobcr 21. 1980.
Released& No,6 ember 14.190.
1. A Notice of Proposed Rule Making

and Notice of Inquiry in Docket No.
21505 was adopted by the Commission
on December 21.1977.1 In that Notice,
the Commission proposed expanding the
Cable Television Relay Service (CARS)
from 127-12.95 GHz to 12.7-13.20 GHz
with co-equal sharing of the entire band
with TV Auxiliary Broadcast Stations
(Subpart F of Part 74). This allocation
(12.7-13,20 GHz) was adopted May17,
1979, by the Commission in the First
Report and Order in Docket 21505.2 The
Inquir, section of the Notice of
Proposed Rule Making and Notice of
Inquiry in Docket 21505 requested that
the public submit information relative to
the merits of establishing like technical
standards for both the Cable Television
Relay and TV auxiliary Broadcast
services. A Further Notice of Proposed
Rule Mafknin adopted May 17,19-9.
considered comments submitted relative
to the Inquiry section and proposed type
acceptance for transmittcrs used in
Television Auxtary Broadcast stations
operating in bands A. B, and D. pursuant
to Section 74.602. and certain technical
standards for both Cable Television
Relay and Television Auxiliary
Broadcast Services. This Second Report
and Order accordingly adopts rules
which establish similar technical
standards for both the Cable Television
Relay and TV Auxiliary Broadcast
services as well as requires equipment
used in Teit.vision Auxiliary Broadcast
stations (Subpart F of Part 74] to be type
accepted.
Frequency Coordination

2. In the Further Aotice we proposed
that all applicants for Cable Television
relay and TV auxiliary Broadcast
stations undertake frequency
coordination by submitting a statement
indicating all entities with which the
technical proposal was coordinated. The
intent of such a proposed rule was to
reduce, as much as possible, the
likelihood of harmful interference to
existing, or proposed facilities.

3. Comments received in response to
the Further Notice indicate difficulties in
coordinating stations in congested
areas. In contrast, a group of 24 cable

'43 FR9&5 Mazch3.I978.
2
44 FR 3237, Jure 8 1979.

344 FR 324M0 June .19".

1980 / Rules and Regulations 7W689



78690 Federal Register / Vol. 45, No. 230 / Wednesday, November 26, 1980 / Rules and Regulations

system operators (hereinafter
"Respondents") suggest that frequency*
coordination procedures as proposed
are unnecessary in uncongested, riali'"
areas and would prove burdensome to
cable operators. Teleprompter (TPT)
recommended that an applicant be
required only to submit a statement
certifying that there would be no
harmful interference with other systems
and to set forth the basis for such a
determination.

4: In the Memorandum, Opinion and
Order in this proceeding we indicated
that our present rules State that each
grant of authorization to operate either a
CARS or TV Auxiliary station is subject
to the condition that no harmful
interference is caused to other CARS or
TV Auxiliary stations authorized at the
time of such grants. Accordingly,
applicants are to cooperate withexisting
licensees and/or other applicants to
coordinate their facilities'so that the
level of any interference will not be
harmful to others. We believe this
procedure to be practical. It will ease
the burden on both the Commission and
the applicants. Consequently, we are not
adopting any additional frequency
coordination procedure; and we are
modifying § § 74.604 and 78.19
accordingly.

Power Limitations

5. Fixed stations. For TV Auxiliary.
bands A (1990-.2500 MHz) and B (6875-
7125 MHz), we proposed in this
proceeding a limit of 20 watts; for the
shared band:, TV Auxiliary and CARS
(12.7-13.20 GHz) a 5 watt limit was -
proposed. In an associated paragraph of
that proposed rule we indicated that a-
higher output power, up to fifty (50)
watts, would be authorized provided
sufficient justification foi' it was
supplied. Several parties submitting
comments interpreted this proposal to
mean that our intent was to set the
limits at 50 watts. However, our intent is
that applicants use the least amount of
power for reliable communications so as
to minimize interference to others;
therefore, to discourage the use of higher
transmitter output powers, we are
deleting this proposal. In cases where
permission is sought to operate with a
power higher than the limit set out in the
Rules, a request for waiver will be
entertained. 4 Accordingly, the power--
limits as proposed for fixed stations are
herein adopted. (See §§ 74.636 and
78.101.)

6. Mobile stations. For TV Auxiliary -.
bands A.and B a 20 watt limit was
proposed. A 250 milliwatt limit was
proposed for the shared 12.7-13.20 GHz

4See § 1.3 of the Commission's rules.

band. hi reviewing the licenses of TV
Auxiliary Mobile stations now operating
in bands A and B, wefind that most are
operating at levels of 12 watts or less.
Since we see no need to raise this level
to that proposed, we are accordingly

'setting the power limit-fer mobile
stations which operate in bands A and B
at 12 watts. We received numerous
comments on the power limit of 250
milliwatts for the shared,12.7-13.20 GHz
band. Only NCTA agreed that the
proposed limit is sufficient. All others
suggested that the limit be raised.-They
contend that higher power is necessary
to 6vercome attenuation from operating
over long path lengths and frequently
from buildings which are used to reflect
the signal. Several parties indicated that
multi-band operation in already
congested bands A and B would be
necessary if a higher power limit were
not allowed for band D. CBS
recommended a power limit of one watt
for pickup stations.

7. We concur with the submitted
comments and believe that the power
limit would be raised from the proposed
250 milliwatt level. We are adopting 1.5
watts (transmitter output power) as the
limit for mobile (i.e., pickups) TV
auxiliary and CARS transmitters; this

'limit, we feel, shouldbe sufficient to
permit the transmission of signals over
path lengths appropriate for mobile
operations.

8. For purposes of conforming the
technical standards of Part 74 with those
of Part 78, several changes.were
proposed. In, § 74.637, entitled Emission
and Bandwidth the reference level for
measuring the attenuation of emissions
was proposed to be changed from
"decibels below the unmodulated
carrier" to "decibels below the mean
power of emission." NBC filed the only
comment opposing the prbposed rule
change claiming the existing rules
provide a very simple means of -
measuring the performance of the
transmission system on an absolute
basis. It contends the alternative
proposed by the Commission is
dependent upon the type of emission
employed and would be quite difficult to
.apply-in practice. NBC states "the .
existing niethod works well and there is
no valid reason to tamper with it."

9. The method of measurement, as
proposed, is not difficult to apply in
practice..It is used -in measurements of
equipment requiring type acceptance

'under other radio services including
CARS. Accordingly,.we are changing the
reference level to read "the mean power
of the emissions" for purpose'of
conformance.,

Frequency Stability

10. It was proposed.to upgrade the
stability from 0.02% to 0,005% for FM
equipment usedin CARS. No objections
were received; it is accordingly adopted,
With respect to Section 74.661(a) which
proposed that thelicensee maintain the
operating frequency of its TV auxiliary
broadcast station so that 99 percent of
the sideband energy falls within the
assigned channel, CBS filed comment
contending this measurement may prove
impractical. CBS feels that a "more
meaningful method would be require all
emissions outside of the allocated
channel to be consistent with the
proposed requirements of § 74.037."

11. Section 74.661(a) requires a
measurement to show that the
transmitter's occupied bandwidth meets
or exceeds the definition set out in
§ 2.202(a). In contrast, § 74.637 requires
a measurement to determine that the
transmitter's spectral output Is
attenuated sufficiently outside the
assigned channel. Each measurement Is
required to accomplish a different
objective. The former measurement is tp
assure that the transmitter's output
energy is conformed to a given standard;
while the latter Is to assure that
generated spurious emissions are
attenuated to another given standard.
These proposed rules are accordingly
adopted.

Modulation Limits
12."In § 74.663(a) we proposed to limit

negative modulation peaks to 100% for
equipment using amplitude modulation,
In its comments, NAB pointed out that it
is impossible to achieve anything
greater than 100 percent negative
modulation. We agree that negative
modulation cannot exceed 100 percent,
which would be zero carrier, or carrier
cut off. The proposed rule, however,
applies to peaks of the modulating
signal producing negative modulation. If
the modulating signal drives the RF,
(radio frequency) signal into carrier
cutoff, then harmonics are generated
which would cause interference to
adjacent channels. Since this is an
undesirable condition, § 74.603(a) is
being adopted as proposed.

'13. Regarding proposed § 74.663(b),
NAB stated it appeared that this rule
was redundant with proposed § 74.637.
The fQrmer proposed rule required
stations using FM transmission to
maintain the total excursion of the RF
carrier under modulation"and the
maximum modulation frequency such
that the authorized bandwidth is not
exceeded in operation. Proposed
§ 74.637, entitled "Emissions and
Emissioii Limitations", set certain levels
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for suppression of spurious emissions.
We concur that if a transmitter meets or
exceeds the standards required by
§ 74.637, then the requirements proposed
in § 74.663(b) are redundant. As
suggested then, we have deleted
§ 74.663(b); similarly, § 78.115(b) als'o
has been deleted.

Antenna Requirements

14. For TV auxiliary broadcast and
CARS stations we.proposed that the
radiation pattern of the corresponding
antenna system conform to certain
specified limits. In areas of congestion,
use of a more directive category "A"
antenna would be employed; whereas in
other less congested areas, a less
directive category "B" antenna would be
allowed. No performance standards
were proposed for pickup stations
except that they employ directional
antennas. Also addressed was the
matter of periscope antenna systems.
We proposed that their radiation
characteristic in a horizontal plane meet
or exceed standards proposed for
conventional antennas. A time period of
ten years was proposed after which all
such stations would be required to be in
compliance.

15. Comment regarding the proposed
antenna requirements was received
from various broadcast and cable
interests. NAB felt that more definite
guidelines were needed for applicants to
determine whether a particular area is
frequency congested or not. We have
attempted to resolve this matter by
qualifying the proposed rule. A licensed
station will be permitted continued
usage of a category "B" antenna in any
area until an applicant for a new TV
auxiliary broadcast or CARS station or
another licensee makes a showing
indicating that the use of the existing
category "B" antenna limits a proposed
project because of interference and that
the use of a category "A" antenna would
remedy the interference thus allowing
the project to be realized.

16. CBS and NBC felt that non-
standard antennas should be allowed in
exceptional cases based on a well-
documented showing of need. Both cite
as an example the World Trade Center
in New York City where separation
between the main columns of the
buildings' outer walls is 28 inches. This
physical restraint accordingly prohibits
the use of a category "A" antenna. We
agree that in certain circumstances it
may not be possible to install the
required category antenna. As an
exception then to using antenna systems
that do not comply with the standards
we are adopting herein, we will
individually entertain requests for
exceptions where the applicant has

clearly indicated in detail why an
antenna system complying with the
required standards cannot be installed
and demonstrating that frequency
coordination, pursuant to § 74.604 or
§ 78.19, as appropriate, has been carried
out.

17. Regarding pickup stations, the
majority of comments requested that
non-directional antennas be allowed. It
was contended that flexibility to meet
the varying exigencies of ENG
operations would be impaired if the
proposed rule requiring directional
antennas were adopted. As examples,
the employment of helicopters, blimps
and back pack cameras often
necessitate the use of omnidirectional
antennas. We agree with the comments
and are adopting a rule exempting
pickup stations from using directional
antennas. However, we caution
licensees that pickup stations generally
operate on a secondary basis;
accordingly, they should take measures
to protect primary stations from
receiving any harmful interference due
to their operations.

18. The issue concerning periscope
antenna drew much comment.
Opposition to the rule proposing that
such antennas systems meet or exceed
the standards proposed for conventional
antennas came primarily from cable
television operators. They indicated that
rural areas will never have the degree of
frequency usage that would require use
of a category "A" or "B" antenna. A
group of cable operators, hereafter
called "Respondents". claim that
associated interference problems
resulting from a lack of antenna
standards could be worked out during
the coordination period. Gabriel
Electronics, a manufacturer of antennas
used in TV auxiliary and CARS supports
in tote the proposed technical
standards. A manufacturer of periscope
antenna systems, Microflect, claims its
products comply with the proposed
technical standards for category "A"
antennas. As a compromise,
Teleprompter and Viacom have
suggested that licensing of new
periscope antenna systems be
prohibited except upon submission of a
specific showing that no frequency
congestion exists in the area of
proposed use. To protect against future
congestion and interference, each
authorization permitting use of a
periscope antenna could be expressly
conditioned to require conversion to a
conventional antenna if and when
congestion occurs.

19. It is our intention not to impose
economic burdens upon licensees by
adopting standards that require antenna

systems that are costly. Our desire is to
provide standards now to avert future
difficulties resulting from a greater
number of licensees operating within the
same spectrum space. Accordingly, we
are adopting the standards as proposed;
but, we are also providing exceptions as
suggested in the comments. In
particular, under § 74.641(b) and
§ 78.105(b), requests for use of periscope
antenna systems may be approved
where a persuasive showing is made
that no frequency congestion exists in
the area of proposed use. Approvals will
be conditioned so as to require use of a
standard antenna when an applicant of
a new TV auxiliary broadcast or Cable
Television Relay station indicates that
the use of the existing antenna system
will cause interference and the use of a
category "A" or "B" antenna will
remedy the interference.

Type Acceptance
20. In the Further Notice of Proposed

Rule Making we proposed
implementation of type acceptance for
equipment used in TV auxiliary stations
to assure certain technical standards are
met. As we pointed out, adherence to
the proposed standards would minimize
Interference to other users and
maximize the use of the radio frequency
spectrum. In its comments ABC
contends that deregulatory licensing
policies should be adopted. It explains
that ENG operations should be licensed
as an overall system rather than on a
unit by unit basis. It continues, "For
example, an applicant could ask for an
authorization permitting five to ten TV
pickup units to be activated as
circumstances require so long as all
equipment has been type accepted. This
sensible deregulatory action would help
alleviate current backlog problems being
experienced in this service and
eliminate the unnecessary paper work
for licensees". Secondly, it suggests that
the Commission allocate sufficient staff
resources to handle any increased
workload. It states, "Such measures
would help assure that new regulations
are not accompanied by increased
regulatory delays".

21. We are not considering these
comments at this time as they do not
appear pertinent to the proposal.

22. In its comments, CBS Inc.
requested the Commission to
grandfather all equipment that would be
operationaq prior to the date on which
type acceptance would be required. It
also recommended that an elapse of one
year be allowed before the requirement
for type acceptance becomes effective.
"This would allow manufacturers
sufficient time in which to file for and
receive type 6cceptance". In the
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iprpposedirtlesprovision wasumatle.for
themse ofmon-yperacceptedcequipment
by the licensee mrtsmauccessors or
zassignees.; owevermooAddionmv,
made 1or'.fhenarketingof.such

',equpmentafer:the les'xvereto
ibecomeiffetv.e.

23. In reviewingthis:matterwniare
choosingmadtitolhurdenourseJLvesmith
theiestablshment :ofa,grndfafh nrlit,
as was!,suggested,dntareadoptingma
procedure thais equitable .nod should
beacceptableto -mlLAc ordiigly,.to
iallowimanufacturers sufficient time to
eoimplywithtthe ew.atandanfslhrein
lbeingadqpted, type acceptance
requirenients ..vlhmot.become -dffective
until Oi~ober 9B8I.SNan-_Tp:acceptea
equipmenttwfich w-asmanufactured.
and./r:aketed.bfore-Dctober., 181,
may bexmrketedtmritil'OntherLt985,
to permit the deplefionofiexisfing
inventories. After that date, it may not
be further marketed; however,'the
licensee amay'continuetotuseithe
equipment, as.ongas dttdoesm tncause
interference. We feel lhis rdhange ,vil
permitnanifaoturersficieuit time to
,deplete.ekistingtockantthenfao -design.
equipment 't.aomly- ithtthe.itandards
tbdingradoltedherdin.fUaers.-are
accordinglybeing~allowedaboutitLve
wears toteither sellhandirplace e isting
equipmentw.vith equipmeift thathjllbe
type;acoepted.to :the ,tandarflsthere-m
adopted rcoxiinnueto usezexL.,ting
equipmentsubjedt tottherprovdions that
it does not(causeiharnTul5interference -
due tto itsifailurezto comply-iththe
tenhnical,,tandards anaithat itanamot
be .marketedifornauaeundertPatts.74
or 78.

24. Alsajpropnsed-was.auxlethat
wouilda.vepemnitted.thermmedianese
tof teqipment-mnde rPi-4,tproidtthe
iequipmexit:'hadbeen previoJislyttyp e
acceptedamdercother.part(s)cfdhe
Rules i:nim ew gispoposl,ave
ienvisionitheipossibilitytthattctanges-in
the :standar oifr-T3Vbrotadnat
auxiliarytequipment(i,.e,,Part'74)niay
be differen indhe:futurer om.those
reqtiiredLfor equipmentaxsed.inolfher
services. ,Acordinbly,,mheav emot
adopted this rule.

25. Uowei.er,-a manufactureralasing
to acquire 4ypezaccptance'nnderrPa 4
for equipmentpreyiouslytype acaeptad
under otheriparts oftheiRulesmmesmot
file a new typeoanceptanceappilication
lorfilolusionmder.nbpattF,,oiPadrt7
if Aheenqu~pmerxt meets'orexceads'all
the'technicalstandards adnptedderein
iandtolhera aguiremerits-.asmqpprnpriate.
Instead,LEOCEorm 731 ragquestlgdhe
addition tofSnbpar1fFtofPlad:r-7 totheir
existfnggrantoft ype -acceptance shoiild
betsent %to the FZC,QJfWetofewience
and Technolqgy,,P.,O.,ox-A29,

Colunibla, maryland:21045.Ifmpon
examination ithen(egipmentdsifound.to
hefincompliance, :aine w graiit df type
drceptance wJ1[id ndudes-Subpat F,f
Par 4-.will'belssued.

26.,As anexemption-tothe
requirement for type acceptance, pidkup
stationsqperfingiin.excessfdf,250 mW
licensed~pursualtto-applications
acceptediforifilingqnior to,:October1,
1980,mnayeiontinue.operaction -sttbject*to
periodic renewal.JNABunggettedlthat
this "grandfather" rovision-'hoild also
aplear-unlerlhenilesetion=eltitled
"Powerflinfitafions". £We doinotibelieve
that suchbxedundancy s-necessary*Tthis
provision accordingly.appears.onily
under theriile:sections ,entiled." ype
acceptance'"

27. ln.its icomientsNBC
recommended-thdt lo-powered
equipmeritl(ie.,250 mWNorlessoutput
power) beexempteaifrom-type
acceptance .requirenentsfforTV
auxiliarylbroaacast lbands"'",and",B"
just as we.proposed auiniilar.exemlption
forrBand"'".-We feetlisiss.a
reasonable request aswedoif..texpect
these dower-Vpoverieqtipments :to
significantly causeharrndfliinterference;
accorainglywe iave 'adopted Ithit
renommendationherdin.

28. In uaseparatepdfiionforrule
malngf(R--'2536; l ktdher,'Hea1a,
Rowell,Wenelhan~andlarlffi, 'a
,commnlicafons 1]aw~firmreqiiedted
that eqiipmentusedtmderSubpartToT
Part ts4lbe sibjecitto4ype acceptance
requirementslItteontencledlEiat
administtive requiremerits' ivoullbe
simplifie d..Sincetthislproceeding
providesiforffis requedt,ithelPatfion 'as
filed'.is erdin be-mggranited.

29. Accordingly,-pursuantto-aithol/ty
coritdineain-Seion,4(i)-an803 of the
-CommuriicafionsAdt-6f'1934, as
amended, ,itis.oreredthat"Pai ts'74and

* 78areamendea'as,-hownin Appenix
B.tlVisTurherordered thatproceedings
ii'Docket'21505,are #terniinated.

30.'oraadiftional information-contadt:
Mel Murray,FederdltCommunications
Comnnisdion,.Office of'Sdience.and
Technology, :2025 "M"'Street,'NW.,
Washington, TDC. '20554.'Tdlephone '(202j
653-ZI168.
(Secs. 4, 303, t8.stat,,rasamendad, 106. 1082;
(47 LS,C..154,.3D3]
Feaerahommunications',Gommission.
William J. Tricarico,
Searr-tau..

AppendixA
I. The'fdlloWing parties, arranrged'into three

groups for convenience, filed:comments in
responselto fheFurtherlNdtice,0fiProposed
Rulel dkingin3)odkd No.:2"505: -

_A..Bodtstfntazerests

Americaneroadcatirqg GompaniesJana.
I (ABel

CBS Inc. (CBS)
,National AssodiationofBroadcastors,(NAI)"NationaLBroadcastln~g Conmpany, Jnc,(NBqJ

B. Cable Jnterests
Gabriel tiectronicsIncojiorated
Joidt'cbmmens-24 parlies-j([Respondonts)
Microflect
National Cable Televial'onAssoolation

(NCTA)
Teleprompter Corportiionf(TPT

-ViacomInternationdlilnc.
]lII.Xeplymomments'inlthe ,pro.eeding.war

filed by: AmeracanoBroadcastg;Coinpanioe,
Inc.

AppendixB

Parts 74 and'78,of.Chapter Jof Title47
,oftthe Code,0f Federa'LRqglationsdaro
amended asdfollows:

PART74--:EXPERIMENTAL,
AUXIIIARY, AND'SPECIAL
BROADCAST, AND 'OTHER PROGRAM
DISTRIBUTIONAL'SERVICES

TlhSection',74604(a ilsirevinod.as
follows:

§14.604 Frequency selectionloavold
Interference.

(a) Applicants for new television
plckup, television'STL, itelevislon
intercity relayiand television ttranslator
relay stations ishalltndeavor ito,,saloat
frequenpyLassignmentswhioh'willbe
least ilikely to iresult in nutual
interference miith otherlicensees in the
sameiarea, ince theCCitselfcdues mot
undertake frequencyccoordination.
Considertionshouldibegivontt0 :the
relativeioncations sifireceiving points,
normal tranmis'ion aths,tandtthe
nature ofdhe tcantemplated (operation.

2. Sedfion74t636isVeisedfto read us
follows:

§741636 Power,limltations.
5Icansmitter pedkoutlput tpawor:hubal

not ihegreatertthanmecessary, and dn
any event, shallmotexceadithetpower
listed inthe iablelbelow;

M5and [Pnwemsnll QIasaOI-atbon

AL : --. . ....... ;20.Watts __ __ *,FJxodL
*12'Watts..-... 'Moblo.

,12,Watts - N ,olo.
D . . ..... '5,atts... . Fixod

q .5 att ..... , bto.

'3.3Secfion.74.637headnateandttext
are revised tto xeadas ollows:

§ 74.637 1EMlsdlons~andemlssIon
..'imitations,

fja' V auxiliarytroadctidtdtttions
operating on frequendies .above %1000
MI-Iz maybe'aufthorized ,toemlloy any
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type of emission suitable for the
transmission of the visual and aural and
operational signals as may be permitted
under the rules of this subpart.
Continuous radiation of the carrier
without modulation is permitted
provided harmful interference is not
caused to other authorized stations.

(b) The channels assigned to TV
auxiliary broadcast stations are
designated by upper and lower
frequency limits. Emissions outside of
these frequency limits shall be
attenuated as follows:

(1] Any emission appearing on a
frequency above the upper channel limit
or below the channel limit by between
zero and 50% of the assigned channel
width shall be attenuated at least 25 dB
below the mean power of the emission.

(2) Any emission appearing on a
frequency above the upper channel limit
or below the channel limit by between
50% and 150% of the assigned channel
width shall be attenuated at least 35 dB
below the mean power of the emission.

(3) Any emission appearing on a
frequency above the upper channel limit

(2) New periscope antenna systems
will be authorized upon a certification
that the radiation, in a horizontal plane.
from an illuminating antenna and
reflector combination meets or exceeds
the antenna standards of this section.
This provision similarly applies to
passive repeaters employed to redirect
or repeat the signal from a station's
directional antenna system.

(3) The choice of receiving antennas is
left to the discretion of the licensee.
However, licensees will not be protected
from interference which results from the
use of antennas with poorer
performance than identified in the table
of this section.

(4) The transmitting antenna system of
stations employing maximum equivalent

-isotropically radiated power exceeding
+45 dBW in the frequency band
between 12.70 and 12.75 GHz shall be

or below the lower channel limit by
more than 150% of the assigned channel
width shall be attenuated at least 43 +
10 logis (power in watts) dB below the
mean power of the emission.

(c) In the event that interference to
other stations is caused by emissions
outside the authorized channel, the FCC
may require greater attenuation than
that specified in paragraph (b) of this
section.

4. A new § 74.641 is added to read as
follows:
§ 74.641 Antenna Systems

(a) For fixed stations operating in
Band D the following rules apply:

(1) Fixed TV auxiliary broadcast
stations shall use directional antennas
that meet the performance standards
indicated in the following table. Upon
adequate showing of need to serve a
larger sector, or more than a single
sector, greater beamwidth or multiple
antennas may be authorized. Applicants
shall request, and authorization for
stations in this service will specify the
polarization of each transmitted signal.

orientated so that the direction of
maximum radiation of any antenna shall
be at least 1.5" away from the
geostationary satellite orbit taking Into
account the effect of atmospheric
refraction.'

(5) Pickup stations are not subject to
the performance standards herein
stated. The provisions of this paragraph
are effective for all new applications
accepted for filing after October 1, 1981.

(b) Any fixed station licensed
pursuant to applications accepted for

'See Chapter 1. Artcle 1. SuV,=n llI of to
[Intemationalj Rado Regulatios (Gftti.a, 19-D~i as
amended, for Techncal Charaf 'r,s!ts Tcn rd
Defiritions. Additanal mformatp n &rd mcLi1s for
calculating azimuths to be aoided tay be fo.m in
the follo ng° Report 393, Interati nal R3,19
Consult ttie Committee (CCIRI;',
Orbit Acadnce Corrp-iler Program,' Rcpit CC-
7202, Federal Communicaticns Ccmis-ri,
avdldble from tl'e Nuti:,,nal Tc x n fl-at"a
Ser.ice. Springfiid. VA .2151, in pa tc1 fLrm LP-
211 500] or source card deck [VI-t11 501).

filing prior to October 1,1981. may
continue to use its existing antenna
system, subject to periodic renewal until
October 1,1991. After October 1,1991,
all licensees are to use antenna systems
in conformance to the standards of this
section. TV auxiliary broadcast stations
located in areas subject to frequency
congestion are to employ a category A
antenna whenr

(1) a showing by an applicant of a
now TV auxiliary broadcast station or
Cable Television Relay Service (CARS)
station, which shares the 12.7-13.20 GHz
band with TV auxiliary broadcast,
indicates that use of a category B
antenna limits a proposed project
because of interference, and

(2) that use of a category A antenna
will remedy the interference thus
allowing the project to be realized.

(c) As an exception to the provisions
of this Section, the FCC may approve
requests for use of periscope antenna
systems where a persuasive showing is
made that no frequency conflicts exist in
the area of proposed use. Such
approvals shall be conditioned to a
standard antenna as required in
paragraph (a) of this section when an
applicant of a new TV auxiliary
broadcast or Cable Television Relay
station indicates that the use of the
existing antenna system will cause
interference and the use of a category A
or B antenna will remedy the
interference.

(d) As a further exception to the
provision of paragraph (a) of this
section, the Commission may approve
antenna systems not conforming to the
technical standards where a persuasive
showing is made that-

(1) indicates in detail why an antenna
system complying with the requirements
of paragraph (a) of this section cannot
be installed, and

(2) includes a statement indicating
that frequency coordination as required
in § 74.604 (a) was accomplished.

5. A new § 74.655 is added to read as
follows:

§ 74.655 Type acceptance.
(a) Type acceptance is not required

for transmitters used in conjuction with
TV pickup stations operating with a
peak output power not greater than 250
mW. Pickup stations operating in excess
of 250 mW licensed pursuant to
applications accepted for filing prior to
October 1,1980, may continue operation
subject to periodic renewal. If operation
of such equipment causes harmful
interference the FCC may, at its

Antenna Standards

Maxvwia
beam- Maimu radabon P .e ,on at &-gle in degs I'r ce.'Idn of
wAft non beam m d€dcab -

Fqency (m megaher Category *o3 d
(icuded 5- to 10tO 15" to 20'to 30' o 1D0to 14TIO
angiein 10' 15 20 30 I3, 1401 1er'
dogrees)

12.700 to 13.20. . A 10 23 26 35 39 41 42 50
B 20 20 25 26 30 32 37 47

NOTL--Staons mtiS serwvce must employ an anterata that meets the peome stadads kx cag':y A. ft tW
in ames not vect to kequery coweson wanrm meeg slardards Ow ceuegoy 8 may bo e m loy& .NOW hof r tt
the Cormessn may reqiWe VIe use ci a high perdo c anm we. iAw ence probWes can be rec.'ed byth Lusc
such asiflum
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discretion,ireguire.the licensee .to.take
suchcorrectivB tion.as:is.necessmyo
eliminatethe:interference.

(b) i1helicenseedfa Taukiliary
,stationmyqreplace.transmitting
equipment ,withtp.eacceptad
.equipmeiit;,withoutpriorFCC approval,
promideddhe prqppsedkdhanges will.nnt
deparl,.from.any-of the.terms df the
station or system authorization orthe
Commission!sIechnical ruleszoverning
ths £ervice, andalso_ rovided that any
changes made lo Tae-accepted
-transmitting equipmenis n3compliance
with the proy ons nfParta2-othe FCC
rules concerningrnodificationto 4pe
acceptedequiipment.

(c) Any manufacturerf.atransmitter
to-beusedinthis;servicemay apply:for
type acceptance.ollowing the procedure
set fort inPart2,oftheRGCRdles.

,d) An ajpplicant for a TV auxiliary
broadcast st'tionmay-dlso apply for
type acceptance'for.an'inviiidui
transmitter'by icillowing'the :type
acoeptance,procedureisetforth inPfat:2
of'theFCC Rtflesana'Reulations.
Individualtransniitters Awidh are type
accepted Willdt-nornally1eindluded.
in the FGCs.Radio Eqtiipmentst.

(e) Typeaccetancelby heCeis
requiredfor, Uitransitters st
licensed, ormaiketed assPpecifieain
§ 2.803 nfJheFCC Rdiles, exceltas
proviaedor in pamgraph'h(J i( . er to
subpart rofP2art2nLfhe .Comm !siori's
Rules and Regdlation).Thisparagraph.is
effective October 1, 1981.,

(f) All transmittersmnaiketed for use
under this Stibpartamistbe type
acceptedbylthe, ederal
Conmuriications'Comriission:7-V
auxiliary'broaacadt station'transritting
equipment authorizeltobe'use -

1pursuanttona ppication,.aaceptedffor
,fling prior toOctobar-,1985,'.naycontinue to be -used~bythe licenseeorits
successors or assignees, provided,,.hatif
operation ofsuch eguipment.causes
harmifl.irteference.ilue toitsfailnre to
comply With hetedhlicalutandards.set
forth in tis subpart, the'FCC may, at its
discretion requiredheicenseeo take
such corrective action as is necessaryto
eliminate the interference. However,
such equipmentmayonot befurther
marketed for reuse under Parts,74 or,78.
Thisiparagraph is effedtive'Odtober 1,
1985.

(g) Eachinstrument,dfauthority wich
,permits qperation ofa'TV-auxiliary
broadcagt.station or. system using
equiipment 'which has,-not been-type
,accepted'willspecify'the particular
.4ransmittingLequipment-, hich:the
licensee iis:authorizeditouse.

6. Section 7_4.66j,,pqgraph,(a) is
revised to.readas1ollows:

§ 74.661 "Freqfuencyttolerance
'(a) The"licensee-6f aTV-aufliary

broadcast staion-shall mciintdinthe
operatingirequendy-fits stationfsothat19% of he- ideband erier y'shall lal

Withinlthe-asdigned-6harmel.

7. Section 74.663,headndte ana text
are xevised toreadasollows:

§ 74.663 Modulation limits.
If amplitude modulationls emplqyed,

negative iodulafionpeIksihellnot
exceed',100%.

8.Jn 74.665jparagraphs(_dJ(1].and
(dl(2) are revised ,to eadias.ollaws:

§ 74.665 Operator.reqUirements.

(d) TV,pinkupj.stations maybe
:operdted'imaccordance twithithe
following:

'(.3 Stations qperafing onTrequendies
in-Bands A,TB, or*D With less'than-250
mW, may be. operated by any person
whom the licensee shall designate.
Pursuant to this lrovision, the
designatedipersontshall'perform: as the
licensee's agent and-proper-operation of
he stationharemain flelicensee's

responsibility.

I2)*Televisior pidkup stations
operatingin Band A, B, nr D with

.nominal transmitter.po.wer.in.excess .of
250-mW.,may.beoperated iby-anyaperson
-whom -the'licensee-shall designate,
-proVited a person'holaing a valid radio-
telephone first-class or radiotelephone
second-class;licenseis con duty at the
xreceiving.endo'fthe dircuitto superVise
operation andimmediately institute
measures!suffidient!torassure prompt
correctionef:any conditionof improper
operation that is observed.

9. ,Anew§ ,74:669"isadded"toread as
follows:

§ 74.669 Station Inspection.
The,,icensee.f.eachTVauxiliary

broadcast station shall make ,the station
available for inspedtionb,
Tepresentatives dfthe'Commission at
,any.reasonaUelhour.

PART78-CABLETEEVISION,RELAY
SERVICE

.Section 7B.a(a]1 sreVisedtoxeadas
,follows:

§ 78.19 Interference.
'(a) Applications SorCARSgtationg

shallendeavorto select an assignable,
frequencyor frequendies which -will bo
least-likely to resultinintefferenceto
other licensees 'inhesamejarea,since
thelFCC itself does ,notundeetake
frequencycoordination.

2. In § 78.101, paragraphs'(a) and:(b)
are revised'to read as follows and
paragraph ,(c is removed.

§ 78.101 Power limitations.
(a) 'With the-exceptiondfipidkup

'talins, trazismitter peaktoutput 'power
shallnotbe greater han necessary, and
inmoevent, shallexceed 5-watts-on any
c hanndl.'For CARS Tickup stations, the
transmitter peakioutputpowershall not
exceed 1.5 watts.

:(b 'LDS.stations~hall.use-for the
visuil dignal-vestigial.ideband.AM
transmission. When veatigial-sideband
AM'transmission is used lhe peak power
oT the Viisualsignalonmalliannels~shall
,be maintained within 24dB.of equality.-
*The mean power of the aural signal on
-eachchannel shall not exceed a level of
7 dB below the peakpower of the visual
signal.

3. In §,78.04, paragraph (b)l() Is
revised (toread -as 4ollows-and
paragraph, (b(2) is removed and
reserved.

§ 78.104 Authorized bandwidth and
emission designator.

°(b '* * *

'(I)'The'frequency stability 61.the
transmitting equipment to be used will
perniit, compliance ,with ,§ '78.103(b) (1)
and,,additi6nally, Will permitw ipercent
of:thelotal radiated powerlo bekeot
within tthe frequency limits of The,
assigned channel.

(2) [Reserved:]
(c) * * *

-4. -Section7,8105, 1headnote :and text
are revisedltoread as follows:

§ 78.105 Antenna systems.
(a)Forfixedstations the following

rules:apply:
'(1)ixed'CARS stations shalluse

,diredtional antennas that meet
performance standards Indicated in the
fdllowing table. Upon adequate showing
of need to serve a larger sectorior more
than a single sector, greater beamwidth
-or-multiple antennas may be authotized.
:Applicants shall request and
,aithorizationTor the-stations in this
service -will specify ,the polarizationof
each transmitted signal.
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Antenna Standards

bemtri- h~pmi radebon sopme~ I* waie i deorme frm cwAww.* of
wdUt ~w bewrm smdcet

Fr-Awey (m megaher) Category to 3dB
(mckded 5'to 10 to 15"to 20'lo 30 100' to 140'to
angie in 10' 15 20' 30 100' 140' 150'
dees

12,700 to 13.200 _ _ A 10 23 28 35 39 41 42 53
8 2.0 20 25 26 30 32 37 47

NoT--Staorisi this seroce must employ an artenr.a that mets Viae pe fa im aIdor colwy A. 80cw tht
in areas not subject o fequerncy comgeabon aennes meeg staridrds ot calegory B may be iml ed. Noe, W .er tat
th Cor o may rewe the use of a high peorrance anten whr s euwrneprtencanbolvedbtteeof

(2) New periscope antenna systems
will be authorized upon a certification
that the radiation, in a horizontal plane,
from an illuminating antenna and
reflector combination meets or exceeds
the antenna standards of this section.
This provision similarly applies to
passive repeaters employed to redirect
or repeat the signal from a station's
directional antenna system.

(3) The choice of receiving antennas is
left to the discretion of the licensee.
However, licensees will not be protected
from infrference which results from the
use of antennas with poorer
performance than defined in paragraph
(a) of this section.

(4) The transmitting antenna system of
stations employing maximum equivalent
isotropically radiated power exceeding
+45 dBW in the frequency band
between 12.70 and 12.75 GHz shall be
oriented so that the direction of
maximum radiation of any antenna shall
be at least 1.5" away from the
geostationary satellite orbit, taking into
account the effect of atmospheric
refractions.'

(5) Pickup stations are not subject to
the performance standards herein
stated. The provisions of this paragraph
are effective for all new applications
accepted for filing after October 1, 1981.

(b) Any fixed station licensed
pursuant to applications accepted for
filing prior to October 1,1981, may
continue to use its existing antenna
system, subject to periodic renewal until
October 1.1991. After October 1, 1991,
all licensees are to use antenna systems
in conformance to the standards of this
Section. CARS stations located in areas
subject to frequency congestion are to

ISee Chapter L Article 1. Section III of the
(International) Radio Regulations (Geneva. 1950), as
amended. for Technical Characteristics Terms and
Definitions. Additional information and methods for
calculating azimuths to be avoided may be found in
the following: Report 39. International Radio
Consultative Committee (C.C.I.R.) ",otationary
Orbit Avoidance Computer Program." Reort CC-
7220. Federal Communications Commission.
available fron the National Technical Information
Service. Springfield. VA =151, in printed form (PB-
211 50D) er source card deck (PB- 11 S01.

employ a category A antenna when:
(1) A showing by an applicant of a

new CAR service or TV auxiliary
broadcast, which shares the 12.7-13.20
GHz band with CARS, indicates that use
of a category B antenna limits a
proposed project because of
interference, and

(2) That use of a category A antenna
will remedy the interference thus
allowing the project to be realized.

(c) As an exception to the provisins of
this Section. the FCC may approve
requests for use of periscope antenba
systems where a persuasive showing is
made that no frequency conflicts exist in
the area of proposed use. Such
approvals shall be conditioned to
require conversion to a standard
antenna as required in paragraph (a) of
this section when an applicant of a new
TV auxiliary broadcast or Cable
Television Relay station indicates that
the use of the existing antenna system
will cause interference and the use of a
category A or B antenna will remedy the
interference.

(d) As a further exception to the
provision of paragraph (a) of this section
the Commission may approve antenna
systems not conforming to the technical
standards where a persuasive showing
is made that:

(1) Indicates in detail why an antenna
system complying with the requirements
of paragraph (a) of this section cannot
be installed, and

(2) Includes a statement indicating
that frequency coordination as required
in § 78.18a was accomplished.

5. In § 78.107, paragraphs (b), (c) and
(d) are revised and a new paragraph (e)
is added, to read as follows:

§ 78.107 Equipment and instalation.
(a) **
(b) Applications for new cable

television relay stations will not be
accepted unless the equipment specified
therein has.been type accepted for use
pursuant to the provisions of this
subpart.

(1) All transmitters first licensed or
marketed shall comply with technical

standards of this subpart. This
paragraph (b)(1) is effective October 1.
1981.

(2) Type acceptance is not required for
transmitters which have a output power
not greater than 250 mW used in a
CARS pickup station operating in the
12.7-13.20 GHz band and for
transmitters used under a
developmental authorization.

(c) Cable television relay station
transmitting equipment authorized to be
used pursuant to an application
accepted for filing prior to October 1.
1981, may continue to be used, provided.
that if operation of such equipment
causes harmful interference due to its
failure to comply with the technical
standards set forth in this subpart the
Commission may, at its discretion.
require the licensee to take such
corrective action as is necessary to
eliminate the interference.

(d) The installation of a CARS station
shall be made by or under the
immediate supervision of a qualified
engineer. Any tests or adjustments
requiring the radiation of signals and
which could result in improper operation
shall be conducted by or under the
immediate supervision of an operator
holding a valid first- or second-class
radio-telephone operator license.

(e) Simple repairs such as the
replacement of tubes, fuses, or other
plug-in components which require no
particular skill may be made by an
unskilled person. Repairs requiring
replacement of attached components or
the adjustment of critical circuits or
corroborative measurements shall be
made only by a person with required
knowledge and skill to perform such
tasks.

6. In § 78.111 the table is removed and
the text is revised to read as follows:

§ 78.111 Frequency tolerance.
(a) Cable television relay stations

shall maintain the operating frequency
so that 99 of the sideband energy shall
fall within the aisigned channels.

(b) Cable television relay stations
shall maintain the carrier frequency of
each authorized transmitter within
0.005Y of the operating frequency.

(c) Cable television relay stations that
employ vestigial sideband AM
transmission shall maintain their
operating frequency within 0.O005w of
the visual carrier, and the aural carrier
shall be 4.5 MHz-1 kHz above the
visual carrier frequency.
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§ 78.115 [Amended]
7.IIn § 78.115 paragraph (b) is

removed.
[FR Doec. 80-36781 Filed'11-25-00; 8:45 am]

BILLING CODE 6712-01-M

47 CFR Part 2

[FCC 80-547]

Frequency AIlocations and Radio
Treaty Matters; Convenient Method for
Handling Frequency Assignments for
Space Research Earth Stations in a
Certain Frequency Band

AGENCY: Federal Communications
Commission.
ACTION: Final rule and order.. -

SUMMARY: Footnote US 111 to the Table
of Frequency Allocations allows
Government use of'a certain frequency
band on a secondary basis. It lists nine
locations utilized by the National -
Aeronautics and Space Administration
(NASA) space research earth stations
for tracking, ranging and telecommand
purposes. In addition, it specifies eleven
'frequencies as being authorized at these
locations.

This dayea of research is a dynamically
changing one, resulting in rapid
outdating of specific frequencies and
locations. New frequenciesoand
locations require constant changes to
US 111 through the rule making process.
This is time consuming and cumbersome
to administer. To achieve a greater
measure of Administrative economy,
NASA has requested, and the FCC has
agreed to, a revision of US 111 to delete
the listing of specific frequencies and
locations.
EFFECTIVE DATE: November 13,1980.
ADDRESS: Federal Communications
Commission, 1919 M Street, NW.,
Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Eugene J. Cea, Office of Science and
Technology, 2025 M Street NW.,
Washington, D.C. 20554, (202) 653-8177,
Room 7328.

Order

Adopted: September 25, 1980.
Released: October 31, 1980.
In the matter of Amendment of

Footnote US Ill'in Part 2 ol~the
Commission's Rules and Regulations to
provide a more convenient method for.
handling frequency assignments for
space research earth stations in the
band 1990-2120 MHz.

By the Commission:.
1. Footnote US 111 to' the Table of

Frequency Allocations allows
Government use of the band 1990-2120

MN-Iz on a secondary basis. It lists nine
locations utilized by the National
Aeronautics and Space Administration
(NASA) space research earth stations
for tracking, ranging and telecommand
purposes. In addition,.it specifies eleven
frequencies in the band 1990-2120 MHz,
as well as the band segment 2110-2120
MHz as being authorized at these
locations.

2. This area of research is a
dynamically changing one, resulting in
rapid outdating of specific frequencies
and locations. New frequencies and
locations require constant changes to
US 111 through the rule making process.
This is time-consuming and cumbersome
to administer. To achieve a greater
measure of administrative economy,
NASA has requested a revision of US
111 to delete the listing of specific
frequencies and locations.

3. NASA concurs that authorizations
for specific frequencies and locations
will continue to be coordinated with the
FCC through the Government's
Frequency Assignment Subcommittee
mechanism on a case-by-case basis with
appropriate conditions applied as
necessary. Further, such authorizations
shall be secondary to present and future
non-Government use of this band and
NASA will, if necessary, discontinue
transmissions causing interference to
licensees.

4. Under the conditions imposed, there
should be no adverse present or future
impact on non-Government licensees.
We, therefore, anticipate no comments
in this matter. For these reasons, prior
notice and effective date provisions of
the Administrative Procedures Act,
5 U.S.C. 533 are found to be .
unnecessary. Accordingly, pursuant to
authority contained in Sections 4i) and
303(r) of the Communications Act of
1934, as amended, IT IS Ordered that,
effective November 13, 1980, Footnote
US 111 to the Table of Frequency
Allocations, § 2.106 of the Commission's
Rules, IS Amended as set forth in the
Appendix.
(Secs. 4, 303, 307,48 Stat., as amended, 1066,
1082, 1083; 47 U.S.C. 154, 303, 307)
Federal Communidations Commission.
William J. Tricarico,
Secretary.

Appendix
. Part 2 of Chapter I of Title 47 of Code
of Federal Regulations is amended as
follows:

In § 2.106, Footnote US 111 is revised
to read as follows:

"§ 2.106 [Amended]

US 111 In the band 1990-2120 MHz,
Government space research earth

stations may be authorized to use
specific frequencies at specific locations
for earth-to-space transmissions. Such
authorizations shall be secondary to
non-Government use of ils band and
subject to such other conditions as may
be applied on a case-by-case basis.
[FR Doc. 60-36942 Filed 11-25-80 8:45 am)

BILLING CODE 6712-01-M

47 CFR Part 73

[BC Docket No. 80-73; RM-32631

FM Broadcast Stations In Central City,
Nebr., and Yankton, S. Dak.; Changes
Made In Table of Assignments

AGENCY: Federal Communications
-Commission.
ACTION: Final rule.

SUMMARY: Action taken herein assigns a
Class C FM channel to Central City,
Nebraska, and substitutes one Class C
channel for another at Yankton, South
Dakota, in response to a petitiorfiled by
Nebraska Rural Radio Association, The
station could render significant first and
second service to the rural areas in
addition to providing Central City with
its first fulltime local aural broadcast
service.
EFFECTIVE: Date: December 26, 1980,
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Broadcast Bureau,
(202) 632-9660.
SUPPLEMENTARY INFORMATION:

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations. (Central City, Nebr.,
and Yankton, S. Dak.), BC Docket No.
80-73, RM-3263.

Report and Order-Proceeding
Terminated -, .' "

Adopted: November 10, 1980.
Released: November 24,1980.

1. The Commission has under
consideration a Notice of Proposed Rule
Making, 45 FR 13147, published
February 28, 1980, proposing the
seassignment of Channel 282 from
Yankton, South Dakota, to Central City,
Nebraska, and the substitution of Class
C FM Channel 226 for Channel 262 at
Yankton, in response to a petition fildd
by Nebraska Rural Radio Association
("petitioner"], licensee of Stations
KRVN(AM) and KRVN-FM, Lexington,
Nebraska. Petitioner submitted o
supporting comments reaffirming Its
intent to apply for the channel, If
assigned. Sorenson Broadcasting Corp.,
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permittee for a new station on Channel
262 at Yankton, filed comments.

2. Central City (pop. 2,803],' seat of
Merrick County (pop. 8,751), is located
in the east central portion of Nebraska,
approximately 188 kilometers (105 miles)
west of Omaha. It has no local aural
broadcast service.

3. Petitioner asserts that Central City,
the county's largest community, showed
a population increase of 16.5% from 1960
to 1970, with a projection of continuing
growth. It further states that the
proposed station would bring first FM
service to 8,330 persons, a second FM
service to 10,890 persons, a first
nighttime aural service to 1,570 persons,

)and a second nighttime aural service to
7,040 persons.

4. Sorenson Broadcasting Corp. has
raised no objection to the proposal
provided its permit for Channel 262 is
modified to specify Channel 226.

5. We have given careful
consideration to the proposal and
believe that Channel 262 should be
assigned to Central City, and Channel
226 substituted for Channel 262 at
Yankton. The Yankton site is restricted
16 kilometers (10 miles] to the south.
Although a community the size of
Central City is not normally assigned a
Class C channel, the proposed
assignment would provide substantial
first and second service. As stated in the
Notice, Stanton, Nebraska would be
precluded as a result of the assignment
of Channel 226 to Yankton. However,
since there has been no interest in a
station at Stanton, and it receives
service from two stations in Norfolk.
Nebraska, we believe that that fact
should not foreclose a needed first local
service to Central City.

6. Accordingly, pursuant to authority
found in Sections 4(i), 5(d)(1), 303(g) and
(r), and 307(b) of the Communications
Act of 1934, as amended, and § 0.281 of
the Commission's rules, it is ordered,
that effective December 26. 1980. the FM
Table of Assignments (§ 73.202(b) of the
Commission's Rules] is amended with
respect to the communities listed below:

CNo

Ce.'trjcty. Nebr'. 262--
Yankto. S. D -.- 226281

7. It is further ordered, that effective
December 26,1980, pursuant to Section

'Population figures are taken from the 1970 U.S
Census.

316(a) of the Communications Act of
1934. as amended, the outstanding
permit held by Sorensen Broadcasting
Corp. for Channel 262, Yankton, South
Dakota, is modified to specify operation
on Channel 226 subject to the following:

(a) The permittee shall inform the
Commission in writing by no later than
December 26.190, of its acceptance of
this modification:

(b) At least 30 days before operation
on Channel 226, the permittee shall
submit to the Commission the technical
information normally required of an
applicant for a construction permit on
Channel 226:

(c) At least 10 days prior to
commencing operation on Channel =06,
the permittee shall submit the
measurement data required of an
applicant for an FM broadcast station
license: and

(d) The permittee shall not commence
operation on Chinnel 226 without prior
Commission authorization.

8. It is further ordered, that this
proceeding is terminated.

9. For further information concerning
this proceeding, contact Montrose H.
Tyree, Broadcast Bureau, (202) 632-966.
(Secs, 4,303. 307,48 Stat., as amended, 2086,
1082, 1083 47 U.S.C. 154,303, 307j)
Federal Communications Commission.
Henry L. Baumann.
Chv.' Plwy' noidfiul g Dit isiorn, Brwdcrst
Bar. ca.

BILLING CODE 6712-01-M

47 CFR Part 73

[BC Docket No. 80-147; RM-34241

FM Broadcast Station in Manchester,
Vt; Changes Made In Table of
Assignments

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: Action taken herein assigns
FM Channel 274 to Manchester,
Vermont, in response to a petition filed
by Northshire Communications, Inc. The
station would provide a first local aural
broadcast service to Manchester and a
first and second FM service to the
surrounding area.
EFFECTIVE DATE: December 26, 1980.
ADDRESS: Federal Communications
Commission, Washington. D.C. 20554.

FOR FURTHER INFORMATION CONTACr.
Montrose H. Tyree. Broadcast Bureau.
(202) 632-9660.
SUPPLEMENTARY INFORMATIONI ln the
matter of amendment of § 73.202(b)
Table of Assf ments. FM Broadcast
Stations (Manchester, Vermont), BC
Docket No. 80-147, RM-3424.

-Report and Order-Proceeding
Terminated

A,1rtw'd1_ Na ember 10, 1980.
FUicJ: Not ember 20.1980.

1. On April 7, 1980, the Commission
adopted a Notice of ProposedRule
MUaAitg. 45 FR 28774, published April 30,
1980, in response to a petition filed by
Northshire Communications, Inc.
("petitioner"), which proposed the
assignment of FM Class B Channel 274
to Manchester, Vermont as that
community's first FM assignmenL
Supporting comments were filed by
North County Communications, Inc.. in
which it stated its intent to apply for the
channel, if assigned.

2. Manchester (pop. ,919) t in
Bennington County (pop. 29,282), is
located approximately 149 kilometers
(93 miles) south of Burlington, VermonL
It has no local aural broadcast sem-ice.

3. As stated in the Notice, a wide area
coverage Class B facility would permit
expanded FM service to unserved areas
by providing a first FM service to 9,235
persons, a second FM service to 50,448
persons and a second nighttime aural
service to 9,235 persons.

4. Although a community of this size is
not normally assigned a Class B
channel, the proposed assignment would
provide significant first and second
services to a substantial population.
Therefore, we believe it would be in the
public interest to assign Channel 274 to
Manchester, Vermont. as its first FM
channel assignment. Although petitioner
has not replied to our Notice, we do
have an expression of interest in the
channel from another party.

5. This assignment has been agreed to
by Canada as a specially negotiated
short-spaced allocation.

6. Accordingly, pursuant to authority
contained in Sections 4(i), 5(d)(1), 303 (g)
and (r) and 307(b) of the
Communications Act of 1934, as
amended, and § 0.281 of the

4Popu!7h:n fig'-es are tken froim the 19 U-S.
0,1nisU3
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Commission's rules, it is ordered, that
effective December 261 1980, the FM
Table 'of Assignments (§ 73.202(b) of the
Commission's rules) is amended with 2
regard to the community listed below:

city Channel
No..

Manchester, Vt....................... . 274.

7. It is further ordered, that this

proceeding is terminated.

8. For further information concerning
this proceeding, contact Montrose H.
Tyree, Broadcast Bureau, (202) 632-9660.
(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 1083 (47 U.S.C. 154, 303, 307))
Federal Communications Commission.
Henry L. Baumann,
Chief, Policy and Rules Divipion, Broadcast
Bureau.
[FRboc. 80-3688 Filed 11-25-80; 845 m]
BILLING CODE 6712-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 95

Wool, Hair, and Bristles; Import
Restrictions
AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: This document would amend
certain restrictionsapplicable to the
importation of wool, hair, or bristles
taken both from live animals and
animals at the time of slaughter. The
amendment would permit the
unrestricted importation of hair and
Bristles removed from live animals
when such products are free for animal
manure; it would restrict the importation
of wool taken from live animals to wool
taken from the upper part of the body of
such live animals, and it would permit
the importation of wool, hair, and
bristles taken from animals that have
been slaughtered when such wool, hair
and bristles are free from animal
manure. This action would be necessary
to clarify the regulations and achieve
uniform interpretation of the
requirements for the entry of such
products into the United States. The
intended effect of this action would be
to revise and clarify the regulations by
deleting terms and provisions which are
confusing.
DATE: Comments on or before January
26, 1981.
ADDRESS: Written comments to Deputy
Administrator, USDA, Aphis, VS, Room
815, Federal Building, 6505, Belcrest
Road, Hyattsville, MD 20782.
FOR FURTHER INFORMATION CONTACT.
Dr. J. C. Davidson, USDA, APHIS, VS,
Federal Building, Room 824, 6505
Belcrest Road, Hyattsville, MD 20782.
(301) 436-8379. A Draft Impact analysis
describing the options considered in
developing this proposed rule and the
impact of implementing each option is

available on request from Program
Services Staff, VS. APHIS, Room 870,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8695.
SUPPLEMENTARY INFORMATION: Notice is
hereby given in accordance with the
administrative procedure provisions in 5
U.S.C. 553, that, pursuant to section 2 of
the Act of February 2,1903, as amended;
and sections 2, 3, 4. and 11 of the Act of
July 2,1962 (21 US.C. 111, 134a, 134b,
134c, and 134!), the Animal and Plant
Health Inspection Service is considering
amending Part 95, Title 9, Code of
Federal Regulations. This proposed
action has been reviewed under USDA
procedures established in Secretary's
Memorandum 1955 to implement
Executive Order 12044 and has been
classified as "not significant".

The regulations presently in 9 CFR
95.7(b) provide that wool or hair clipped
from live animals or pulled wool or hair
may be imported without restrictions
provided the said wool or hair is
reasonably free from animal manure in
the form of dung locks or otherwise. Use
of the term "reasonably" has caused
confusion and lact of uniformity in
interpretation of the requirement. To
clairfy the intent of the regulation and to
eliminate questions as to what
constitutes "reasonably," the term
"reasonably" would be deleted. Further,
to simplify the regulation the terms
"clipped" and "pulled" would be
changed to "taken," and the phrase "in
the form of dung locks or otherwise"
would be deleted. Also, the term
"bristles" would be added to clarify that
hair includes bristles, and thd body area
from which wool could be taken for
unrestricted entry would be specified.

Additionally, section 95.7(b) would be
separated into two parts (b) (1) and ,
to reflect the difference in the
restrictions on the importation of wool
from live animals as opposed to the
restrictions on the importation of hair
and bristles from live animals. The
amendment proposes to modify the
regulation so that wool which is clipped
from the area of the animal to which
manure mormally adheres, i.e., the belly
or underparts, may not be imported into
the United States without further
restriction. It is proposed not to allow
wool from the lower part of the body of
the live animals to be imported because
the wool being nautrally greasy,
becomes contaminated with manure
when the live animals lie on the ground.

It Is proposed to require that a
certificate be issued by a National
Government official having jurisdiction
over the health of animals in the country
of origin to certify that the wool was
only taken from the upper part of the
body of the animals. Such certified wool
would be subject to inspection at the
port of entry to verify compliance with
this restriction. Wool found to contain
manure would be subject to the handling
and treatment provisions of § 95.8 (9
CFR 95.8).

The current entry procedcure on what
is called "greasy" ("unscoured") wool
from countries declared affected by
foot-and-mouth disease or rinderpest is
to perform a visual inspection. Any wool
which is "reasonably free" of animal
manure is allowed to enter. Enforcement
problems arise for two reasons: the
Individual inspector in each case must
determine what constitutes a
"reasonably free" level, and often the
shipments are packaged in such a way
that discovery of manure in the wool is
quite difficult. Consequently, shipments
contaminated by large amounts of
manure have been inadvertently
permitted entry and appear to constitute
an unacceptable risk of introduction of
foot-and-mouth disease into the United
States. The regulations in 9 CFR 95.7(c)
that provide for the importation of wool,
hair, or bristles taken from sheep, goats,
cattle, or swine when such animals were
slaughtered in a specified abattoir and
were free from anthrax, foot-and-mouth
disease, and rinderpest at the time of
slaughter and that a certificate
accompany such products certifying that
the specified requirements were met
would be amended to provide that
unrestricted entry would be permitted
only if such products are free from
animal manure.

The proposed action, restricting
imports of wool from upper portions of
the body of live animhls to which
manure does not normally adhere, and
to require other wool, hair, and bristles
to be free of animal manure would
reduce the risk of disease transmission
while providing minimum inteference
with international trade.

Accordingly. Part 95 Title 9, Code of
Federal Regulations, would be amended
In the following respects:

1. In § 95.7, paragraph (b), would be
revised to read:
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§ 95.7 Wool, hair, and bristles;
requirements for unrestricted.entry.
* * *" * *

(b)(1) Hafi orbrisffes- taken from live
animals may be. importedif free from
animal manure.

(2) Wool taken from liveanimalsmay
only be. imported when accompanied hy
an officall certificate issued by a
NAtional Government offlciaihaving
jurisdictidm aver the health:of aimals in
the country of originirtwhich thewool
originated. The certificate shall show
that the, woolwas only taker from the
upperparnt. of the body of the animal
(wool known in the trade a. "full
skirted!' or "farm skirted!').
Notwithstanding such certifcation,
inspection shall be made at the port of
entry of alwool imported under the
provisions ofthfs ParL

2. Section. 95.7(c1 would be amended'
to add the phrase "when such wool; hair
or bristles are. free from animal
manure'," in lieu ofthe phrase "without
furtherrestriction' "i the16th line'of the
sectfon..
I All written subrissions made,

pursuant to, thifs notfcewill be made
available forpublic inspection at the
Federall Buildng,' 6505 Belcret Road,
Room 824, Hyattsville, Maryland, during
regular hours of business (8 mr.. to4:30,
p.m ,. Monday through Friday, except
holidays), in a manner convenient to the
public business (7' CFRT,29(bf b.

Comments submitted should beara
reference to the date and page number
ofthis Issue of theFederaiRegister.

Done at Washington D ., thfis 20th dayof
Nbvember 1980.
N'orvam&L.reyer,
ActfngD putrA'dmfnfstrator Veterinarzy
Services;
IrF CoDE 034388rFicd1 1--8e'5:.s'am]r
BILLNG CODE' 3410-34"M'

NUCLEAR REGULATORY'

COMMISSION

10 CFR CIt L

Petitions.for Rulemaking; Issuance of
Quarterly, Report

AGENCY: Nuclear Regulatory,
Commissionr '
ACTION- Issuance of quarterly report.,

SUMMARY The Nuclear Regulatqry
Commissiboihas issued the September
30, 1980, Quarterly Report on Petitions-
for Rulemaking. This report is issued in
accordance with 10 CFR 2.802 and is a
quarterly summary ofpetitions for
rulemaking that are pending final action.
ADDRESSES:A copy of this report,
designated NRC Petitions for

Rulemaking-September 30, 1980, is
available for inspection and copying at
the Commission's Public Document
Room, 1717 H Street NW., Washington,

Requests for single copies of this
, report,, ora reques to. be placed ar air
automatic distrihution list for single
copies; offuture reports, should be made
in writing to theDvisfan of Rules and,
Records Office of Administration, U.S.
NuclearRegulatory Commission,
Washington. EIB2055i.
FOR FURTHER INFORMATIONCONTACT:.
John Philips, Cbie4 Rules-and
ProceduresBranch,. Office of
Administration, Telephone 301-492-
70861.

Dated atr ethesdir NU, ffis 19th da, of'
November, 1980i

For thNhctlar-Regulatory Commnissio.
J. M. Felton,
Director Divzsibn.offffu&sadRecords,
Office ofAdmnPtratn. "
[FR Da. 80-38749,Mad.1-5--80J :45 arni,
BILUNG. CODE 7595.Ot-M

10CFR Part3V

NRC's Jurisdidtion Over Persons Using:
Byproduc4 Source and Special
Nuclear Materiat Inm Offshorm Watiers
Beyond; Agreement State Territorial,
Waters; Correction

AGENCY:'Nucrear Reglatory
Commissibo. -
ACTION: Proposed rule;. Correction .

SUMMARY- i Federal Register
document published on October 3a, 1980r
(45 FR 71807,, the NRC'proposed to
amend 31.6 eneral license to, install
devices, generally licensed in § 315. The'
word "general"' was inadvertently used
in the. first line of proposed text when
the word Ispeciffc" was intended. This
document corrects this' error and
republishes the proposed text of § 32.6

asit shoul appear
FOR' FURTHER. INFORMATION CONTACL
John D. Philfps;, Chief,. Rules and
Records. Office ofAdminstratfon,
Nuclear Reguratory Commission,
Washfngtorr.DG 20555. 13011 49Z-7086.
SUPPLEMENTABLY INFORMATILON"Thie
proposedv-s iLon oftheintroductory
text of §,3.l appearrng at45 FR 71809
(October30.19801 as corrected. reads as
follhW's:

§31.6 GeneraP ircense to. nstali devices
generaIilcense d1i;ai§ T.5

.Any person, who holds' a speciffc
license issued by an Agreement State
authorizing the holder tmanufacture,
install, or servfe a device described in
§, 31.5 within such Agreement State is

hereby grantedaigenexalikense to,
install and service such device In any
non-Agreement State or in offshore
waters beyond Agreement States'
territorial waters, and within the area Of
the U.S. Outer Continental Shelf;
Provided, that-

Dated atWashington D, tlis- 201h, dy of
November, 19801.

For the. NuclearRegulatory Comminssliom
Samuel .Chilk,
SecretaLy of the Comnissjan
[FR Doc. 8o-3888z Filed 11-25-W. 8:45 am]

BILLING CODE 7590-016M

DEPARTMENT OF ENERGY

'Office of Conservation and Solar
Energy

10 CFR Part457

[Docket No. CAS-RM'-8,-120]'

Energy Auditor Training and.
Certiffcation Grants; Extension of
Comment Perlod for Proposed Rule

AGENCY'Department of Ehergy.
ACTION: Extension otcomment period of
proposed riule.
DATES: In response to requests for
additional time forreview, nOF-has
extended the, comment period to.
December8, 1980, 4:3Opim. e, ..t

SUMMARY: On October &1980. the'
Department ofEnergy, publIshed a
proposed rulemaking i the, Fedbral
Register. The rulemaking (45 FR 66970)
related t nimplementing the Energy
Auditor Training and Certification
Program pursuant ta suhtitle F of Title V
of the Energy Security Act (Pub. L. 96-
294). This rul'emakng prauvled for a
commentpertod to end November Z4
1980.
FOR FURTHEtR INFORMATtONlCOtMTACO.
James R. Tanck, Acting Director.
Building Conservation Services Division.
Department of Energy, 1000
Independence Avenue S.W. RoonClt-
068 . WasMngtor. DZ. 205 5 (202) Z5Z-
9161

Issued in Washington, D,,C, N'ovembor 21'.
1980.
Frank DeGaorge,.
PrincipalDeputy Assitant S ecmay
Conservation andSolar EnMy.
[FR D oc.8- 8859&ilcoaZd.U--8,.1am J

BILLING CODE 6450",-1l,
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10 CFR Part 474

[Docket No. CAS-RN-80-202]

Electric and Hybrid Vehicle Research,
Development, and Demonstration
Program; Equivalent Petroleum-Based
Fuel Economy Calculation;
Cancellation of Public Hearing
AGENCY: Department of Energy.
ACTION: Notice of Proposed Rulemaking
for Electric and Hybrid Vehicle
Research, Development, and
Demonstration Program; cancellation of
public hearing.

SUMMARY: The Department of Energy
hereby cancels the publi6 hearing on the
Equivalent Petroleum-Based Fuel
Economy Calculation for the Electric
and Hybrid Vehicle Research,
Development, and Demonstration
Program scheduled for Tuesday,
November 25,1980, in Washington, D.C.
The public hearing is cancelled due to
lack of public interest in making oral
presentations at the hearing.
DATES: As stated in the notice of
proposed rulemaking issued on October
30,1980 (FR 73684, November 6,1980).
written comments on the Equivalent
Petroleum-Based Fuel Economy
Calculation must be received by the
Department by close of business,
January 5, 1981.
FOR FURTHER INFORMATION CONTACT:.
Robert S. Kirk, Electric and Hybrid
Vehicles Division, U.S. Department of
Energy, 1000 Independence Avenue SW.,
Washington, D.C. 20585 (202) 252-8032

Issued in Washington, D.C., November 21.
1980.
Frank DeGeorge,
PRincipal Deputy Assistant Secretary
Conservation andSolarEnergy,
[FR Dow- 80-36952 Filed 1I-M-W. 11-02 am]
BILLING CODE 64S0-C-

Federal Energy Regulatory

Commission

18 CFR Part 271
[Docket No. RM79-76 (Colorado-7)]

High-Cost Gas Produced From Tight
Formations; Ceiling Prices
AGENCY: Federal Energy Regulatory
Commission. DOE.
ACTION: Notice of proposed rulemaking,

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions

that present extraordinary risks or costs.
Under section 107(c)(5), the Commission
issued a final regulation designating
natural gas produced from tight
formations as high-cost gas subject to an
incentive price (18 CFR 271.703). The
rule establishes procedures for
jurisdictional agencies to submit to the
Commission recommendations of areas
for designation as tight formations. This
notice of proposed rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the State of
Colorado Oil and Gas Conservation
Commission that the Dakota Formation
be designated as a tight formation under
§ 271.703(d).
DATE: Comments on the proposed rule
are due on December 19, 1980.

Public Hearing: No public hearing is
scheduled in this docket as yet. Written
requests for a public hearing are due on
December 4,1980.
ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street
NE., Washington. D.C. 20428.
FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357.8299 or Vidtor
Zabel, (202) 357-8559.

Issued No6 ember 19, 1980.

I. Background
On November 10, 1980, the State of

Colorado Oil and Gas Conservation
Commission (Colorado) submitted to the
Commission a recommendation, in
accordance with § 271.703 of the
Commission's final regulations (45 FR
56034, August 22,1960), that the Dakota
Formation located in La Plata County,
Colorado be designated as a tight
formation. Pursuant to § 271.703(c}(4) of
the regulations, this Notice of Proposed
Rulemaking is hereby issued to
determine whether Colorado's
recommendation that the Dakota
Formation be designated a tight
formation should be adopted. The
United States Geological Survey concurs
with Colorado's recommendation.
Colorado's recommendation and
supporting data are on file with the
Commission and are available for public
inspection.
H. Description of Recommendation

The recommended formation lies
entirely within La Plata County,
Colorado and underlies an area located
on the north flank of the San Juan Basin
and east of the city of Durango,
Colorado. It is bounded on the south by
the Southern Ute Indian Reservation
boundary line and bounded on the north
by the outcrop pattern of the Dakota and
Mesaverde Formations. The

recommended area contains
approximately 118,238 acres, of which 27
percent is Federal, 5 percent State and
68 percent fee. The vertical limit to the
top of the Dakota Formation ranges from
7500 to 8000 feet and averages 7600 feet.
The vertical limit of the base of the
Dakota Formation is defined by the top
of the Morrison Formation. The Dakota
Formation ranges from approximately
20 to 230 feet in thickness.

Ill. Discussion of Recommendation
Colorado claims in its submission that

evidence gathered through information
and testimony presented at a public
hearing in Cause No. NG-10, convened
by Colorado on this matter
demonstrates that:

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilizied production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2){i](B); and

(3) No well drilled into the
recommended formation is expected to
produce more than five (5) barrels of oil
per day.

Colorado further asserts that Rule 317
of the Colorado Oil and Gas
Conservation Commission's Rules and
Regulations assures that development of
this formation will not adversely affect
any fresh water aquifers.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 97, issued in
Docket No. RM8O-68 (45 FR 53456,
August 12, 1980). notice is hereby given
of the proposal submitted by Colorado
that the Dakota Formation, as described
and delineated in Colorado's
recommendation as filed with the
Commission, be designated as a tight
formation pursuant to § 271.703.

IV. Public Comment Procedures
Interested persons may comment on

this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street NE., Washington, D.C.
20420, on or before December 19,1980.
Each person submitting a comment
should indicate that the comment is
being submitted in Docket No. RN,79-76
(Colorado-7), and should give reasons
including supporting data for any
recommendations. Comments should
include the name, title, mailing address,
and telephone number of one person to
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whom-communications concerning the.
proposal may be. addressed& An. original
andAt4 conformed. copies, should he fied
with the: Secretary of the Commission..
Written. comments, wilL be. available for.
public ihspection at the Commissionis
Office. ol Public Information., Room 1000,
825, North Capitol Street NE.,
Washington; D.C.,. during-business.
hours.

Any persom wishing! to, present
testiniony,, views, data, or otherwise
participate, at a, public hearing- should
notify the Commission in. writing that
they wish to) make an oral presentation
and therefore request a publichearing.
Slich request shallt specify the amount of
time requested at the hearing' Requests.
should be filed with the' Secretary of the
Commission no later thanDecember4,
1980i

(Natural Gas Policy Act of78. 15 U.S.C.
§ 3301-3a42),

Accordingly, the. Commission
proposes. to)amend, the' regulations:in
Part 271,, Chapter-lTitesia, Code of
Federall Regulations, as set forth, below,
in? the event Cioloradbs! recommendation
is adopted.
Kenneth A. Williams,,
Die o, Office of PipeUna andProducer
Regulhtion.

Sectibr 271.703(d)y is amended by
adding a new subparagraph- (20)' to read,
as fobws:1

§ 27rT.703' Tlghtformations.

Cd,Dsfgnateudttglhtfbrmations. The
follbwihg formatibns are dbsignhted as
tight formations. A more detailed!
descriotionr of the geographical extent
and geological- parameters of the
dbsignated, tight formations is located in
the' Commission's official file forDocket
No. RM79.76. as' subindexed below', and.
is also located, in the official files' of the
jurisdictional agency- that submitted the
recommendatiorr.

(2) througl (19], [Reserved],
{20JElakotwForniationdm Colorad,
(iliDelineatioz offormatoir. The

Dakota Formation is found in LE Plata
County, Cblorado. RM79-76 (Colorado-
7)

ilDepth. The Dakota Formation.i
defined as that formation, the depth to
the top' of which, ranges, front 7500 to
8000. feet and the bottom of'which is
dbfined by the top ofthe Morrison
Formation.
[FR Dom 3.M7 FiCLeli-25-f, &45 am]
BILNG CODE 6450-85-M

18,CFERPat27,1
[Docket-N'..RMi79 -76'(Colorado.-8)],

High-Cost Gas: Produced ron Tight
Formatfons; Ceiling! Prices
AGENCYr FederalEFerg Regulatory
Commissfon,.DOE'.
ACTION NatiCe ofproposed rulemaldug.

suMmARYlThe.Federar Energy'
RegulatoryC mmissiortis authorized by.
section 107(cl(5)' ofthe Natural Gas,
Policy Act ofJ 1978' to,. designate certain
types of natural' gas' as higb-costgas
where the COmmission: determines that
the gaps fsrodced under'conditions
that present extraordiharyrisks or costs.
Under section 107(1(5), the Commission
issued a. fihaP reggliatibor designating
natural gas'produced from tight ,
formations as'highrcost gas- subject to: an
incentive, price, (18' CR272.703: The
rule- establisheir procedures for
jurisdictional agencies to submit to, the
Commission recommendations, of areas
for designation as tight formations. This
notice ofproposedrulemaking by the-
Director of the' Office ofPipeline and,
PraducerReguaitiom contains the.
recommendaition of the Colorado, Oil
and Gas Conservation Commission that
the Sanastee Formation, and the Dakota
Formation each be designated as a tight
formation under § 271.703(d):
DATE:'Comments- on the proposed rule
are due ert December 19. 1980.

PublicHearing;nNo public hearing is
schedule. inm this docket asyeL Written,
requests fore pubilhrhearihg are due on
Dcemher4",1980..
ADDRESS.'Comments an. drequests for
hearingmust-be filed with the Office of'
the Secretary, 82,5Nbrth Capitol Street,
NE:, Washington, D.C. 20426'.
FOR'FURTHER INFORMATION CONTACT.

-Ldslie Lawne, (2021,357-8299 or Victor
Zabel, (202, 357-8559.

Issued: Navember 19,,1980

I. Background.

On November 10" 1980, the Colorado
Oil and Gas Conservation Commission
(Coloradh] submittec to. the Commission
a recommendation, in accordancewith

271.703 of the Commission's final
regulations (45 FR 56034, August 22,
1980),. that the Sanastee and' Dakota,
Formations located in, La Plata and
Archuleta Counties,. Colorado each be

'designated. as a tightformation-
Pursuant tor S W.Z03 cl.41 of the
regulations, thisNotice of Proposed
Rulemakfrg is. hereby issued to
determine.whether Colorado's,
recommendatiom that these formations,

,be. designated tight formations should be
adopted. Tha-United States. Geological

Survey concurs with Colorados
recommendation. Colorado's
recommendatibn and supporting, data
are on file with-the. Commission and are
available for public inspection.

1L.Descriptomof'Recommandaioni

The recommendedbformations, ie
within La Plata and'Archulbta Counties,
Colorado in- ar area, which is-located on
the north flank of the, SanJUar Basin,
southeast, of the City offDurango,
Colorado, andi soutb of the SouthernlUto
Indian Reservation houndary, line. The
recommended area is approximately
62,867 acres, of which. percent Is
FederaL 1& percent bidian 2.percent
state and 55percentfee.Tho Sanaateq
Formatior is found. atintervals of755Q
to 7700 feet andci. approximately, 105,to
120 feet thick.TheDakota Formatlonls
found at a depth of approximatly 7000
feet and is.approximately, Z10,t230,fot
thick.

Il. Discussion of Recommendation

"Colorado, claims, in its- submission, that
evidence gathered throug& information
andi testimony presented.' at mpublic
hearingin Cause-No NG-11 convened
by Colorado, on thismatter
demonstrates, for each formationm, that:

(1) The. averageim situ, gas
permeability throughout thepay section
of thepropose. areamisnot expected to
exceed: 0:1 millidarcyr

(2] The stablilizediprodbction rate,
against atmospheric pressure of wells
completed. for'production, from, the
recommendedformations;, without
stimulation, is not expected lo exceed
the maximum allowable production rate
set out in § 27t.703(c)(2)jl{B), and;

(3) No well drilledl into, the,
recommended formationsts, expected to

- produce more than five, (5pbarrels of oil
per day.

Colorado further apserts. that typical
casing design of wells drilled, in the area
protects fresh water aquifers in'the area,
as required by the rules and regulations
of the Colorado Oil and Gas
Conservation Commission.

Accordinly, pursuant to, the authority
delegated to the-Director ofthe. Office. of
Pipeline and Producer Regulation b'
Commission- Order No.97,fssuedt in
Docket No. RM80-68 C45"FR 53.450,
August 12, 1980),,notice is hereby given
of the proposal submitted by Colorado,
that the Sanastee Formation and, Dakota
Formation. as described and. delineated
in Colorados, iecommendation as filed
with the Commission6 eachhe
designated as a tight formations pursuant
to § 271.703.
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IV. Public Comment Procedures
Interested persons may comment on

this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary. Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D.C.
20426, on or before December 19, 1980.
Each person submitting a comment
should indicate that the comment is
being submitted in Docket No. RM79--76
(Colorado-8) and should give reasons
including supporting data for any
recommendations. Comments should
include the name, title, mailing address,
and telephone number of one person to
whom communications concernig the
proposal may be addressed. An original
and 14 conformed copies should be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission's
Office of Public Information, Room 1000,
825 North Capitol Street, N.E.,
Washington, D.C., during business
hours.

Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing that
they wish to make an oral presentation
and therefore request a public hearing.
Such request shall specify the amount of
time requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than December 4,
1980.

(Natural Gar Policy Act of 1978.15 US.C..
§ 3301-3=32)

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Chapter L Title 18, Code of
Federal Regulations, as set forth below,
in the event Colorado's recommendation
is adopted.
Kenneth A. Wiliams,
Director, O.fce of Pipeline and Producer
-egulation.

Section 271.703(d) is amended by
adding new subparagraphs (21) and (22)
to read as follows:.

§ 271.703 Tight formations.

(d) Designat edtight formations. The
following formations are designated as
tight formations. A more detailed
description of the geographical extent
and geological parameters of the
designated tight formations is located in
the Commission's official file for Docket
No. RM79-76. as subindexed below, and
is also located in the official files of the
jurisdictional agency that submitted the
recommendation.

(2) through (20) [Reserved].

(21) Sanastee Formation in Colorado
(i} Delineation of formation. The

Sanastee Formation is found in La Plata
and Archuleta Counties, Colorado. It is
located southeast of the City of
Durango, Colorado, and is bounded on
the north by the southern boundary of
the Southern Ute Indian Reservation.
RM79-76 (Colorado-a)

(ii) Depth. The Sanastee Formation is
defined as that formation occurring
within the Mancos shale at intervals
from approximately 7500 to 7700 feet.

(22) DaAota Formation in Culorado
(i) Delineation of formation. The

Dakota Formation is found in La Plata
and Archuleta Counties, Colorado, It is
located southeast of the Ct; f
Durango, Colorado, and is Lutnded on
the north by the southern boundary of
the Southern Ute Indian rescrvation.
RM79-75 (Colorado-B)

(ii) Depth. The Dakota Formation is
defined as that formation the depth to
the top of ,hich averages
approximately 7600 feet and the base of
which is defined by the top of the
Morrison Formation.
[FR lD _ - reda*- t5 ]

ILING COOE 04MI-

18 CFR Part 271
[Docket No. RM79-76 (Colorado-9)l

High-Cost Gee Produced From Tight
Fountains; C*Mng Prices
AGENCY: Federal Energy Regulatory
'Commission, DOE.
ACTio,: Notice of proposed rulemaking.

SUMMARY. The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
that present extraordinary risks or costs.
Under section 107(c)(5), the Commission
issued a final regulation designating
natural gas produced from tight
formations as high-cost gas subject to an
incentive price (18 CFR 271.703). The
rule establishes procedures for
jurisdictional agencies to submit to the
Commission recommendations of areas
for designation as tight formations. This
notice of proposed rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the Colorado Oil
and Gas Conservation Commission that
the Corcoran Formation and the
Cozzette Formation each be designated
as a tight formation under I 271-703(d).
DATE: Comments on the proposed rule
are due on December 22,1980.

Public Hearing- No public hearing is
scheduled in this docket as yet. Written
requests for a public hearing are due on
December 5,1980.
ADDRESS: Comments and reqaes!s for
hearing must be filed with the Office of
the Secretary, 825-North Capito! Street
NE., Washington, D.C. 20426.
FOR FURTHER INFORMATION CONTACT.
Leslie Lawner, (202) 357-8299 or Victor
Zabel, (22) 357-8359.

Issued Novemcr zo. 19Z.Q

L Background
On November 10, 1980, the Slate of

Colorado Oil and Gas Conservatian
Commission (Colorado) submitted to the
Commission a recommendation, in
accordance with § 271.703 of the
Commission's final regulations (43 FR
56034, August 2-,1980), that the
Corcoran and Cozzette Formations
located in Mesa and Garfield Counties.
Colorado be designated as tight
formations. Pursuant to § 271.703[c)(4) of
the regulations, this Notice of Proposed
Rulemaking is hereby issued to
determine whether Colorado's
recommendation that the Corcoran and
Cozzette Formations be designated as
tight formations should be adopted. The
United States Geological Survey concurs
with Colorado's recommendation.
Colorado's recommendation and
supporting data are on file with the
Commission and are available for public
Inspection.

II. Description of Recommendation
The recommended formations lie

within Mesa and Garfield Counties.
Colorado in an area which is located on
the southwest flank of the Piceance
Basin, northeast of the city of Grand
Junction, Colorado. The area, known
locally as the Wagon Track Tight Gas
Sand area, includes part of the Shire
Gulch Field and all of Horseshoe
Canyon, Winter Flats and Hancock
Gulch Units. The recommended area is
approximately 150,176 acres, of which 93
percent is Federal. and 7 percent is fee.
The average depth to the producing
interval of the Cozzette Formation is
2,478 feel The Cozzette Formation is
approximately 175 feet thick. The
Corcoran Formation is found at a depth
of approximately 2,673 feet and is
approximately 150 feet thick. The
Corcoran and Cozzette Formations
consist of one or more sandstone
benches and have been identified as
members of the Mount Garfield
Formation of the Mesaverde Group.
III. Discussion of Recommendation

Colorado claims in its submission that
evidence gathered through information

7'8703
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and testimony presented at a public
hearing in Cause No. NG-12, convened
by Colorado on this matter
demonstrates that:

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to

- exceed 0.1 millidarcy;
(2) The stabilized production rate,

against dtmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set otit in § 271.703(c)(2](i)(B); and

(3) No well drilled into the
recommended formation is expected to
produce more than five (5) barrels of oil
per day.

Colorado further asserts, that typical
casing design of.wells drilled in the area
protects fresh water aquifers in the area,
as required by the rules and regulations
of the Colorado Oil and Gas
Conservation Commission.

Accordingly, pursuant to the authority
delegated to-the Director of the Office of
, Pipeline and.Producer Regulation by

Commission Order No. 97, issued in
Docket No. RM80-68 (45 FR 53456,
August 12, 1980), notice is hereby givdn
of the proposal submitted by Colorado
that the Corcoran.Formation and the
Cozzette Formation as described and
delineated in Colorado's
recommendation as filed with the
Commission, be designated as tight
formations pursuant to § 271.703.

IV. Public Comment Procedures
Interested persons may comment on

this proposed rulemakingby submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy-
Regulatory Commission, 825 North
Capitol Street NE., Washington, D.C.
20426, on or before December 22,1980.
Each person submitting a comment
should indicate that the comment is
being submitted in Docket No. RM79-76
' (Colorado-9), and should give reasons
including supporting data for any
recommendations. Comments should
include the name, title, mailing address,
and telephbne number of one person to_
whom communications concerning the
proposal may be addressed. An original
and 14 conformed copies shbuld be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission's
Office of Public Information, Room 1000,
825 North Capitol Street NE.,
Washington, D.C., during business
hours.,t
Afiy person wishing to present

'testimony, views, data, or otherwise
participate ata public hearing should "
notify the Commission in writing that

they wish to make an oral presentation
and therefore request a public hearing.
Such request shall specify the amount of
time requested-at the hearing. Requests
should be filed with the Secretary of the
Commission no later than December 5,
1980.
(Natural Gas Policy Act of 1978, 15 U.S.C.
§ § 3301-3432)

Accordingly, the Commission
proposes to amend the regulations in
Part271, Chapter I, Title .18, Code of
Federal Regulations, as set forth below,
in the evefit Colorado's recommendation
is adopted.
Kenneth A. Williams,
Director, Office of Pipeline andProducer
Regulation.

Section 271.703(d) is amended by
adding new subparagraphs (23)-and (24)
to read as follows:,,

§ 271.703 Tight formations.

(d) Designated tight formations. The
following formations are designated as
tight formations. A more detailed I

description of the geographical extent
and-geological parameters of the
designated tight formations is located in
the Commission's official file for Docket
No. RM79-76, as subindexed below, and
is also located in the official files of the
jurisdictional agency that submitted the
recommendation.

(5) through (22) [Resexved].
(23) Cozzette Formation in Colorado
(i) Delineation of formation. The

Cozzette Formation is found in Mesa
and Garfield Counties, Colorado. It is
located northeast of the city of Grand
Junction, Colorado, and occupies an
area known locally as the Wagon Track
Tight Gas Sand area. RM79-76
(Colorado-9)

(ii) Depth-.The Cozzette Formation is
defined as that formation occurring
within the Mount Garfield Formation of
the Mesaverde Group and which is
found at an average measured depth of
2,478 feet.

(24) Corcoran Formation in Colorado
(i) Delineation of formation. The

Corcoran Formation is found in Mesa
and Garfield Counties, Colorado. It is
located northeast of the city of Grand
junction, Colorado, and occupies an
area locally known as the Wagon Track
Tight Gas Sand area. RM79-76
(Colorado-9).

(ii) Depth. The Corcoran Formation is
defined as that formation occurring
within the Mount Garfield Formation of

the Mesaverde Group and which is
found at an average depth of 2,073 felet.
[FR Doc. 80-3859 Filed 11-25-80 8:45 aml
1ILUNG CODE 645045-M

DEPARTMENT OF THE TREASURY

Customs Service

19 CFR Part 148

Personal Declarations and Exemptions

Correction
In FR Doc. 80-33213 appearing on

page 70476 in the issue for Friday,
October 24, 1980, make the following
correction:

On page 70477, in the first column,
under "Date", the comments closing
period wds incorrectly given as
"November 23,1980". It should be given
as "December 23, 1980".
BILNG CODE 1505-011-M

RAILROAD RETIREMENT BOARD

20 CFR Parts 208, 210,216,217,219,
221,230, 232, 237, and 238

Annuities Under the Railroad
Retirement Act
AGENCY: Railroad Retirement Board.
ACTION: Proposed rules.

SUMMARY: The Railroad, Retirement
Board proposes to amend several parts
of its regulations concerning annuities
under the Railroad Retirement Act.
Amendment of the regulations is a part
of an on-going-project of the Railroad
Retirement Board to review, revise and
reorganize. its regulations. The
amendments have been written in plain
English in accordance with EO 12044, as
amended and should be more usable
and understandable.
DATES: Comments must be gubmitted on
or before January 12, 1981.
ADDRESS: Comments should be sent In
duplicate to R. F. Butler, Secretary,
Railroad Retirement Board, 844 Rush
Street, Chicago, Illinois 60611, where
they will be made available for public
inspection during regular business
hours.
FOR FURTHER INFORMATION CONTACT.
Marilyn Berg or Eloise Sandle, Bureau of
Retirement Claims, Railroad Retirement
Board, Room 943, 844 Rush Street,
Chicago, Illinois 60611, (312) 751-4818
(FTS 387-4818).
SUPPLEMENTARY INFORMATION: In
accordance with the Board's report
under E.O. 12044, as amended, the
Board's Chief Executive Officer
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reviewed the proposals to revise and
develop regulations on annuity
eligibility, applications, evidence, and
jurisdiction, and determined that the
regulations would not constitute
significant regulations under the criteria
established in the Board's report.
However, in the spirit of E.O. 12044, as
amended, the Board has determined to
issue the regulations first as proposed
rules and allow the public a 60-day
period to comment on the proposed
rules.

The Board proposes to amend the
following regulations:

(1) Regulations on eligibility for
annuities to be designated as Part 216;

(2) Regulations on applications for
benefits to be designated as Part 217;

(3] Regulations on evidence required
for payment of benefits to be designated
as Part 219; and

(4) Regulations on determinations of
Railroad Retirement Board jurisdiction
to pay benefits to be designated as Part
221.

The proposed new Part 216 contains
the basic eligibility requirements for the
various types of annuities provided
under the Railroad Retirement Act of
1974. The proposed amendment to the
annuity eligibility regulations is
necessary to update the regulations to
the requirements imposed under the
Railroad Retirement Act of 1974. The
current regulations were issued under
the Railroad Retirement Act of 1937 and
are, in certain respects, obsolete. In
addition, the proposed Part 216 has been
written in plain English in accordance
with E.O. 12044, as amended, and the
eligibility requirements for the various
types of annuities, which under current
regulations are spread over several
parts, have been consolidated under a
single part to make these regulations
more usable and understandable.

The proposed Part 217 sets forth and
explains the requirements for the filing
of applications for benefits under the
Railroad Retirement Act of 1974.
Substantial changes to the current
regulations were made in 217.9(b), to
provide that a disability application will
not be denied if the claimant becomes
disabled before a final decision is made;
in § 217.16, to provide for the use of the
date an application was mailed as the
filing date, if it will prevent the loss of
benefits; and in § f217.20 and 217.21, to
allow a filing date to be established
based on a written or verbal statement.
In addition, the new part explains when,
how, and where to file an application,
details how and when an application
may be cancelled, and sets forth the
reasons why applications may be
denied. The proposed amendment to the
annuity application regulations is

necessary to update the regulations to
the requirements imposed under the
Railroad Retirement Act of 1974. The
current regulations were issued under
the Railroad Retirement Act of 1937 and
are, in certain respects, obsolete. In
addition, the proposed Part 217 has been
written in plain English in accordance
with E.O, 12044. as amended, and the
application requirements, which under
current regulations are spread over
several parts, have been consolidated
under a single part to make these
regulations more usable and
understandable.

The proposed Part Z19, Evidence
Required for Payment, which would
replace the current Part 239, Proofs
Required in Support of Claims for
Benefits, describes the amount and type
of evidence required by the Board for
the payment of the different benefits
provided under the Railroad Retirement
Act of 1974. The proposed amendment
to the evidence regulations is necessary
to update the regulations to the
requirements imposed under the
Railroad Retirement Act of 1974. The
current regulations were Issued under
the Railroad Retirement Act of 1937 and
are, in certain respects, obsolete. In
addition, the proposed Part 219 has been
written in plain English in accordance
with E.O. 12044, as amended, and should
be more usable and understandable.

The proposed Part 221. Jurisdiction
Determination, is totally new. There is
no similar part under current
regulations. The proposed part explains
the factors involved in deciding whether
the Railroad Retirement Board or the
Social Security Administration will pay
benefits to a railroad employee, and the
employee's family, both before and after
death. The proposed Part 21" is
necessary to administer the Railroad
Retirement Act of 1974 and explains in a
simple, straightforward manner how
determinations on Railroad Retirement
Board jurisdiction are made.

Amendment of the above-described
regulations is a part of an ongoing
project of the Railroad Retirement Board
to review, revise and reorganize its
regulations. As a result, the proposed
new parts were written to be an integral
part of the revised and reorganized
regulations and may, in certain cases,
refer to parts or sections of regulations
which are not currently in effect. A
substantial part of this regulation project
should be completed in calendar year
1981, and therefore, the problems
presented by publishing revised parts as
they are completed should be largely
alleviated by the end of 1961. The Board
believes that the minor inconveniences
that may arise as a result of publishing

the regulations on a part-by-part basis
are outweighed by the benefits derived
from publishing current, more easily
usable and understandable rc.guIations,

Title 20, Chapter II, is amended as
follows:

PART 208-DISABILITY

§§ 208.1, 208, § 208.5, and 208.7
[Removed]

1. Part 208 is amended by (a) revising
the title of this part from "Eligibility for
An Annuity" to "Disability," and (b
removing if208.1, 208.2, 208.5, and
208,7.

PART 210-[Removed] -
2. Part 210 is removed.
3. The current Part 216 is reifsed to

read as follows:

PART 216-ELIGIBILITY FOR AN
ANNUITY
Subpart A--General
Sec.
210.1 Introduction.
210.2 Definitions.
2103 Other regulations related to this part.
Subpart B-Employee Annuity
215.5 Who is eligible for an age annuity.
210.6 Who is eligible fora disability

annuity.
216.7 What Is required for paymenL
216.8 What work may affect eligibility.
216.9 Giving up the right to return to work.
Subpart C--Supplerrtontal Annuity
216.11 Introduction.
216.12 Who Is entitled to a supplemental

annuity.
215.13 Supplemental annuity dosing date.
216.14 Relationship between supp!emental

annuity and other benefits.
210.15 What isa private pension.
Subpart D-Spouse Annuity
21020 Who is eligible for a spouse arnnity.
21021 What is required for payment.
210.22 Who is the employee's wfe or

husband.
210.23 When a spouse is living with an

employee.
210.24 Contributing to support, defined.
210.2 One-half support, dfllned.

Subpart E-Survlvlng Spouse Annuity -
21G.30 Who Is eligible for a surviving spouse

annuity.
210.31 What is required for payment.
210.32 ,\ho is the employee's sz.vi.in3

spouse.
216.33 Marriage defined.
215.34 Relationship as wife.husband,

widow or widower under sta'e law.
210.35 Deemed marriage.
216.36 "Child in care" when child is living

with wife or surviving spouse.
216.37 "Cild in care" when child is not

living with wife or surviving spouse.
21638 Disability period for surviving

SWoUMe
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Subpart F-Child's Annuity
Sec.
216.45 General.
216.46 Who is eligible-for a child's annuity.
216.47 What is required for payment of a

child's annuity. ,
216.48 Who may be reentitled to a child's

annuity.
216.49 Child defined. -
216.50 Relationship as a child under State

law.
216.51 Who Is the employee's natural child.
216.52 Who Is the employee's legally

adopted child.
216.53 Who is the-employee's stepchild.
216.54 Who is the employee's grandchild or

stepgrhndchild.
216.55 Who Is the employee's equitably

adopted child.
216.56 When a child must be dependent.
216.5Z When a natural child is dependent.
216.58 When a legally adopted child is

dependefit.
216.59 When a stepchild is dependent.
216.60 When a grandchild or stepgrandchild

is dependent.
216.61 When a equitably adopted child is

dependent.
216.62 When a.child is living with an

employee.
216.63 When a child is a full-time student.
216.64 When a child is a full-time student

during a period of non-attendance.
Subpart G-Parent's Annuity
216.70 Who is eligible for a parent's annuity.
216.71 What is required for payment.
216.72 Who is the employee's parent.
Subpart H-Dual Benefit Windfall
216.80 Introduction.
216.81 Types of windfall benefits.
216.82 When an employee's annuity can be

increased for a windfall benefit.
216.83 When a spouse annuity can be

increased for a windfull benefit.
216.84 When a surviving spouse annuity can

be increased for a windfall benefit.
216.85 Dependency requirement for a

windfall benefit as a widower.
216.86 What is needed to be permanently

insured under the Social Security Act.
Subpart I-Eligibillty for More Than One
Annuity
216.90 Employee and spouse or survivor

annuity.
216.91 Spouse and survivor annuity.
210.92 Two survivor annuities. -

Subpart J--Current Connection With.the
Railroad Industry
216.95 General.
216.96 When required.
216.97 Regular current connection test.
216.98 Special current connection test.
216.99 What is regular nonmrailroad

employemnt.
216.100 What amount of regular non-

railroad employment will break a current
connection.

216.101 Regular non-railroad employment
that will not break a current connection.

Authority: Sec. 2, Pub. L 93-445,88 Stat.
1312-1319 (45 U.S.C. 231a), unless otherwise
noted. Subpart J also issued under sec. 1, Pub.
L.,93-445,88 Stat. 1311 (45 U.S.C. 231). Sec. 7,
Pub. L. 93-445,'88 Stat 1339 (45 US.C. 2311).

Subpart A-General

§ 216.1 , Introduction.
This part explains when a person is

eligible for a monthly annuity under the
Railroad Retirement Act

(a) Regular.annuity. A regular
monthly annuity is provided for-

(1) An employee who retires because
of age or disability;

.(2) An employee's wifeor husband
(spouse); and I :.

(3) The widow, widower, child, or
parent of an employee who died.

(b) Supplemental annuity. A.
supplemental annuity is provided for an
employee who is entitled to an age or
disability annuity.

§ 216.2 Definitions.
As used in this part-
"Apply" means to sign a form or

statement that the RailroadRetirement
.Board accepts as an application for an
annuity under the iules set out in Part
217."Current Connection" means that the

employee was working in or was
considered to be working in the railroad
indilstry when he or she became entitled
to an annuity or died. An employee has
a current connection if he or she meets
the conditions described in Subpart J of
this part.

"Eligible" means that a person would
meet all the requirements for payment of
an annuity for a period of time but has
not yet applied.

"Entitled" means 1hat a person has
applied and has proven his or her right
to have the annuity begiri.

§ 216.3 Other regulations related to this
part.

This part is related to several other
parts. Part 217 tells how to apply for an
annuity. Part 218 sets the beginning and
ending dates of an annuity. Part 219 sets
out what evidence is necessary to prove;
eligibility. Parts 225-228 describe the
computation of an annuity. Part 229 tells
when and how an employee and spouse
,annuity can be increased under the
social security overall minumum
provision.

Subpart B-Employee Annuity

§ 216.5 Who is eligible for an age annuity.
(a) General. An employee is eligible'

for an age annuity if he or she stops all
work for pay as described in § 216.8,
and is-

(1) Age 65 or older and has completed
10 years of service; or

(2) Age 60 or older and under 65 and
has completed 30 years of service; or

*.(3) Age 62 or older and under 65 and
* has completedio years but less than 30

years of service. This type of annuity is

reduced for each month the employee is
entitled before he or she becomes 05
years old. The reduction is described in
Part 226 of this chapter.

(b) Change from employee disability
to age annuity. A disability annuity that
is paid through the end of the month
before the employee becomes 65 years
old automatically becomes an age
annuity beginning with the month he or
she is 65 year old. Howe er, the age
annuity cannot be paid until the
employee gives up the right to reium to
work as described in § 216,7.

§ 216.6 Who Is eligible for a disability
annuity.

The Railroad Retirement Act provides
two types of disability annuities, One
type is where the employee's dibability
prevents work in kis or her regular
railroad occupation. The other type is
where the employee's dishbility
prevents work in any regular
employment.

(a) Disabled for work in regular
occupation. An employee is eligible for a
disability annuity If he or she is disabled
for work in his or her regular
occupation, as defined in Part 220 of this
chapter, is under age 65, stops all work
for pay, has a current connection with
the railroad industry, and either-

(1) Has completed 20 years of service;
or

(2) Has completed 10 years of service
and is 60 years old or older.

(b) Disabled for work in any regular
employmeht. An employee is eligible for
a disability anfiuity if he or she is
disabled for work in any regular
employment, as defined in Part 220 of
this chapter, is under 65, stops 'all work
for pay, and has completed 10 years of
service.

§ 216.7 What is required for payment.
The following conditions are

necessary for payment of an employee
annuity:

(a) An eligible employee must apply to
be entitled to an annuity.

(b) If the employee applies for an age
annuity, he or she must give up the right
to return to work before any annuity to
which he or she is entitled can be paid.

(c) If the employee applies for a
disability annuity, the annuity may be
paid without the need to give up the
right to return to work. However, the
annuity cannot be paid, beginning with
the month the annuitant is 65 years old,
until the annuitant gives up the right to
return to work. The disability annultant
must give up the right to return to work
before he or she is 65 years old to permit
payment of a supplemental annuity
under'subpart C of this part or a spouse
annuity tinder subpart D of-this part.
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The disabled employee can give the
Board the authority to give up the right
to return to work for him or her when it
is required.

§ 216.8 What work may affect eligibility.
Most types of work for pay must be

stopped before an employee is eligible
for an age or disability annuity, as
explained below:

(a) Work an employee must stop.
Except as shown in paragraph (b) of this
section the employee must stop working
for-

(1] Any employer under the Railroad
Retirement Act; and

(2) Any non-railroad employer.
(b) Work an employee need not stop.

The employee may continue the
following work and still be eligible for
an age or disability annuity:

(1) Work for a local lodge or division
of a railway organization if the pay is
under $25 a month unless the work
performed is solely for the purpose of
collecting insurance premiums.

(2) Self-employment, as defined in
paragraph (c).

(3) Work as an elected public official
of the United States, a State. or any
political subdivision of a State.

(c) Self-employment, defined. Self-
employment is work performed in a
person's own business, trade, or
profession, rather than for an employer.
A person is not self-employed, for
purposes of this section, if he or she
works in an incorporated business. In
that case, the corporation is the person's
employer. An independent contractor or
consultant is considered to be self-
employed only if he or she is not
supervised by an employer and is not a
regular member of the employer's staff.
The following factors indicate that a
person working as a contractor or
consultant may be self-employed:

(1) The person has an office separate
from that of an employer.

(2) The person performs similar
services for several employers.

(3) The person is free to choose his or
her own working hours.

(4] The person performs specific
services for a limited time on a
particular project.

(5) The person receives payment for a
particular project, rather than on a
regular basis.

§ 216.9 Giving up the right to return to
work.

The employee must give up the right
to return to work before an annuity can
be paid as explained in § 216.7.

(a] What return to work rights must
be given up. Except for the type of work
shown in § 216.8(b), the employee must

give up any seniority or other rights to
retun to work for-

(1) Any employer under the Railroad
Retirement Act; and

(2) Any non-railroad employer with
whom the employee-

(i) Last worked before the annuity
beginning date; or

(ii) Has the right to return to work on
the annuity beginning date; or

(iii) Stopped working to permit the
annuity to begin.

(b) When the right to return tc iork
ends. An employee's right to return to
work for a railroad or non-railroad
employer ends when-

(1) The employer reports to the Board
that the employee no longer has that
right or

(2) The employee or an authorized
agent of the employee gives the
employer an oral or written notice of the
employee's wish to give up that right
and-

(i) The employee certifies to the Board
that the right has been given up;

(ii) The Board notifies the employer of
the employee's certification; and

(iii) The employer either confirms the
employee's right has been given up or
fails to reply within 10 days following
the day the Board mailed the notice to
the employer or

(3) An event occurs which under the
established rules or practices of the
employer automatically ends that right;
or

(4) The employer or the employee or
both take an action which clearly and
positively ends that right: or

(5) The employee never had that right
and permanently stops working; or

(6) The Board gives up that right for
the employee, having been authorized to
do so by the employee; or

(7) The employee dies.

Subpart C-Supplemental Annuity

§ 216.11 Introduction.
A career railroad employee may

qualify for a supplemental annuity in
addition to the regular employee
annuity. Supplemental annuities are
paid out of a separate trust fund
established through employer taxes. The
Board reduces a supplemental annuity if
the employee receives a private pension
based on contributions from a railroad
employer. Supplemental annuities are
subject to federal income ta.

§ 216.12 Who Is entitled to a supplemental
annuity.

An employee is entitled to a
supplemental annuity, if he or she-

(a) Does not work past his or her
supplemental annuity closing date as
shown in § 216.13; and

(b) Is entitled to the payment of an
employee annuity under subpart B of
this part; and

(c) Has a current connection with the
railroad industry when the employee
annuity begins; and either

(d) Is age 65 or older, has completed
25 years of service, and the employee
annuity begins on or after July 1, 196; or

(e) Is age 60 or older and under age 65,
has completed 30 years of service, and
the employee annuity begins on or after
July 1, 1974. If that annuity is a disability
annuity, the annuitant must give up the
right to return to work as shown in
§§ 216.7 and 216.9 before any
supplemental annuity due him or her
can be paid.

§ 216.13 Supplemental annuity closing
date.

(a) General. An employee's
supplemental annuity closing date is the
last day the employee can work for a
railroad employer and still be entitled to
a supplemental annuity. There are two
types of closing dates-the regular
closing date for most career employees
and the special closing date for an
employee who did not complete the 25
years of service required to qualify for a
supplemental annuity on his or her
regular closing date.

(b) Regular closing date. If the
employee has completed 25 years of
railroad service or is eligible for an old-
age benefit under section 202(a) of the
Social Security Act, the regular closing
date is the last day of the month after
the month he or she becomes 65 years
old. However, various closing dates
were established if the employee
became 65 years old in or before 1973. If
the employee was-

(1) 65 years old in 1973, the closing
date was January 31,1974;

(2) 66 years old in 1973, the closing
date was the last day of the month after
the month he or she was 66 years old;

(3) 66 years old in 1972, the closing
date was January 31,1973;

(4) 67 years old in 1972, the closing
date was the last day of the month after
the month he or she was 67 years old;

(5) 67 years old in 1971, the closing
date was January 31, 1972;

(6) 68 years old in 1971, the closing
date was the last day of the month after
the month he or she was 68 years old; or

(7) 68 years old before 1971, the
closing date was January 31,1971.

(c) Special closing date. If the
employees has completed at least 23
years of service but less than 25 years of
service and is not eligible for an old-age
benefit under section 202(a) of the Social
Security Act on his or her regular closing
date, the employee's special closing date
is the earliest of the following dates:

78707
78707



78708, Federal, Register / VoL 45, No: 230 1 Wednesday, November 26, 1980 / Proposed: Rules

(1),The last day ofthemontlkbefore.
the employee becomes, eligible, for air
old-age benefit-under section. 202(a), of
the Social Security, Act:, or

(2),The lastday of the firstimonthidn
which the employee;has enoughmonths,
of railroad service tobe entitledtoa
supplemental annuity, (see § 2-16.12).

§ 21614 Relationshilp between
supplemental annutty'and'other benefits;

Ca),Employee annuity A supplemental
annuity that begins after D'ecember 31,.
1974 does not affect.thepayment oEa
regularemployee annuity.

(b) Einplbyerpensfon.A.suppremental'
annuity is reducedifor any, private
pension the employee is receiavigibased
on a railroad employer's contributions.
The reductiorris'equal tothe.amoantof
the pension based on the employer's
contributions, lessj any, amount the:
private pension' is-redUced because of
the suppl'ementalannuity..The
supplementa annuity, isnotreduced for-
the amounLof a: private',pensiorpaid for
by the empl~yee!s.contributions;,Private!
pension is definedtin §, 216.15,

(c) Spouse ornsurvivor'annui. The: '
payment of'a supplemental annuitydges
not affect the:amountof a spouse or
survivor annuity.

(d) Residual lump sum- The amountof
a supplemenfal annuity'is'notdeducted
from the gross residuaLlumpsunn
benefit. SeePart236of thischapteirfor:'
an explanation' of the.residalinump-sumi
benefit.

§ 216.15 Wiatls aprfvate pensbn.,
The Board determines,whether a

pension establishedbya railroad
employer isaprivate pensionthat will
cause a reduction in the employee's,
supplementaL annuity..A private-pension
is based on a pension plant that-

(a) Is a written plan orarrangement
which isl communicatedl to' the,
employees towhomit applies;,and

(b)'Is establishe'dand maintainedbya
railroad employer'forw definedgroup of
employees;;andi

(c) Provides for the.regular paymentof
benefits. to) employees under ai set
formula over-aperiod of years.

Subpart D"-Spouse:Annuity-

§ 216.20 Who is'eligible fora spouse
annuity.

A person, is ei'gibl'e for a spouse
annuity if the person-

(a) Is the wifI or husband, as define&
in § 216.22,,o~anemplbyee.wlois
entitled to an. annuity under subpart Bof
this, part;,

(b) Stops the' same. typeof.work.fbr
pay that an employee must stop,.as,
described in § 216.8;.and.

(c)'Meets the age requirements. The.
spouse's age requirement depends.upon
when the. employee's, annuity begins and

,the employee's age, as, follows-
(i),if. the. employees.annuity begins

july 1, 1974or later,.the.employee.has.
complete&30 years of railroad service,
and the employee is 60 years old-or
older, the.spouse must be-

(i]' 60 years. old or older, or
(ii) Less& than 60 years. old and a. wife

with the employee's chilt.whois:under
18 years, old-or disabled(in-her care; "In
care" is.defined inj §§,216.36 and 216.37.
Subpart.E of this-part tells.who is.the.
employee's child.

C2)2 If the.,employee's annuity begins
January, 1,.1975. or later, the employee
has completed' Iess than 30years'of
railroad service, and the employee is, 62
years old or older;, the spouse mustbe-

(i),65 years.ol'd.or older,,or
U"1) Less than. 65 years old, and' a wife

with the employee's child'who is under
;18.years.old.or disabledinher care;: or

(iii"j 62 years. old-or order and.under 65.
This. type o' annuity is, reducedl for each
month the spouseds.entitled beforehe or'
she becomes.65 years old. The reduction
is crescribed&ii.Part226.of this. chapter.

(3)If, the: employees, annuity began
before.fuly I,,.1974,,or itbegan inthe
period' after jime 30, 1974 andbefore:
January. 1,,1975,, the, employee has less,
than 3M years.of railroad service, and
the.emproyeefs,65.years, ocLor older,
the spouse must be-

(i),65 ydars.oldor older;,, or
(ii)'Less, than 65;years old and a.wife

with the emproyeers chilwho.f is under
18 years. oldor dsab'edfmi her care:. or

(iii-O62.years, ol'dor older ancunder 65..
This. type, of'annuity is.reduced for each.
month the spouse is entitledbefoi&e he or
she becomes 65 years' oldThe reductfon.
is described in Part 226:oftthis.chapter

§ 216.21 What Is required for payment.
An eligible spouse must-
(a) Apply to be entitled'tolarLannuity,

and
(b) Give up~the right to-return towork

as describedin.§216.9,,in thesame
manner asdEthe spouse.were-an
employee,.before. any, annuity to: which
he: or'she.isentitled carbe paid.

§ 216.22- Whois'thelemployeers.wife or
husband!

An, employee's wife or husband is a
persorr who-.

(a) Is married to the employee, as
described in. § 21633;

(b) Is living with the employee, as;
- defined in -§ 216.23,, on. the date the

spouse applied-for-the-annuity; and-
(c) Has beemmarried;to the.employee,

for atleast, oney-ear before. thedate the
. spouse applied for the. annuity; or

- (d) Is the natural parent of the
employee's child;, or

(eJWps entitled to or, if the spouse
had applied and been old enoughhe or
she could have been entitled to, an
annuity- as. a surviving spouse; aparent,
or a disabled child under this part In tho
month before-he. or she married. the
employee. -

§ 216.23, When a spouse Is living with an
employee;

(a), General. A spouse is living-with
the- employee if-

(1] The employee and spouse are
members of the same household; or

(2) The employee Is contributing to the
support ofthe spouse, as shown in
§ 215&24; or

(3) The employee is under courtiorder,
to contribute tothespouse's support.

(b) Membersof the somehousehold.
Theemployee and spouse are members
of the-samehouseholdifi they normally'
live together as husband, and wife in the
samehome. The- employee, and spouse
are also considered'members, of the,
same household when they live apart
but they expect to continue living
together after a tempdrary,separatlon..A
temporary separation maybe causedby
military service; working;away from
home, hospitalization, or imprisonment.
A separationotsix months or less:for
any one of theabove-reasons ora
separatio of:any-length because, of
military service wilibe considered a
temporary, separation.unless there: is
evidence: that the employee and spouse
do. notintend, to continue:living together.
A separatiorformore. than. sixmonths,
for other than:military service;,will be
considereditemporary only if these Is
evidence: thatthe employee and spouse
expect to live? together. in the near future.
In general., a- separationwill not be
considerec temporary-if the employee
and spouse:residein-different countries.

§ 216.24f Contributing to support,. defined.
An employee is contributing to the

support of a.person if the employee
gives.some. of his. or her own cash,,
goods, or services to.help support the.
person. Support includes food..clothing;
housing, routine medical care. and other
ordinary items needed for a person's
well. being. Contributions must be made
-regularly andmust be large enough to:
meet an important part ofra person's
ordinary living costs. Benefits the
persons receives based onthe
employee's military service record and
spouse benefits under the Railroad
Retirement Act are contributions to the6
person's support. A spouse social
security benefit on the employee's
earnings record is a contribution toward
the-spouse's support only If the spouse
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met one of the "living with"
requirements shown in § 216.23 when
the spouse application was filed. The
employee's contributions must be made
on a regular basis. However, temporary
interruptions caused by circumstances
beyond the employee's control, such as
illness or unemployment, are
disregarded unless someone else takes
over responsibility for supporting the
person on a permanent basis.

§216.25 One-half support, defined.
The employee is providing one-half

support to a person if the employee
makes regular contributions to the
person's support and the amount of the
contributions is equal to or more than
one-half of the person's ordinary living
costs. Ordinary living costs are the costs
for necessities such as food, clothing,
housing, and routine medical care. A
contribution may be in cash, goods, or
services. The employee is providing one-
half support only if he or she has done
so for reasonable period of time.
Ordinarily a reasonable period is the 12-
month period immediately before the
time the one-half support requirement
must be met, as shown in §§ 216.58-
216.60, 216.70, 216.82(c), 216.83(c) and
216.85 of this chapter. A shorter period
will be-considered reasonable if-

(a) The employee started providing
one-half or more of person's support
sometime during the 12-month period
and intends to continue doing so on a
permanent basis; or

(b) The employee provided one-half or
more of a person's support for at least 3
months of the 12-month period, and-

(1) The employee had to stop or
reduce the amount of the contributions
because of circumstances beyond his or
her control, such as illness or
unemployment;, and

(2) No other person took over the
responsibility for providing one-half
support on a permanent basis.

Subpart E-Surviving Spouse Annuity

§ 216.30 Who is eligible for a surviving
spouse annuity.

A person is eligible for a surviving
spouse annuity if the person-

(a) Is the widow or widower, as
defined in § 216.32, of an employee who
has completed 10 years of railroad
service and had a current connection
with the railroad industry when he or
she died;
(b) Has not remarried; and
(c) Meets one of the following

conditions-
(1) Is 60 years old or older,
(2) Is 50 years or older and under 60

years old and he or she has a disability
as defined in Part 220 of this chapter

that began before the end of the period
described in § 216.38. A surviving
spouse annuity that is paid on the basis
of disability up to the month the
annuitant is 60 years old automatically
becomes an age annuity beginning with
the month he or she is 60 years old;
(3) Is under 65 years old and has "in

care" the deceased employee's child
who is entitled to an annuity under
subpart F of this part because he or she
is under 18 years old or is disabled.
If 216.36 and 216.37 describe when a
child is "in care."

§ 216.31 What Is required for payment
An eligible widow or widower must

apply to be entitled to an annuity.

§ 216.32 Who Is the employee's surviving
spouse.

A surviving spouse is the deceased
employee's widow or widower who-
(a) Was married to the employee for

at least nine months before the day the
employee died; or
(b) Was married to the employee less

than nine months before the employee
died but, at the time of marriage, the
employee was reasonably expected to
live for nine months, and-

(1) The employee's death was
accidental; or

(2) The employee died in the line of
duty while he or she was serving on
active duty as a member of the armed
forces of the United States; or

(3) The surviving spouse was
previously married to the employee for
at least nine months; or
(c) Is the natural parent of the

employee's child; or
(d) Was married to the employee

when either the employee or the
surviving spouse legally adopted the
other's child or they both legally
adopted a child who was then under 18
years old; or

(e) Was, in the month before the
month of marriage, entitled to or, if the
surviving spouse had applied and been
old enough, he or she could have been
entitled to--

(1) A widow's, widower's, father's,
mother's, wife's, parent's or disabled
child's benefit under section 202 of the
Social Security Act; or

(2) A widow's, widower's, parent's or
disabled child's annuity under this part.

§216.33 Marriage defined.
Marriage is a relationship based on-
(a) A "deemed marriage" which may

be established as described in § 216,35;
or
(b) The laws of the state in which the

employee has a permanent home. The
employee's permanent home is his or
her true and fixed home (legal domicile).

It is the place to which a person intends
to return whenever he or she is absent.
A valid marriage under State law may
be established if-

(1) The employee and spouse are
married in a civil or religious ceremony;
or

(2) The spouse could inherit a wife's,
husband's, widow's, or widower's share
of the employee's personal property if
the employee were to die without
leaving a will; or

(3) The employee and spouse live
together in a common-law marriage
relationship which is recognized under
State law.

§ 216.34 Relationship as wife, husband,
widow or widower under State law.

To decide a person's relationship as
the wife or husband of an employee, the
Board applies the laws of the State
where the employee had a permanent
home when the spouse applied for his or
her annuity. To decide a person's
relationship as the widow or widower of
an employee, the Board applies the laws
of the State where the employee had a
permanent home when the employee
died. If the employee's permanent home
Is not in one of the 50 States, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, or American
Samoa, the Board applies the laws of the
District of Columbia. See § 216.33(b) for
a definition of "permanent home."

§216.35 Deemed marriage.
(a) General. If a marriage relationship

cannot be established under State law,
as shown in § 216.33, a person may be
eligible for an annuity based on a
deemed marriage. A person is deemed
to be the wife, husband, widow, or
widower of an employee if the person's
marriage to the employee would have
been valid under State law except for a
legal impediment (see paragraph (b) of
this section) and all of the following
requirements are met:

(1) The person married the employee
in a civil or religious ceremony.

(2) The person went through the
marriage ceremony in good faith and did
not know of the legal impediment at the
time of the marriage. Good faith means
that the person believes the marriage Is
legal.

(3) The person was living in the same
household with the employee when he
or she applied for the spouse annuity or
when the employee died. "Living in the
same household" is defined in
paragraph (c) of this section.

(4) At the time the person applies for
his or her annuity, no other person has a
relationship under state law, as shown
In § 216.33[b), as the employee's wife,
husband, widow or widower and is or
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has been'entitled, to: an annuity-based on. supervises thq child's activities, makes:
that relationship., - important decisions aboutthe child's

(b) Legal impediment A legal, needs,.and'helps in the.child's"
Impediment means that there was a . upbringing and development..
defect in the procedure followedin.the -- (bj Childnotin'care;.A child living,
marriage ceremony or-that a previous' apartfroma person is-notin the.
marriage of the employee or spouse had. persons care.if-
not ended at'the time of the. ceremony.- (1).The childislinactive military-

(c)'Living in the same household.A service; or
husband and wife are "living in the (2) The-child is-living with his' or'her
same household"' if they'are "memberst other parent;,: or
of the same household" as shown in - (3) Acourtorder removed-the cLifld
§216.23(b). fromtheperson's custody and-control-,

§ 218.36 "Child in care" when child Is.
living with wife or surviving spouse-

A child who has been living with a
person for at least 30' consecutive days
is in that person's care if-

(a)The child is under 18"years.old; or'
'(b) The child is 18 years.old'or older

with a mental disability and the person
supervises. the child's activities and.
makesi important decisions:aboutthe
child's needs' eitheralone: or with.
another person; or-

(c) The childiis 18years ol&orolder
with a physical disability and the person
performs'personal services for the.child.
Personal services are such services; as.
dressing, feeding,:and managingmoney,
which the child cannot do alonebecause.
of a disability and.
. (d):The child.is not in active military'
service.

§ 216.37 "Child in care" when child Is not
living with wife or surviving spouse.

(a) When'childin'care. A child living;
apart from a person isin that persons-
care- if-

(1) The child lives apart or'is expected'
to live'apartfrom:the person, for not
mdre than. 6 months; or

(21 The child is under 18.years old, the
person supervises the child's activities:
and makes important decisions about
his or her needs, and one of the.
following circumstances' applies:

(i) The child Is living apart because of
school but spends a vacation, of atleast
30 consecutive days'with the persont
each year, unlesssome-eventmakes the
vacation unreasonable: I. the-person
and the: child's other parent are'
separated,: the school must loolcttr the,
person for decisions about the.child's
welfare.

(ii),The childs livingapart,because, of
the person's emplbymeni but theersor
makes ,regular. and.substantial .
contributions to- the child's- support.
"Contributing to.support"'is definedin
§ 216.24.

(iii): The child is'living'apart because -
of the.child's or the person's:physical-.
disability; or

(3). The' child, is 18 years old or older
and-is mentally disabled and the person-'

or
(4) The child is 18 years old or older,

does nothave a mental disability, and
,has been living-apart or expects to live
apart from the person for more than 6
months: or'

(5) The person gave the right to
custody and control of the child to
someone else.

§ 216.38, Disability'perlod for surviving
spouse.,

A surviving spouse who has a
disability.as defined in Part 220 of fs,"
chapter is eligible for an annuity only if
the disability began before the end of a.
period'which-

(a) Begins with the later of:-
(1) The month in which the employee

died; or
(2J'The last month the surviving

spouse was entitled to an annuity for
having t e employee's child "in.care"; or

(3) The last month the surviving
spouse was entitled, to a previous
annuity basedon disability and.

(b) Endswith the earlier of-
(1) The month before the month in.

which the surviving spouse is 60 years
old; or "

(2) The last day of the 84th month (7
years) following the month in which the
period began.

Subpart F-Childs Annuity

§ 216.45., General.
The Railroad Retirement Act provides

an annuity for the. childof a deceased,
employee.but not for the child.of aliving-
employee:Howe ver, the Act does.-''
provide-that the child ofa living.
employee can.establish eligibility for a
spouse annuity or cause arLincreasein-
the annuity of 'an employee-and spouse.
The eligibilityrequirements, describedin
this subpart for the annuity-of a child of
a deceased employee -apply,'alsoifor'the
followingpurposes- except.as otherwise
indicatedinthis'part I -

{a] To establisl annuity eligibility for
a wife under §.216.20 ifshe has the
employee'S eligible child"in care;: and

(b).To provide-an.increase'in the
employees' annuity under'the social, -
security overall minimum provision-by

including the eligible child' (See Part 229
.of this; chapter).

§ 216.46 Who Is eligible for a child's
annuity.

A person Is eligible for a child's
annuity if the person-

[a) Is a child, as defined in § 216.49, of
an employee who has completed 10
years of railroad service and had'a
current connection with the railroad
industry when he or.she died

(b) Is not married at the time the ,
application is filed;

(c) Is dependent upon the employee as
def'medin § § 216.56-216.61; and

(d] Meets one of the following at the
time the application Is filed-

(1).Is under 18 years old;
(2) Is 18 years old or older and

either-
(i) Has a disability as defined in Part

220 of this chapter that began before the
child became 22 years old; or'

(ii) Is under 22 years old and Is a full-
time student as definedin § 210.03 and
§ 216.64; or

(iii) Becomes 22 years old in a month
in which he or she is a full-time student
and has not completed the requirements
for, or received, a degree from a 4-year
college or university.

§ 216.47• What is required for payment of a
child''annulty.

An eligible child of a deceased
employee must apply to-be entitled to an
annuity;

§ 216.48' Who may. be reentitled to a
child's annuity.

If aperson's entitlement to a child's
annuity has ended; the person may be
reentitled if he or she has not married
and he or she applies to be reentifled.
The reentitlement may begin with-

(a) The first month the person is a full-
time student if he or she Is under 22
years old or is 22 years old and has not
completed the requirements for, or'
received a degree from, a 4-year college
or university; or

(b) The first month the person Is
disabled, if the disability began before

-he or she became 22 years old: or
(c) The first month the person Is under

a disability that began before- the end of
the 84th month, after 1he month in which
the previous spouse or child's annuity
ended or the person was, no longer
included as a disabled child under the
socil- security overall minimum' (see
Part 229 of this chapter) because he or
she was no longer disabled.

k216.49 Child defined,
As used in this chapter, child means--
(a) The natural or legally adopted

child of'the employee: or
(b) The stepchild of'the employee; or
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(c) The arandchild or stepandchild
of the employee or spouse; or

(d} The equitably adopted child of the
employee.

§ 216.50 Relationship as a child under
State law.

To decide a person's relationship as
the clld of an employee, the Board
applies the laws of the State in which
the employee has a permanent home
when the wife applies for a spouse
annuity for having the employee's child
"in care," when the employee's annuity
can be increased under the social
secairty overall minimum provision, or
when the employee dies, if the person is
applying for a child's annuity. If the
employee's permanent home is not in
one of the 50 States, the Commonwealth
of Puerto Rico, the Virgin Islands, Guam.
or American Samoa. the Board applies
the laws of the District of Columbia. See
§ 216.33(b) for a definition of
"permanent home."
§ 216.51 Who Is te emnW6yee's nat"a
chikl

A person may be eligble as an
employees' natural child if one of the
followui conditions is met:

(a) The child could inherit, mder State
law, a share of the employee's personal
property as the employee's n.atural child
if the employee were to die without
leaving a will.

(b)'rMe child's mother or father
entered into "a deemed merrie" with
the employee, before the chidas birth, as
described in § 216.35.

(c] T7he child's mother has not married
the employee, but-

(1) The employee has stated in writing
that the person is his child; or

(2) A court order states that tihe
employee is the father of the cWK- or

(3) A court ordered the employee to
contribute to the child's support because
the employee is the child's father.

(d) 7e child's mother has not married
the employee, but-

(1) The person has acceptable
evidence etle than that shown in
paragraph (c) of this section, that the
employee is his or her father;, and

(2) The employee was living with the
child or contribratiM to the chind's
support, as shown in § 216.Z and
§ 216.24, when-
(i) le wife applied for her annuity for

having the employee's child "in care" or
Iii) The employee's annuity can be

increased under the social security
overall minimum provision as explained
in Part 229 of this chapter, or

(iii) The employee died, if the person
is applying for a child's annuity.

§21L.52 VfWoIsthe eMploYee's leaY
adopted cid.

A person may be eligible as the
employee's child if the employee
adopted the child under the State laws
which apply, as shown in § 216.50. A
child adopted by the surviving spouse
after the employee's death is considered
the employee's child if-

(a) The child is adopted within two
years after the day the employee died;

(b) The employee began proceedings
to adopt the child before death, and

(c) The child is living in the
employee's household at the time of the
employee's death- and

(d) The child is not receiving regular
support contributions from ar'y person
other than the employee or spoase at the
time of the employee's death.

§21 Wbe I the f.tmlOy's s ts Nd.
A person may be eligible as an

employee's stepchild if-
(a) The child's natural or adoptive

parent married the employee after the
child's birth; and

(b) There is a marriage relationship
between the employee and the child's
parent as shown in § 216.33; and

(c) The employee and the child's
parent were married at least one year
before the date the wife applies for her
annuity for having the employee's child
"in care" or before the date the
employee's annuity can be increased
under the social security overall
minimum provision; or

(d) The employee and the child's
parent were married at least nine
months before the date the employee
died, if the person is applying for a
child's annuity. If they were married less
than nine months, the conditions
described in j 21&32(b) must be mel

§216M Who s the Om oyee'
grmadclAd or stopqrsixOd.

A person may be eligible as the
grandchild or stepgrandchild of an
employee or of an employee's spouse if
the requirements in (a) and either (b) or
(c) are met:

(a) The person is the natural child.
legally adopted child, or stepchild of the
child of an employee or emplo'ee's
spouse as defined in §i 216.51-216.53 or
in 1 21.55.

(b) The person's natural or adoptive
parents are deceased or are disabled as
defined in section 223(d) of the Social
Security Act in the month in which-

(1) The employee, who is entitled to
an annuity under subpart B of this part,
would be entitled to an age benefit
under section 2024a) or a disability
benefit under section 223 of the Social
Security Act if his or her railroad service
were wages under that Act; or

(2) The employee dies; or
(3) The employee's-period of disability

begins, if he or she is entitled to an
annuity and has a period of disability
which continues until he or she could be
entitled to a social security benefit as
described in paragraph (1) of this
subsection. "Period of disability" is
explained in Part 220 of this chap'er.

(c) The person was legally adop'ed in
the Unl!ed States by the employee's
surviving spouse after the employee's
death and the child's natural or adoptive
parent or stepparent was not living Ln
the employee's household and making
regular contributions to the chil's
support at the time the Employee diel.

§ 216.55 Who Is the employee's equitably
adopted chIld.

A person may be eligible as the
equitably adopted child of an emp oyee
if the employee had agreed to adopt the
child but the adoption did not occur. The
agreement to adopt must be recognized
under State law so that the child could
inherit a share of the employee's
personal property as the employee's
child if the employee were to die
without leaving a will. The State law to
be followed is explained in 216.50.

1216.5 When a ctldd must be dependent

(a) Employee is alive. A child must be
dependent upon the employee in the
month in which-

(1) The wife's annuity as described in
§ 218.45 (a) begins; or

(2) The employee's annuity can be
increased as described in I 218.45(b); or

(3) The employee's period of disability
begins or the employee could become
entitled to a social security benefit as
described in § 216.54(b)(1), if the
employee has a period of disability that
continues until he or she could become
entitled to that benefit.

(b) Employee is dead. A child must be
dependent upon the employee in the
month in which-

(1) The employee dies;, or
(2) The employee's period of disability

begins or the employee could become
entitled to a social security benefit as
described in § 216.54b]il), if the
employee has a period of disability that
continues until he or she could become
entitled to that benefit or dies.

§21&.57 When a atural chid I
dependent.

The employee's natural child, as
defined in 1 21.51, is considered
dependent on the employee at the time
shown In § 216.56. However, if the child
is legally adopted by another person
during the employee's lifetime, the child
is considered dependent on the
employee only if the employee was
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living with the child 6i contributing to
the support of the child at one of the
times shown in §'216.56.

§ 216.58 When a legally adopted child is
dependent

(a) General.- (1) During employee's
lifetime. If an employee legally adopts a
child before the employee could become
entitled to a social security benefit as
described in § 216.54 (b)(l), and no other
person adopts the child during the
employee's lifetime, the child is
considered dependent on the employee,
at the time shown in § 216.56(a),.If the
employee adopts a child who is not his
or her natural child or stephild after the
employee could become entitled to a
social security benefit, as described in
§ 216.54(b)(1), the child is considered
dependent on the employee only if the
requirements in paragraph (b) of this
section are met. If another person
adopts the child during the employee's
lifetime, the child is considered
dependent on the employee as shown in
§ 216.57.

(2) After employee's death. If an
employee legally adopted a child,
including a natural child, stepchild, or.
grandchild, and no other person adopted
the child during the employee's lifetime,
the child is considered dependent on the
employee at the time shown in
§ 216.56(b). If a surviving spouse
adopted a child after the employee's
death, the child is considered dependent
on the emlployee if the requirements in
§ 216.52 are met. If another person
adopted the child during the employee's •
lifetime, the child is considered
dependent on-the employee as shown in
§ 216.57.

(bj Child adopted after employee
couldbecome entitled to a social
security benefit..A child who is not the
employee's natural child, stepchild,
grandchild or stepgrandchild, and who
is adopted by an employee after the
employee could become entitled to a
social security benefit as described in'
§ 216.54(b)(1)i is considered'dependent
on the employee during the employee's
lifetime only if the requirements in items
(1), (2), and either (3) or (4)-are met:

(1) The child is adopted in the United
States.
. (2) The child began living with the

employee before the child became age
18.

(3) The child is living with the
employee in the United States and
receives at least one-half of his or her
support from the employee for the year
before-

(i) The employee could become
entitled to a social security benefit, as
described in § 216.54(b)(1]; or -

(i) The employee becomes entitled to
a period of disability that continues until
he or she could become entitled to a
social security benefit as described in
§ 216.54( )(1); or

(4) A child born in the one-year period
mentioned in item (3) lives with and
receives at least one-half of his or her
support from the employee for
"substantialty all" of the period that
begins on the date the child is born.
"Substantially all" means-

(i) The child is living with and
receiving one-half support from the
employee when the employee could
become entitled to a social security
benefit, as described in § 216.54(b)(1), or
a period of disability; and

(ii) Any period during which the child
was not living.with or receiving one-half
support from the employee is not more
than one-half the period from the child's
birth to the employee's date of
entitlement or three months, whichever
is less.

(c) Grandchild adopted after
employee.could become entitled to a
social security bdnefit. If an employee
legally adopts his or her grandchild or
the spouse's grandchild after the
employee could become entitled to a
social security benefit, as described in
§ 216.54(b)(1), the grandchild is
considered dependent on the employee
during the employee's lifetime only'if the
requirements in items (1), (2), and [3) or
(4) are-met:

(1) The grandchild is adopted in the
United States.

(2) The grandchild began living with
the employee before the grandchild
became age 18.

(3) The grandchild is living with the
employee in the United States and o
receives at least one-half of his or her
support from the employee for the year
before-
, (i) The employee's annuity can be

increased under the social security
overall minimum-(see Part 229 of this
chapter) by including the grandchild; or

(ii) The employee could become
entitled to a social security benefit, as
described in'§ 216.54(b)(1); or

(III) The employee becomes entitled to
a period of disability that continues until
he or she could become entitled to a
social security benefit, as described in
§ 216.54(b)(1). I

(4) A-grandchild born in the one-year
period mentioned in item (3) lives with
and receives at least one-half of his or
her support from the employee for
"substantially all" of the period that
begins on the date the grandchild is
born.."ubstantially all" is defined in-
paragraph (b)(4] of this section.

§ 216.59 When a stepchild Is dependent.
An employee's stepchild, as described

in § 216.53, is considered dependent on
the employee if the stepchild is living
with or receiving at least one-half of his
or her support from the employee at one
of the times shown in §'216.50.

§ 216.60 When a grandchild or
stepgrandchild Is dependent.

An employee's grandchild, as
described in § 216.54 Is considered
dependent on the employee if the
requirements in (a) and (b) or (c) are
met:

(a) The grandchild or stepgrandchild
began living with the employee before
the grandchild or stepgrandchild became
age 18.

(b) The grandchild or stepgrandchild
is living with the employee in the United
States and receives at least one-half of
his or her support from the employee for
the year before-

(1) The employee could become
entitled to a social security benefit as
described in § 216.54(b)(1); or

(2) The employee dies; or
(3) The employee becomes entltlqd to

a pqriod of disability that lasts until he
or she could become entitled to a social'
security benefit, as described in
§ 216.54(b)(1), or dies. "Period of
disability" is explained in Part 220 of
this chapter. or

(c) A grandchild or stepgrandchild
born in the one-year period mentioned
in paragraph (b) lives with and receives
at least one-half of his or her support
from the employee for "substantially
all" of the period that begins on the date
the grandchild or stepgrandchild Is born.
"Substantially all" is defined in
§ 216.58(b) (4).

§ 216.61 When an equitably adopted child
is dependenL

(a) During employee's lifetime. An
employee's equitably adopted child, as
defined in § 216.55, is not considered
dependent on the employee during the
employee's lifetime if the adoption takes.
place after the employee could become
entitledto a social security benefit, as
described in § 216.54(b)(1). If the
equitable adoption took place before the
employee could become entitled to a
social security benefit, the child is
considered dependent on the employee
if the employee was living with or
contributing to the support of the child
at one of the times shown in § 216.50,

(b) After Employee's Death. An
employee's equitably adopted child, as
defined in § 216.55 is considered
dependent on the employee if the
employee was living with or
contributing to the support of the child
when the employee died.
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§216A2 WhentiMldisi rngth an
employee.

A ckild is living with the employee if
the child normally lives in the same
home with the empioyee and the
employee has parental control and
authority over the dild's activities. The
child is considered to be "Jivi with"
the employee while they axe living apart
if they expect to live iogether aman after
a temporary separation. A temporary
separation may include the employee's
absence because of active military
service, working away from home,
hospitalization. or imprisoment.
However, the employee must have
parental control and authority over the
childi dring the period of temporary
separation. A child who is in active
military service or in prison is not
"living with" the employee, since the
employee does not have parental control
over the child.

§ 216.63 When a ctiftd is a full-Sie
student

A full-time student is a person who is
in full-time attendmce at an educational
institution. A person is not a Mul-time
student if he or she is paid wbile
attending an educational institution by
an employer who has requesed or
required that &he person attend the
educational institation.

(a] Full-time aendance, defined. Full-
time school atktendoe means that a
student is euralled iu a non-
correspondence course which is
considered full-time for day sindents
under the practioes and standards of the
educational institatio. If the student is
enrolled in a Junor oollege, college, or
univemity, the oouvee must last at least
13 weeks. If tke student is enrolled in
any other educational aistitafion, the
course must last at least 13 weeks and
the s dent's schedued rate of
attendance mat be at least 20 hours a
week. A student whoge funl-ime
attendeace either begins or ends in a
mom& is u fdin-lime attuedance for the
entire month. A student is in fal-ime
atteudeuce in the month he or she
graduates if cahses end in the month
before graduation. A student is not in
full-time attendance after his or her
classes end if tkey end two or more
monfhs be&ae the moath of aduation.

(b) Educatima insitio n defhw
An educational bihrtion is a school
(including a ica, trade, or
vocaftonl schoolj, junior cole~e,
college, or unvesity that meets any one
of the following requirneos

(1) It is operaed or directly sup0oied
by the lnited SUats, by any State or
local government, or by a poical
sulbdivisioa of a Sade or local
government.

(2) it is approved by a State or
accredited by a State or nationally-
reooprized accrediting body. Approval
by a State means that a State agency or
local govermnental unit recognizes a
school college, or university as an
eductional institution or approves one or
more of the courses offered by a school,
college, or university. A State-
recogized accrediting body is one
designated or recognized by a State as
the proper authority for accreditig
schools. colleges, or universities. A
nationally-recognized accrediting body
is one that has been recognized by the
U.S. Commissioner of Education.

(3) It is a nonaccredited school.
college, or univesity but its credits are
accepted by at least 3 educational
institutions that have been accredited
by a State or nationally-recognized
accrediting body.

1216.64 eacdid isa full-bnm student
during a period f ionattt-dance.

A student who has been in full-time
attendance at an educational institution
is considered a full-time student during
a period of non-auendance (inclding
part-time attendance) if-

(a) The period of nonatlendance is 4
consecutive months or less; and

(b) The student shows the Board that
he or she inends to return or the student
does return to full-time attendance at -
the end of the period; and

(c) The student has not been expelled
or suspended from the educational
institution.

Subpart G-4Parenrs Annuity

5216.70 Whol I dglIl for a permnrs
amul.

A person is eligible for a parent's
annuity if there is no surviving spouse or
child who is or who could ever be
entitled to an annuity under Subpart E
or F of liti part and the person-

(a] Is a parent as defined in I =1672 of
a deceased employee who had
completed 10 years of railroad service
and had a current connnection %ith the
railroad indust y when he orshe died;

(b) Is a0 years old or older
(c) Has not married since the

employee died; and
(d) Was receiving at least one-half

support from the employee when he or
she died. One-half support is defined in
§ 216.25.

5216.71 V Wt Is reqwied for peymeL

An eligible parent must apply to be
entitled to an annuity.

§ 2tU72 to 1s &e tipioyes paea.
An employee's parent is a person

who-

(a) Is the natural mother or father,
who is considered the employee's parent
under the laws of the state where the
employee had a permanent home when
he or she died or

(b) Is a person who legally adopled
the employee before the employee
became 16 years old; or
(c) Is a stepparent who married the

employee's natural or adoptive parert
before the employee became ige 1a. The
marriage must be valid under the laws
of the state where the employee had a
permanent home when the employee
died. See 216.33(b) for a definition of
permanent home.

Subpart H-Dual Benefit Windfall
Authofity. Sec. 3, Pub. L 93-445. 86 Stat.

1323-1323(45 U.S.C. 231b). Sec. 4. Pub. L.
93-445, 88 Stat. 132-1332 (45 US.
231c]. Sec. 7. Pub. L 93-445, 88 StaL 1339
(45 U.S.C. 2311]. Sec. 216.6 also issued
under sec. 1. Pub. L 93-445, 88 Stat. 1311
(45 U.S.C. 231].

5216.80 lalroductiom
Under the 1937 Railroad Retirement

Act, an employee woudng in
employment covered by that Act and
the Social SecurityAct couldget the full
benefit of both Acts. The 1974 Raffiroad
Retirement Act, which resmntred the
annuity into several components called
tiers, eliminated this advantage,
requiring that the first tier (the social
security component) be reduced by the
full amount of the social security
beneiL However, an employee who is
insured under the Social Security Act
based on earnings before 1975, and
meets certain other requirements, is
entitled to a dual benefit windfall. This
additional amount replaces, to a certain
extent, the offset for the social security
benefit In the first tier of the annuity.
Similar provisions are made for a
spouse and surviving spouse. This
subpart describes the eligibiity
requirements for the windfall benefit
Parts 226-228 of this chapter describe
how the windfall benefitis computed.
Part 218 of this chapter explains when
the windfall benefit begins and ends.

§ 21421 Types of wknfall benets
(a) Employee and spouse. The

windfall benefit for an employee or
spouse is equivalent to the type of social
security benefit it is intended to replace:

(1) Employee. An employee windfall
benefit is a replacement for:

(i) An old age or disability insurance
benefit; or

(ii) A wife, husband, widow or
widower insuace benefit
(2) Spouse. A spouse windfall benefit

is a replacement for:
(i) An old age or disability insurance

benefit; or

773
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(ii) A wife or husband insurance
benefit.

(b) Surviving spouse. The windfall
benefit for a surviving spouse is a
guarantee that the surviving spouse will

- not get less in total benefits under the
1974 Act than he or she would-have
received under the 1937 Act as awidow
or widower who was also entitled to an
old age -or disability insurance benefit
under the Social Seciirity Act;

§ 216.82 When an employee's annuity can
be Increased for a windfall benefit. .

(a) Old age or disability windfall
benefit. An employee's annuity can be-
increased for a windfall benefit based
on his or her own earnings record if the
employee-

(1) Has completed at least 10 years of
railroad service before 1975;

(2) Is eligible for an old age or
disability benefit under section 202(a) or
223(a) of the Social Security Act as in
effect on December 31, 1974;

(3) Meets one of the following
conditions: .

(i) He or she worked for a railroad-
employer or as an employee
representative in 1974;

(ii) He or she has a current connection
with the railroad industry on December
31, 1974 or on the beginning date of his
or her annuity; or

(i) He or she has completed a total of
at least 25 years of railroad service
before 1975; and

(4) Is permanently insured under the
Social Security Act on his or her own
earnings record on December 31,1974,
as described in § 216.86; or -

(5) Meets the requirements in
paragraphs (a) (1) and (2) of this-section
but does not meet any of the conditions
in paragraph (a)(3) and is permanently /

insured under the Social Security Act on
his or her own earnings record on
December 31 of the year before 1974 in
which the employee last worked in the
railroad industry, as described in
§ 216.86 "

(b) Spouse or surviving spouse
windfall benefit. An employee's annuity
can be increased for a windfall benefit
as the spouse or surviving spouse of
another person if the employee-

(1) Has completed at least 10 years of
railroad service before 1975;

(2) Is eligible for a benefit as a spouse
or surviving spouse under sectiof 202
(b), (c), (e), (f) or (g) of the Social
Security Act as in effect on December
31, 1974;-

(3) Meets one of the following
conditions:

(i) He or she worked fot a railroad
employer or as an employee
representative in 1974;

(ii) He or she has a current connection
with-the railroad industry on December
31,1974 or on the beginning date of his
or her annuity; or

(ili) He or she has completed a total of
at least 25 years of railroad service
before 1975; and

(4) Is the spouse or surviving spouse
of a person who-.

(i) Is permanently insured under the
-Social Security Act on December 31,
1974, as described in § 216.86; and

(ii) If alive, is.entitled to an old age or
disability benefit under section 202(a) or
223(a) of the Social Security Act; or

(5) Meets the requirements in
* paragraphs (b)(1) and (2) of this section

but does not meet any of the conditions
Sin paragraph (b) (3) and is the spouse or

surviving spouse of a person who-
(i) Is permanently insured under the

Social Security Act on December 31 of
the year before 1974 in which the
employee last worked in the railroad
industry, as described in § 216.86; and
j(ii) If alive, is entitled to an old age or

disability benefit under section 202(a) or
223(a) of the Social Security Act.

(6) Meets the dependency requirement
in paragraph (c), if the employee is a
male.
(c) Dependency requirement for a

windfall benefit as a husband or
widower. An employee who meets the
requirements in paragraph (b) of this
section and is the husband or widower
of a permanently insured person must
also have been receiving operhalf of his
support from that person at one of the
times shown in this paragraph. One-half
support is defined in § 216.25. A
husband or Widower must be eligible for
benefits under section 202(c) or (f) of the
Social Security Act as in effect on
December 31, 1974, to be entitled to a
windfall benefit. On that date, the Social
Security Act required that a husband or
widower must have been receiving one;-
half of his support from his wife at one
of the following points in time:

(1) If she had a period of disability
which continued until she became
entitled to an old age or disability
benefit or until her death-

(i) At the beginning of her period of
disability; or

(ii) When she became entitled to an
old age or disability benefit or

(Iii) When she died.
(2) If she did not have a period of

disability which continued as described
in paragraph (c) (1) of this section-

(i) When she became entitled to an
old age or disability insurance benefit;
or-

(ii) When she died.

§ 216.83 When a spouse annuity can be
Increased for a windfall benefit.

(a) Old age or disability windfall
benefit. A spouse annuity can be
increased for a.windfall benefit based
on the spouse's own earnings'record If-

(1) The employee has completed at ,
least 10 years of railroad service before
1975 and he or she meets one of the
following conditions:

(i) He or she worked for a railroad
employer or as an employee
representative in 1974;

(ii) He or she has a current connection
with the railroad industry on December
31, 1974 or on the beginning date of the
employee annuity; or

(Ii) He or she has completed a total of
at least 25 years of railroad service
before 1975; and

(2) The spouse-
(i) Is permanently insured under the

Social Security Act on his or her own
earnings record on December 31, 1974,
as described in § 216.86; and

(ii) Is eligible for an age or disability
benefit under section 202(a) or 223(a) of
the Social Security Act as in effect on
December 31,1974; or

(3) The employee has completed at
least 10 years of railroad service before
1975 but does not meet any of the other
conditions described In paragraph (a) (1)
of this section and the spouse-

(i) Is permanently insured under the
Social Security Act on his or her own
earnings record on December 31 of the
year before 1974 in which the employee,
last worked for the railroad industry, as
described in § 216.86; and

(ii) Is eligible for an age or disability
benefit under section 202(a) or 223(a) of
the Social Security Act as in effect on
December 31, 1974.

(b) Spouse Windfall benefit. A spouse
annuity can be increased for a windfall
'benefit based on the employee's
earnings record if-

(1) The employee's annuity was
increased for a windfall benefit under
§ 216.82(a);

(2) The spouse is 62 years old or older
or is a wife with the employee's child
who is under 18 years old or disabled In
her care; and

(3) The spouse annuity cannot be
increased for a windfall benefit under
paragraph (a) of this section.

(c) Dependency requirement for a
husband. A spouse who meets the
requirements or paragraph (a) of this
section and is the husband of the
railroad employee must also have been
receiving one-half of his support from
the employee, as defined in § 216.25, on
the later of-

(1) The beginning date of the spouse
annuity, or'
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(2) The date the husband can become
entitled to a windfall benefit based on
his own earnings record, as shown in
paragraph (a] of this section.
§ 216.84 When a surviving spouse annuity
can be Increased for a windfall benefit.

A surviving spouse annuity can be
increased for a windfall benefit if-

(a) The deceased employee completed
at least 10 years of service before 1975;
and

(b) The surviving spouse-
(1) Is permanently insured under the

Social Security Act on this or her own
earnings record on December 31, 1974,
as described in § 216.86; and

(2) Is entitled to an old age or
disability benefit under section 202(a) or
223(a) of the Social Security Act.
§ 216.85 Dependency requirement for a
windfall benefit as a widower.

A surviving spouse who meets the
requirements in § 216.84 and is the
widower of the deceased employee must
also have been receiving one-half of his
support from the deceased employee
when the employee died or on the
beginning date of the employee's
annuity. One-half support is defined in
§ 216.25. A widower must be eligible for
an annuity under section 5(a) of the
Railroad Retirement Act of 1937, as in
effect on December 31, 1974, to be
entitled to a windfall benefit. Since a
widower who was not receiving one-half
of his support from his wife was not
eligible for an annuity under the
Railroad Retirement Act of 1937, he is
not entitled to a windfall benefit.

§ 216.86 What is needed to be
permanently insured under the Social
Security Act.

"Permanently insured" is similar to
"fully insured" under section 214(a) of
the Social Security Act. To be
permanently insured, a person needs the
same social security earnings that he or
she would need to be insured under the
Social Security Act when or or she
becomes 62 years old or dies, whichever
is earlier. To be permanently insured as
of December 31, 1974, the person must
have enough social security earnings
through December 31,1974, to be fully
insured under the Social Security Act.
To be permanently insured as of
December 31 of the year before 1974 in
which the employee last worked in the
railroad industry, the person must have
enough social security earnings through
that date to be fully insured under the
Social Security Act.

Subpart I-Eligibility for More Than
One Annuity

§ 216.90 Employee and spouse or survivor
annuity.

Under the 1937 Act, a person receiving
an employee annuity who was also
entitled to an annuity as a spouse or
survivor could receive both annuities.
Under section 2(h)(3) of the 1974 Act, if a
person is entitled to both an employee
annuity and a spouse or survivor
annuity, the spouse or survi% or annuity
must be reduced by the amount of the
employee annuity. However, this
reduction does not apply If the employee
or the person on whose wage record the
spouse or survivor benefit is payable
worked for a railroad employer or as an
employee representative before January
1, 1975.

§ 216.91 Spouse and survivor annuity.
If a person is entitled to both a spouse

and survivor (child's or parent's) annuity
only the larger of the two annuities will
be paid. However, if the person chooses,
he or she can receive the smaller of the
two annuities.

§ 216.92 Two survivor annuities.
If a person is entitled to two survivor

(surviving spouse, child's, or parent's)
annuities, only the larger of the two
annuities will be paid. However, if the
person chooses, he or she can receive
the smaller of the two annuities.

Subpart J-Current Connection With
the Railroad Industry

§216.95 General.
A current connection with the railroad

industry is clear in most cases where
entitlement or death immediately
follows continuous years of railroad
employment. However, there are cases
in which the employee did not work for
a railroad employer for a period of time
before entitlement or death. In this
situation, a test is provided to determine
whether the employee can be
considered to have a current connection
with the railroad industry.

§ 216.96 When required.
(a) A current connection is required to

qualify a person for the following types
of railroad retirement benefits:

(1) An employee occupational
disability annuity as described in
§ 216.6(a).

(2) A supplemental annuity, as
described in subpart C of this part.

(3) An employee or spouse windfall
benefit, as described in § § 216.82 and
216.83.

(4) A survivor annuity, as described in
subparts EZ F. and G of this part.

(5) The lump-sum death payment
described in Part 235 of this chapter.

(b) A current connection established
when an employee's annuity began is
effective for-

(1) Any annuity under this part for
which the employee later becomes
eligible; and

(2) Any survivor annuity under this
part or a lump-sum death payment
under Part 235 of this chapter.

§216.97 Regular current connection test.
An employee has a current connection

with the railroad industry if he or she
meets one of the following requirements:

(a) The employee works in creditable
railroad service in at least 12 of the 30
consecutive months immediately before
the earlier of-

(1) The month his or her annuity
begins; or

(2) The month he or she dies.
(b) The employee works in creditable

railroad service in at least 12 months in
a period of 30 consecutive months and
does not work in any regular non-
railroad employmert in the interval
between the month the 30-month period
ends and the earlier of-

(1) The month his or her annuity
begins; or

(2) The month he or she dies.

§ 216.96 Special current connection test.
An employee who does not have a

current connection under the regular test
has a current connection only to qualify
a person for a survivor annuity if-

(1) The employee would not be fully
or currently insured under section 214 of
the Social Sgcurity Act if his or her
railroad service after 1936 were treated
as social security earnings; or

(2) The employee has no quarters of
coverage as defined in section 213 of the
Social Security Act.

§ 216.99 What Is regular non-railroad
employment

Regular non-railroad employment is
full- or part-time employment for pay
but not any of the following types of
employment:

(a) Self-employment.
(b) Temporary work provided as relief

by an agency of a Federal, state, or local
government.

(c) Service inside or outside the
United States, for an employer under the
Railroad Retirement Act, even if the
employer does not conduct the main
part of its business in the United States.

(d) Involuntary military service not
creditable under the Railroad
Retirement Act.

(e) Employment with the following
agencies of the United States
Government:
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(1) Department of Transportation.
(2] Interstate Commerce- Commission.
(3) Nationar Mediation Board.
(4)!Railroad Retirement Board.

§ 216.100M What amountoftregular non-
railroad.emptoymentwill break a current
connection.

The amount of regular non-railroad
employmentneeded to break a current
connection depends onwhenthe 30-
month period describedinn §'216.97 ends,
as follows:

(a). If the. 30-montL-period ends in, the
year. before. orim the same year as the
month the annuity-begins.or themonth
the employee' dies, the! current
connectionis brokenif the employee-

(1) Worksi n eack month in the
interval after the end of the 30-month
period and before the month the annity
begins or the employee dies; or

(2) Works and earns at least$200 in
wages in any three months witiin.the
interval described in paragraph. (a) (1] of
this section.

(b) If the 30-monthperiod ends more
than a year before theyear anwhich the
annuity begins or the employee, dies, the
current connection is broken iithe.
employee-

(1) Works in any two consecutive
years wholly or partially- within the-
interval after the end of the 30-month,
period and before the month the, annuity
begins or the employee dies;, and

(2) Earns. at least$1,000n wages in
any year wholly or partially withinthe
interval described' in paragraph. Mb(1) of
this section, even. if that year is not one.
of the two consecutive years.described:
in paragraph (b)(1. of this section.,

§ 216.101' Regular-non-railroad"
employment that will not break a current
connection.

Regular non-railroad employment will
not break an employee's- current ii4e
connectionif it is performed duringthe
30-month period described in § 216.97(b),
in or after the month the. annuity begins,

.or in the month the employee dies.

PART 217-[REDESIGNATED'AS PART'
230]

4. The current Part 217 is redesignated
as Part 230.. A new Part 217 is added to
read as follows:

PART 217-APPLICATION FOR
ANNUITY OR LUMP SUM
SubpartA-General
Sec;
217.t Introductiom
217.2' Definitions.
217.3. Need to file an application.,

Subpart B--Applications
217.5 When an-applicatiorr Isa' claim for an

annuity or-lump sum.

Sec.
217.6 What is an appJication filed with the

Board.
217.7 Claim filed with the Social Security

Administratio!.
217:8 Whenone applicatiorsatisfies' the

filing requirementfor otherbenefits.
217.9 Effective-period of application.
217.10. Application filed, after death.
21711. "Goodcause" for delay in.filing.

applibatfon or inprovfdfng.proofof
support.

Subpart C--Fiing an Application
217.15, Where-tofile,
217.16 Filing date.
217.17 Who may sign an application.
217.18' Wheni application is not acceptable.
217.19 Representative of theclaimant

selected- afterapplfcaffon is filed.
217.20 Whena. written statement isused-to

establish,the filing-date;
217.21 Deterred from filing.

Subpart D-Cancellation of Application
217.25 Who may cancel an application.
217.26 How-to cancel anapplication.
217.27 EfTect of cancellation.

Subpart E-DenialoftApplication
217.30: Reasons for denial oflapplicatibn.
217.31 Applicant's right to appeal, denial.
Authority: Sec. 5, Pub. L 93-445, 88 STAT.

1332,(45.U:S.C. 231d)..Sec_7, Pub. L.93-
445, 88.STAT.139 (45,U.S.C: 231f).

Subpart A-General
§217.1 Introduction..

This part describes how to apply for
an annuity or lump-sum paymentunder
this chapter. It contains the rules for the
filing, and cancellation of an application
and the period of time the application is
in effect.

§ 217.2. Definitions.
The. fllowing definitions are used in.

this part..
, "Applicant" means a person who

signs an application for an annuity or
lump sumfor himselfor herself or for
some, other person.

"Applicatibn." refers only' o a form
describefin.§ 217.6.

"Apply"or "File" means to sign a
formor statement-thatthe Railroad,
Retirement.Board accepts as an
application. -

"Award" means to process aform to
make a payment. An annuity is awarded
on-the date the payment form. is
processed.

"Claimant" means a person wjho files
for an annuity, or lump sum for himself
or herself'or the person for whom an
application is filed.

§217.3 Need-to file an application.
In- addithon tomeeting-other

requirementS, a person must file-an
application to become entitled to an
annuity or lump'sum. Filing an'
application will-

Ca) Permit a formal decision on
whether the personis-entitled to an:
annuity or lump sumt

(b) Protect axperson s entitlement to
an annuity for as many as 12 months
before' the application is filed; and

(c) P rovide the right to appeal if the
person is dissatisfied with the decision
(see Part260 of this chapter).

Subpart B-Applications

§ 217.5 When an application Is a claim for
an annuity or lump sum.
An, application is. a claim for an

annuity or lump sum If it meets all of the.
following conditions.,

(a) It is based on an application, form
completed and filed with the Board as
described in § 217.6,

(b) It is signed by. the claimant or by
someone described in § 217.17 who can
sign.the. application for the claimant;

(c]'It is filed with the Board on or
before the date of death of the claimant,
(See § 217.10 for limited exceptions.)

§ 217.6 What is an application flied wlth
the Board.

(a) General An application. filed with
the Boar&is generally one. that Is filed
on a form. set up by the Board for that.
purpose. See Part 200 of this chapter for
a list of application forms.
.(b) Claim filed with the Social
Security Administration. An application
filed for benefits under Title II of the
Social Security Act'on one of the fbrms
set up by the Social Security'
Administration for that purpose (except
an application for a disability insurance
benefit that-terminated before the
employee completed his or her 120th
month of creditable railroad. service) is
also considered an for an annuity or
lump sum if it is filed as shown~n
§ 217.7.

(c) Claim filed with the Veterans
Administration. An application filed
with' the.Veterans Administration on.
one of its forms for survivor benefits
under section' 3005 of Title 38, United
States Codeis also.consldered an
application for a survivor annuity.

§ 217.7 Claim filed with the Social Security
Administration.

(a) Claim isfbr life benefits. An
application for life benefits under Title 11
of the Social SecurityAct is an
application for an annuity if the
conditions either in paragraphs (a)(1),
(a)(2), and (a)[3) or in paragraph (a)(4) of
this section are met:

(1) The application was filed because
the applicant did not know he or she
was: eligible for an annuity under the
Railroad Retirement Act. The Board
must have or receive evidence
indicating why the applicant thought
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that he or she lacked eligibility for an
annuity.

(2) The claimant would have been
entitled to and would currently be
entitled to an annuity under subparts B
or D of Part 216 of this chapter if the
applicant had applied for the annuity on
the date the social security application
was filed.

(3) The applicant asks the Board in a
written statement to consider the
application for social security benefits
as an application for an employee or
spouse annuity.

(4] The application was filed because
the employee had less than 10 years of
creditable railroad service, and having
established entitlement to social
security benefits and continued working
in railroad service, subsequently
acquired 10 years of railroad service.

(b) Claim is for death benefits. An
application for death benefits under
Title II of the Social Security Act is an
application for an annuity or lump sum
if-

(1) The application is filed based on
the death of an employee and the Board
has jurisdiction for the payment of
survivor benefits based on the
compensation record of the deceased
employee; and

(2) The claimant is eligible for an
annuity or a lump-sum death payment
on the date the application is filed.

§217.8 When one application satisfies the
filing requirement for other benefits.

An annuity application filed with the
Board is generally considered as an
application for other benefits to which a
person is or may be eligible. Therefore a
claimant does not need to file another
application to be entitled to any of the
following types of benefits:

(a) An employee age annuity if-
(1) The employee's application for a

disability annuity is formally denied and
the employee is eligible for the age
annuity on the date the application is
filed or on the date the application is
denied; or

(2) The employee is entitled to a
disability annuity in the month before
the month he or she is 65 years old.

(b) An accrued employee or
supplemental annuity, or a residual
lump sum, if a claimant is eligible for
one of these payments when he or she
files an application for a survivor
annuity or lump-sum payment under this
chapter.

(c) A surviving spouse annuity if he or
she is entitled to a spouse annuity in the
month before the month the employee
died.

(d) A child's annuity if the wife of the
employee had the child "in care" and
was entitled to a spouse annuity in the

month before the month the employee
died.

(e) A surviving spouse annuity based
on age, if the surviving spouse was
entitled to a surviving spouse annuity
based on disability in the month before
the month he or she is 60 years old.

(f) A surviving spouse annuity based
on age or disability if a widow, who was
receiving an annuity under § 216.30(c)(3)
of this chapter because she had the
employee's child in her care, is eligible
for an age or disability annuity when
she no longer has an eligible child in her
care.

(g) A spouse annuity based on age if a
wife, who was receiving an annuity
because she had the employee's child in
her care, is eligible for an unreduced age
annuity when she no longer has an
eligible child in her care.

(h) A surviving spouse annuity under
§ 216.30(c)(3) of this chapter if during the
time the surviving spouse is entitled to
an annuity based on disability, he or she
has "in care" a child of the deceased
employee.

(i) A benefit under Title 11 of the
Social Security Act unless the applicant
restricts the application only to an
annuity.

§ 217.9 Effective period of application.
(a) When eftective period ends. The

effective period of an application ends
on the date of the notice of an initial
decision denying the claim. If a timely
appeal is made (see Part 260 of this
chapter) the effective period of the
application ends on the date of the
notice of the decision of the referee, on
the date of the notice of the fial
decision of the Board, or when court
review of the denial has been
completed. After the effective period of
an application ends, the person must file
a new application for any annuity or
lump sum to which the claimant believes
he or she is eligible.

(b) Application filed before claimant
is eligible. (1) General rule. Except as
shown in paragraph (b)(2) of this
section, an application for an annuity
must be denied if it is filed with the
Board more than three months before
the date an annuity can begin.

(2) Application for disability annuily
If the Board determines that a claimant
for a disability annuity is disabled under
Part 220 of this chapter, beginning with a
date after the application is filed and
before a final decision is made, the
application is treated as though it was
filed on the date the claimant became
disabled. The claimant may be an
employee, surviving spouse, or surviving
child.

(c) Application filed after the
claimant is eligible. (1) Application for

lump-sum death pajent. An
application for a lump-sum death
payment under Part 234 of this chapter
must be filed within two years after the
death of the employee. This period may
be extended under the Soldiers' and
Sailors' Civil Relief Act of 1940, or when
the applicant can prove "good cause"
under § 217.11 of this chapter for not
filing within the time limit.

(2] Application for annuit, unpaid at
death. An application for an annuity due
but unpaid at death under Part 234 of
this chapter must be filed within two
years after the death of the person
entitled to the annuity. This period may
be extended under the Soldiers' and
Sailors' Civil Relief Act of 1940, or when
the applicant can prove "good cause"
under § 217.11 of this chapter for not
filing within the time limit.

(3) Application for residual lump sum.
An application for a residual lump sum
under Part 2.34 of this chapter may be
filed at any time after the death of the
employee.

§ 217.10 Application filed after death.
The claimant must generally be alive

when an application is filed. The
following are exceptions to this rule:

(a) A survivor eligible for an annuity
or lump sum under this chapter may file
an application to establish a period df
disability if the employee dies before
filing an application for a disability
annuity. A period of disabilly is defined
in Part 220 of this chapter. The
application must be filed within three
months after the month the employee
died.

(b) A person who could recieve
payment for the estate of a person who
paid the burial expenses of the deceased
employee may file an application if the
person who paid the burial expenses
dies before applying for the lump-sum
death payment under Part 234 of this
chapter. The application must be filed
within the two-year period shown in
§ 217.91c)[1).

(c) A surviving spouse may file an
application for a spouse annuity after
the death of the employee if the
surviving spouse was eligible for a
spouse annuity in the month before the
month the employee died.

§ 217.11 "Good cause" for delay In filing
application or In providing proof of support

(a) An applicant has "good cause' for
a delay in the filing of an application for
a lump-sum death payment or an
annuity unpaid at death, as shown in
§ 217.9(c) (1) and (2), or for a delay in
providing proof of support, as shown in
§ 219.31, if the delay was due to--

(1) Circumstances beyond the
applicant's control; such as extended
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illness, mentaLor physical-incapacity, o
communication difficulties- or

(2) Incorrector incompretez -
inforniation.,furnished.by the Board;;or

(3],Efforts by- the applicant tosecure
evidence-withoutrealizing that-evidenc
could be submitted.after-filing am
application or proof of support;, or'

(4) Unusual or unavoidable,
circumstances whlch-showthat the.
applicant could not.reasonably be.
expected to havebeen aware- of the
need tbfile anrapplication or proof of
supportwithin.the set time limit.

(b) An applicant-does.nothave good
cause for a delay in filing or providing
proof of support ifhe or she was.
informed. of.the needtto file-or provide
proof of suppoirt within the set time. limil
but neglected to doso or decided-not" to
file.

Subpart C-Filing an Application-

§ 217.15 Where to file.

(a) Applibant Zn' US. oz; Canada: Air
applicant who lives in the United States
or Canada may, file aL application at
any Boardoffice in person-or by mail.
An applicant may also. give the
application to any Board field employee
who is authorized-to receive itata plac
other than a.Board office.,

(b) yApplfcaton. Outsife , An
applicant who lives outsidh the Unitedc
States or Canada. may file an
application at any United StatesForefgn
Service office. Antapplcant may also
send the application.to an office of the
Board.

§ 217.16 Filing date.
An application filed in a manner and

form acceptable to the Board' is officialll
filed with the Board'on the earliest of
the following dates'

(a) On the date itis received at a
Board office I --

(b) On the dateit is delivered.to a
field' employee of the Board as describec
in § 217.15.

(c) On the date it is received at any
office of the U.S. Foreign Service. .

(d) On the.date the application was.
mailed, as shown by the postmark, if.
using, the date itis received will result ix
the lossor reduction of benefits.

(e) On the date the Social Security-

Administration- considers the
applicatiomfiledi if itis filedwitkthe
Social', Security Administration or the,
Veterans Administration. -

§217.17 Who-may sign ar applicatlon.,
An application maybe signed -

according to the following rules-
(a) A claimant who is 18 years old.or

older, competent(able to handle.his or
her own. affairs),.andphysicall'y able to.

signthe. applicationmustnormally sign
in his or her own handwriting. However,.
a parent ora personstanding'in place of--
a parentmay sign.an application' for a
student unde 2l.yearsxold.A parent or
a person' standing in place: of aparent,
must sign-the appication-for achild whor
is notfyet 18 years old,. except-as. shown
initerm, d).

(b) A'.claimant who is unable to write'
must makehis or her mark A Board.
representative:or two otherpersons
must signaswitnessestb a signatureby
mark. -

(c) A claimant's representative, as
described-in Part266 of this-,chapter
must sign: the application, if the claimant-
is incompetent (unable to handlehis or

t herown affairs).
(d) A.claimantwho:is a child between.

the ages of 16 and.18.,is. competent, as
defined, inparagraph(a) of this section,,
hassno:courtappoinfe&-representative.
andzisnotiz the- careof anyperson., may
sigr. the application.

§ 217.18 When ap'plication is not
acceptable-

(a) NotproperTy signed. The Board
will apk the- applicantto, prepare a
corrected application fif-

(1) The original application was
signed' by someone other than the
claimantora-person, described in:
§ 217.17; or.

(2) Thesfgnatrehas:been changed:or
L, (3),The, signature is not readable or

does notappear'to be authentic.
(b) Incomplete-or not readable. The

Board will asklthe applicantto prepare-a
supplement application with certain
items completedif-

(1) Any entries on the application are
r not readable or appear tobe incorrect;

or
(2) An importantpart of the

applicationwas not completed.
(c] Obtaining corrected application If

an application is not properly, signed,
d the: applicantmustprepare'a new

application:witha.corrected signature. If
the Board:receives;the.corrected
application:within 3a days- afterthe
applicantis asked.fo prepare it.. the
Boardwilt use. the'filing;ldatetof the

L original applicationto pay-benefits.If
the:Bbard:receives thf- corrected.
applicatiornmoreithan 30-days after the
notice.torthe applicant, the'Boardtwill.-
use.the filingdate of.the: corrected
application to: pay benefits;:

§ 217.19 "Representative of the claimant
selected afterapplicatlon Is filed.

(a]Befprebenefits-awarded If the
Board selects. arepresentative for an-
incompetent claimant [see Part 266 of
this chapter):afte.an-applicationis filed
butbefore-the~benefitls awarded, a-new-

benefit applicationimust be filediby the
representative. However, benefits will
be paid using the filing dateof the.
original benefit application.

'(blAfter benefits, awarded: If the
Boardisekects a representative after a
monthly annuity was awarded to
anothen person,,the representative must
apply as a substitute payee on a form
specifically designed for that purpose. A
new annuity applicationis notrequired,

§ 217.20' When a written statement Is used
to establrsh the filing date.

(a) Statement filed with the Board A
written statementindicating an Intent to
file a claim for an annuity or lump sum,
filed withithe Board as provided in
§ § 217.15 and 217 .16, can establish the
filing date of an-application. A form sot
up by the Board to obtain infomation
about'persons who. may be eligible for
an annuity-or lump sum in a particular
case is not by itself considered: a written.
statement for the purpose of this section.
The Board will use the filing date of the
written statement if all of the following,
requirements are met-

(1) The statementgives.a person's
clear and positive intent to claim an
annuity or lump sum forhimself or
herself or for some other person.

(2) The claimant or a person described
in § 217lT'signs the statement.

(3) The person who signed the
statementfiles an application with the
Board on one of the forms. describedtIn.
Part 200 of this. chapter within 90 days
after the date a notice is sent advising
the person of the need to file an,
application.,

(4) The claimant is alive when the.
application is filed except. as. provided in
§ 217.10;,

(b) Statementfiled with, the Social
Security Administration. A written
statement filed-with the Social Security
Administration can be used to establish
the filingdate of an application If,
assuming the statement wets an
application,,the conditionx under § 217.7'
are met and-

(1) The statement gives a clear and
positive intent to claim benefits under
Title II of the Social Security Act;

(2) The claimantor a person described
in § 217.17 signs,the statement:

(3) The statement is sent to the'Board
by the Social Security Administration

(4) The.personwho signed the
statement files an application, with the
Board on one of the forms describedlIn
Part 200. of this. chapter within go days
after the. cate a notice is sent advising
the person.otthe need to file an
application; and

(5)-The claimant is alive when the
application is filed except as provided in
§ 217.10.
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§ 217.21 Deterred from flk.
A person who telephones or visits a

Board office stating that he or she
wishes to file for an annuity or lump
sum, but puts off filing because of an
action or lack of action by an employee
of the Board, can establish a filing date
based on that oral notice if the following
conditions are met:

(a) The employee of the Board failed
to-

(1) Tell the person that it was
necessary to file an application on the
proper form; or

(2) Tell the person that a written
statement could protect the filing date;,
or

(3) Give the person the proper
application form; or

(4) Correctly inform the person of his
or her eligibility.

(b) The person files an application on
one of the forms described in Part 200 of
this chapter within 90 days after the
date a notice is sent advising the person
of the need to file an application.

(c) The claimant is alive when the
application is filed except as provided in
§ 217.10.
Subpart D-Cancellation of

Application

§ 217.25 Who may cancel an application.
An application may be cancelled by

the claimant or a person described in
§ 217.17. If the claimant is deceased, the
person who is or could be eligible for
any annuity accrual under Part 234 of
this chapter may cancel the application
for the annuity.

§ 217.26 How to cancel an application.
An application may be cancelled

under the following conditions:
(a) Before an rmuty is awarded. The

application may be cancelled if-
(1) The applicant files a written

request with the Board at a place
described in § 217.15 asking that the
application be cancelled or stating that
he or she wants to withdraw the
application.

(2) The claimant is alive on the date
the written request is filed or the
claimant is deceased and the rights of
no person other than the person
requesting the cancellation will be
adversely affected; and

(3) The applicant files the written
request on or before the date the annuity
is awarded.

(b) After an annuity is awarded The
application may be cancelled if-

(1) The conditions in paragraph (a) (1]
and (2) of this section are met;,

(2) Any other person who would lose
benefits because of the cancellation

consents to the cancellation in writing;
and

(3) All annuity payments already
made based on the application being
cancelled are repaid or will be
recovered.

§217.27 Effct of anoe~stko

When a person cancels an application
the effect is the same as though an
application was never filed. When an
employee cancels his or her application.
any application filed by the employee's
spouse is also cancelled. However. a
request to cancel a survivor's
application will cancel only the
application of the survivor named in the
written request. A person who cancels
an application may reapply by filing a
new application under this part.

Subpart E-Dw"na of Appl4catlon

§217.30 Reasons for denial of application
The Board will deny each application

filed by or for an employee, spouse or
survivor for one or more of the following
reasons:

(a) The claimant does not meet the
eligibility requirements for an annuity or
lump sum under this chapter.

(b) The applicant files an application
for other than a disability annuity more
than three months before the date on
which the eligible person's annuity can
begin.

(c) The applicant does not submit the
evidence required under this chapter to
establish eligibility for an annuity or
lump sum.

§217.31 Applicant's right to apped denial.
Each applicant is given the right to

appeal the denial of his or her
application if he or she does not agree
with the Board's decision. The appeals
process is explained in Part 20 of this
chapter.

5. A new Part 219 is added to read as
follows:

PART 219-EVIDENCE REQUIRED FOR
PAYMENT

Sobpart A-General Evdonoe
Requirements

Sec
219.1 Introduction.
219-2 Definitions.
2193 Who is responsible for furnishing

evidence.
219.4 When and where to furnish evidence.
219,5 Failure to furnish requested evidence.
219.6 Original record& or copies as

evidence.
219.7 Ilow the Board decides what Is

convincing evidence.
219.8 Preferred evidence and other

evidence.

Subpart B-Evicence of Age, Marriage and
Death
Sec.
219.10 When evidence of age is required.
219.11 Types of evidence to prove age.
219.1Z Evidence to prove death.
219.13 Evidence of presumed death.
219.14' When evidence of marriage is

required.
219.15 Evidence of a valid ceremonial

marriage.
219.16 Evidence ora common-law marriage.
219.17 Evidence of a deemed valid marriage.

19.15 Evidence that a marriage has ended-

Subpart C-Evldence for ChIl, and
Paront's Benefits
21920 When evidence of a parert or child

relationship Is required.
21921 Evidence of natural parent or child

relationship.
219.22 Evidence of stepparent orstepciid

relationship.
21923 Evidence of relationship by legal

adoption-parent or child.
19-4 Evidence of relationship by equitable

adoption.
219-25 Evidence of relationship of

grandchild or stepgrandchild.
219.2 Evidence ofa child's dependency.
'19"7 Evidence of school attendance for

child age 18 or older.
Subpart D--Oter Evidence Requ*ement
219.30 Evidence of "living with'.
219.31 Evidence ofaparen'ssupport.
219.32 Evidence of a male spouses; or

widower's dependency.
219.33 Evidence of having a child in care.
219.34 Evidence ofresponsibilityfar. or

pay ment of burial expenses.
219.35 Evidence of relationship of a person

other than a parent'or child.
219.36 Evidence ofwhere the employee had

a permanent home.
219.37 Evidence of "good cause-

Authority- Sec. 7(b)(1). Pub. L 93-455(5
U.S.C. 231(b)(1)].
Subpart A--General Evidence
Requirements

§ 219.1 Introduction.
This part contains the basic rules for

the evidence which is required to
support a person's claim for monthly or
lump-sum benefits under the Railroad
Retirement Act as described in Parts 216
and 234 of this chapter and Medicare
coverage (see Parts 270-271 of this
chapter) under title XVIM of the Social
Security Act. Special evidence
requirements for disability annuities are
found in Part 220 of this chapter.

§219.2 Definitions
As used in this subpart-
"Applicant" means the person who

signs an application for an annuity or
lump sum for himself, herself or for
some other persom

"Apply" means to sign a form or
statement that the Board accepts as an
application.
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"Benefits" means any employee
annuity, spouse annuity, survivor
annuity, or lump-sum payment under the
Act.

"Convincing evidence" means one or
more pieces of evidence that proves to
the satisfaction of the Board that an
individual meets a requirement for
eligibility. See § 219.7 for the guides the
Board uses in deciding whether-
evidence is convincing. - -

"Eligible" means a person meets all of
the requirements for payment of an
annuity, a lump-sum or a benefit under'
section 202 of the Social Security Act
but has not yet applied.

"Entitled" means that a person has
applied and has proven his or her rights
to benefits.

"Evidence" means any record,
document or signed statement that helps
to show whether a person is eligible for
benefits. It may also be used to establish
whether the person is still entitled to
benefits.

§ 219.3 Who is responsible for furnishing
evidence.

When evidence is required to prove a
person's eligibility for, or right to
continue to receive, annuity payments,
that person or his or her representative
(See Part 266 of this chapter) is
responsible for obtaining the evidence
and submitting it to the Board. An
employee of the Board will advise each
applicant what is needed and how to get
it. If the evidence submitted is a foreign-
language record or document, the Board
will have it translated. All evidence and
documents given to the Board are kept
confidential and are not disclosed to
anyone but the person who submitted
them, except under the rules described
in Part 262.16 of this chapter. Section 13
of the Railroad Retirement Act provides
criminal penalties for any persons who
misrepresent the facts or make false
statements to obtain retirement benefits
for themselves or someone else.

§ 219.4 When and where to furnish
evidence.

When a person applies for benefits,
the Board will ask that person for
evidence to prove that he or she is
eligible for the benefits.

After a person establishes entitlement
to an annuity, the Board may ask for,
evidence to show that the'person may
continue to be entitled to an annuity or

-that his or her annuity payments should
not be reduced or stopped. See Part 218
of this chapter for a list showing when
annuity payments must be reduced or
stopped.A person who lives!inside the
United States shall give his or her
evidence to an employee of the Railroad
Retirement Board office where the

person files the application. Persons
who live in an area where there is no
Board office or persons who are unable
to travel to a Board office may send
evidence to the Board office closest to
where they live. Persons who live

.outside the United States may take
evidence to the Foreign Service Office
closest to where they live, or send it to-
the headquarters office of the Board.

§ 219.5 Failure to furnish requested
evidence.

(a) Evidence to prove initial
eligibility. Usually the Board will ask a
person to furnish specific kinds of
evidence or information by a certain'
date, to prove initial eligibility for
benefits. If the evidence or information
is not received by tlat date, the Board
may decide that the person is not
eligibile for benefits and will deny his or
her application. The effects of denying
an application are explained in Part 217
of this chapter.

(b) Evidence to jrove continued.
entitlement. When a person is already
receiving an annuity, a Board employee
may ask that person to produce by a
certain date information needed to
decide whether that person can continue
to receive an annuity or whether the
annuity shouldbe reduced or stopped. If
the information is not received by the
date given, the Boardmay decide that
the person is no longer entitled or that
his orher annuity should be stopped or
reduced under the'Act.

(c) What to do when required
evidence will be delayed. When the
required evidence cannot be furnished
within the specified time, the person
who was asked to give the evidence or
information should notify the Board and
explain why there will be a delay. If this
delay is caused by illness, failure to
receive-the information from another
source, or a similar situation, the person
will be given additional time to secure
the .evidence or information. If the
information is not received within a
reasonable time, as determined by the
Board, the person who was asked to
give the evidence or information will be
notified of the effect that his or her
failure to furnish the evidence or
information will have on his or her
receiving or continuing to receive
benefits.

§ 219.6 Original records or copies as
evidence.

(a) General. An applicant or an
annuitant may be asked to show an
original document or record as evidence
to prove eligibility or continued
entitlement to benefits. A Board
employee will make a photocopy or
transcript of these original documents or

records and return the documents to the
person who furnished them. A person
may also submit copies of original
records that are properly certified and
some uncertified birth notifications.
These types of records are described
below in this section.

(b) Certified copies of original
records. The Board will accept copies of
original records or extracts from records
if they are certified as true and exact
copies of the original by-

(1) The official custodian of the
record;

(2) A Board employee who is
authorized to certify copies;

(3) A Veterans Administration
employee, if the evidence was given to
that agency to obtain veteran benefits;

(4) A Social Security Administration
employee, if the evidence was given to
that agency to obtain social security
benefits;

(5) A United States Consular Officer
or employee of the Department of State
authorized to certify evidence received
outside the United States; or

(6) An employee of a State agency or
State Welfare Office authorized to
certify copies of original records in the
agency's or office's files.

(c) Uncertified copies of original
records. The Board may accept
uncertified photo copies of birth
registration notifications as evidence
when it is the practice of the local birth
registrar to issue them in this manner.

§ 219.7 How the Board decides what Is
convincing evidence.

When the Board received evidence, a
Board employee examines It to see if it
is convincing evidence. If it is, no other
evidence is needed. In deciding whether
the evidence is convincing, the Board
employee decides whether-

(a) The information contained in the
evidence was given by a person in a
position to know the facts;

(b) There was any reason to give false
information when the evidence was
created;

(c) The information contained In the
evidence was given under oath or In the
presence-of witnesses, or with the
knowledge that there was a penalty for
giving false information;

(d) The evidence was created at the
time took place or shortly after;

(e) The evidence has been altered or
has any erasures on it; and

(f) The information contained in the
evidence agrees with other available
evidence, including existing Board
records.
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§ 219.8 Preferred evkience and other
evidence.

When a person submits the type of
evidence shown as "preferred" in
§ § 219.11(a): 219.12(a)(1) and (a)[2):
219.15(b)(1), (b)[2), and (b)(3); 219.16(b);
219.17(b); 219.18(b); 219.21(a); 219.23(b);
219.24(b); or 219.33(c) of this part, the
Board will generally find it is convincing
evidence. This means that unless there
is information in the Board's records
that raises a doubt about the evidence.
other evidence to prove the same fact
will not be needed. If preferred evidence
is not available, the Board will consider
any other evidence a person furnishes. If
the other evidence consists of several
different records or documents which all
show the same information, the Board
may determine that it is convincing
evidence even though it is not
"preferred" evidence. If the other
evidence is not convincing by itself, the
person will be asked to submit
additional evidence. If the additional
evidence shows the same information.
all the evidence considered together
may be convincing evidence. When the
Board has convincing evidence of the
facts that must be proven, or when it is
clear that the evidence provided does
not prove the necessary facts, the Board
will make a formal decision-about the
applicant's rights to benefits.

Subpart B-Evidence of Age, Marriage,
and Death

§ 219.10 When evidence of age Is
required.

(a) Evidence of age is required when
the employee applies for an annuity
under the Railroad Retirement Act or for
Medicare coverage under title XVIII of
the Social Security Act.

(b) Evidence of age is also required
from a person who applies for a
spouse's annuity, widow's, widower's,
parent's or child's annuity under the
Railroad Retirement Act, or for
Medicare coverage under tite XVIII of
the Social Security Act.

§ 219.11 Types of evidence to prove age.

(a) Preferred evidence. The best type
of evidence to prove a person's age is-

(1) A birth certificate or hospital birth
record recorded before age 5;

(2) A church record of birth or baptism
recorded before age 5; or

(3) Notification of registration of birth
made before age 5.

(b) Other evidence of age. If an
individual cannot obtain "preferred"
evidence of age, he or she will be asked
to submit other convincing evidence to
prove age. The other evidence may be
one or more of the following records

with the records of highest value listed
first;, they are.

(1) Physician's or Midwife's birth
record;

(2) Bible or other family record;
(3) Naturalization record;
(4) Military record;
(5) Immigration record.
(6) Passport;
(7) Census record or World War I

draft registration;
(8) School record:
(9) Vaccination record;
(10) Insurance record;
(11) Labor Union or fraternal record;
(12) Employer's record; or
(13) A statement signed by the

individual giving the reason why he or
she cannot obtain other convincing
evidence of age and the sworn
statements of two other persons who
have personal knowledge of the age that
the individual is trying to prove.

§ 219.12 Evidence to prove death.
(a) When evidence ofthe empoycels.

death is required. Evidence to prove the
employee's death is always required for
payment of any type of survivor benefit
based on the deceased employee's
record. See Part 216 for types of survivor
benefits payable.

(1) Preferred evidence of death. The
best evidence of a person's death is-

(i) A certified copy of or extract from
the public record of death, coroner's
report of death, or verdict of the
coroner's jury of the state or community
where death occurred; or a certificate by
the custodian of the public record of
death; or a certificate or statement of
death issued by a local registrar public
health official;

(ii) A signed statement of the funeral
director, attending physician, or intern
of the institution where death occurred;

(iii) A certified copy of, or extract
from, an official report or finding of
death made by an agency or department
of the United States; or

(iv) If death occurred outside the
United States, an official report of death
by a United States Consul or other
employee of the State Department; or a
copy of the public record of death in a
foreign country.

(2) Other evidence of death. If the
"preferred" evidence of death cannot be
obtained, the individual who must
furnish evidence of death will be asked
to explain why and submit other
convincig evidence such as sworn
statements of two persons who have
personal knowledge of the death. These
persons must be able to swear to the
date, time, place and cause of death.

(b) When evidence to prove death of
other persons is required Evidence to

'prove the death of persons other than
the employee is required when--

(1) A person, who is eligible for
survivor benefits, dies after the
employee-

(2) A residual lump sum (See Part 234
of this chapter) is p3yable and a person
whom the employee named to receive
all or part of this benefit dies before the
employee; or dies after the employee but
before receiving his or her share of the
benefit;

(3) The spouse in a joint and survivor
annuity election case (See Part 231 of
this chapter] dies before the employee;,
or

(4) Any other case where there is
reasonable doubt of thd death of-

(i) Any person who. if alive, has
priority over the applicant:

(ii) Any spouse whose death is alleged
to have ended a previous marriage; or

(iii) Any perscn whose end of
entitlement would increase benefits to
other entitled persons.

§ 219.13 Evidence of presumed death.
When a person cannotbe proven

dead but evidence of death is needed
the Board may presume he or she died
at a certain time if the Board receives
the following evidence:

(a) A certified copy of. or extract from,
an official report or finding by an
agency or department of the United
States that a mining person is
"presumed" to be dead as stated in
Federal law (5 U.S.C. 5565). Unless other
evidence is submitted showing an actual
date of death, the Board will use the
date on which the person was reported
missing as the date of death.

(b) Signed statements by those in a
position to know the facts and other
records which show that the person has
been absent from his or her residence
for no apparent reason and has not been
heard from for at least 7 years. If there is
no evidence available that he or she is
still alive, the Board will use as the date
of death either the date he or she left
home, the date ending the 7-year period.
or some other date depending upon
what the evidence shows is the most
likely date of death.

(c) When a person has been missing
for less than 7 years but may be
presumed dead due to drowning or
common disaster, (fire, accident, etc.),
the Board will ask for signed statements
from the applicant and individuals who
know the circumstances surrounding the
person's disappearance. The best
evidence is statements from individuals
who witnessed the drowning or saw the
missing person at the scene of the
accident shortly before it happened.

(d) If the applicant is the employee's
grandchild or stepgrandchild but the
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evidence does not identify a parent, the
grandchild or stepgrandchild's parent
will be presumed to have died in the
first month in which the employee
became erititled to benefits.

§ 219.14 When evidence of marriage is..
required.

Documentary evidence of marriage is
required when an applicant for a
monthly annuity, lump-sum death
payment, residual lump sum or
Medicare coverage, claims to be the
wife, husband, widow, widower or
stepparent of the employee. An
applicant may also be required to
submit evidence of another person's
marriage when that person's marriage is
necessary to determine the applicant's
entitlement to benefits/under the
Railroad Retirement Act. In deciding
whether the marriage to the employee is
valid or not in a life case, the Board will
follow the law of the State where the ,
employee had a permanenthome when
the applicant filed an application;-in a
death case, the Board will follow the
law of the State where the employee
had a permanent home when he died.
See § 219.30 for description of ,-
permanent home. What evidence will be
required depends on whether the
employee's marriage was a-ceremonial
marriage, a commonlaw marriage, or a
marriage that can be deemed to be
valid.

§ 219.15 Evidence of a valid ceremonial
marriage.

(a) Definition of valid 'ceremonial
marriage." A valid "ceremonial /
marriage" is ofie that follows procedures
set by law in the State or foreign country
where the ceremony takes place. These
procedures cover who mayperform the
marriage ceremony, What licenses or
witnesses are needed and similar rules.
A ceremonial marriage can be one that-
follows certain tribal Indian custom,
Chinese custom or similar traditional
procedures.

(b) Preferred evidence. Preferred
evidence of a ceremonial marriage is-

(1) A copy of the public record of the
marriage, certified by the custodian of
the record or by a Board employee;

(2) A copy of the church record of the
marriage certified by the custodian of
the record or by a Board employee; or

(3) The original certificate of marriage.
(c) Other evidence of a ceremonial,

marriage, If preferred evidence of a
ceremonial marriage cannot be -
obtained, the applicant must'statewhy,
in writing, and submit either-:

(1) A sworn statement of the
clergyman or official who performed the
marriage ceremony; or -

(2] Other conyincing evidence such as
the swor statements of two persons
who have knowledge of the.marriage;
preferably eyewitnesses to the marriage
ceremony.

§ 219.16 Evidence of a common-law
marriage.

(a) Definition of "common-law
marriage."A "common-law" marriage is
one considered valid under the law of
certain State's even though there was no
formal ceremony. It is a marriage based
upon an agreement to be married "
between two persons free to marry, who
consider themselves married, and who
live together as husband and wife. In

-some states certain other requirements
(as dictated by the laws .of the state)
must be met.

(b) Preferred evidence. Evidence of a
common-law marriage must give the

. reasons why the informant believes that
a marriage exists. If the information
described in this paragraph is not
furnished on a form provided by the
Board, it must be submitted in the form
of a sworn statement. Preferred
evidence of a-common-law marriage is
oie of the following:

(1) If both.the husband and wife are
alive, each shall sign a statement and
get signed statements from one blood
relative of each. The statement of
another individual may be submitted for
each statement the husband or wife is
unable to get from a relative. Each
signed statement should show that-

(i) The husband and wife have a
present agreement to be married and
that they believe they are married; and

(ii) The husbdnd and wife present
themselves to the-public as husband and
wife.

(2] If either the husband or wife is
dead, the surviving spouse shall sign a
statement and get signed statements
from two blood relatives of the dead
spouse. The surviving spouse's
statement should show that he or she
and the dead spouse had an agreement
that they belieyed themselves to be
married and that they presented
themselves to the public as husband and
wife. The statments from relatives of the
dead spouse should support the
surviving spouse's statement. -

(3] If both husband and wife are dead,
the applicant shall get a signed.
statement from one-blood relative of
each dead spouse. Each statement
should show that the husband and wife
had an agreement that they believed
themselves to be married andtihat they
presented themselves to the public as
husband and wife.

(4) Statements by relatives and other
individuals described in paragraphs '

(b)(1), (2), (3) of this section are not
required when-

(i) The husband and wife entered Into
a ceremonial matriagewhich was void
because of a legal impediment to the
marriage. See § 216.35 for definition of
legal impediment;

(i) After the impediment was
removed the husband and wife
continued to live together as man and
wife until the employee filed an
application or one of them died: and

(iii) A valid common-law marriage
was established, under the law of the
State in which they lived, by their
continuing to live together as man and
wife.

(c) Other evidence of common-law
marriage. When preferred evidence of a
common-law marriage cannot be
obtained, the applicant will be asked to
explain why and to furnish other
convincing evidence of the marriage.

§ 219.17 Evidence of a deemed valid
marriage.

(a] Definition of "deemed valid
marriage." A "deemed valid marriage"
is a ceremonial marriage entered into in
good faith which would be valid If a
legal impediment did not exist. An
applicant may be the deemed spouse or
widow or widower only If the applicant
lives in the same household and no
other person has been or is entitled to
benefits as the legal spouse, widow, or
widower.

(b) Preferred evidence. Preferred
evidence of a deemed valid marriage
is-

(1) Evidence of the ceremonial
marriage as described in § 219.15(b);

(2) If both the employee and spouse
are alive, the spouse's sikned statement
that he or she went through the
ceremony in good faith and his or her
reasons for believing the marriage was
valid; or if the employee is dead, the
'widow or widower's signed statement
that he or she went through the marriage
ceremony in good faith and his or her
reasons for believing it was valid;

(3) If required to remove a reasonable
doubt, the signed statements of other
persons who might have information
about what the parties knew about any
previous marriage or other facts
showing whether the parties went
through the marriage ceremony in good
faith; and

(4] Evidence that the parties were
living in the same household, If the
employee is alive, when he or she
applied for benefits or, if the employee
is dead, when he or she died. See
§ 219.30(c) for the evidence required to
demonstrate living in the same
household..
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(c) Other evidence of a deemed valid
mar7iage. If preferred evidence of a
deemed valid marriage cannot be
obtained, the applicant must explain
why and submit other convincing
evidence of the marriage.

§ 219.18 Evidence that a marriage has
ended.

(a) When evidence is required.
Evidence of how a previous marriage
ended may be required to determine
whether a later marriage is valid. If a
widow or widower remarried after the
employee's death and that marriage was
annulled, evidence of the annulment Is
required.

(b) Preferred evidence. Preferred
evidence that a marriage has ended is--

(1) A certified copy of the decree of
divorce or annulment; or

(2) Evidence of the death (See
§ 219.12(b)) of a party to the marriage.

(c) Other evidence that a marriage
has ended. If preferred evidence that the
marrige has ended cannot be obtained,
the applicant must explain why and
submit other convincing evidence that
the marriage has ended.

Subpart C-Evidence for Child's and
Parent's Benefits

§ 219.20 When evidence of a parent or
child relationship Is required.

A person who applies for parent's or
child's benefits or for Medicare coverage
is required to submit evidence of his or
her relationship to the deceased
employee. A spouse, under age 60, who
applies for a spouse annuity because
she has a child of the employee in care,
is required to submit evidence of the
child's relationship to the employee. The
evidence the Board will request depends
on whether the person is the employee's
natural child, adopted child, stepchild
grandchild or stepgrandchild; or whether
the person is the employee's natural
parent or adopting parent.

§ 219.21 Evidence of natural parent or
child relationship.

(a) Preferredevidence. If the eligible
person is the natural parent of the
employee, preferred evidence of the
relationship is a copy of the employee's
public or religious birth record. If the
eligible person is the natural child.of the
employee, preferred evidence of the
relationship is a copy of the child's
public or religious birth record.

(b) Other evidence of parent or child
relationship. When preferred evidence
of a parent or child relationship cannot
be obtained, the Board may ask the
applicant for evidence of the employee's
marriage or of the marriage of the
employee's parents if that is needed to
remove any reasonable doubt of the

relationship. To show that a person is
the child of the employee the person
may be asked for evidence that he or
she would be able to inherit the
employee's personal property under
State law where the employee had a
permanent home (See 1219.31). When a
spouse applies for benefits because of a
child in care, the employee may be
asked for a copy of any court order
showing that he has been declared to be
the natural parent of the child or a court
order requiring the employee to
contribute to the child's support because
the child is his son or daughter.
§ 219.22 Evidence of stepparent or
stepchild relationshlp.

If the eligible person Is a stepparent or
stepchild of the employee, the Board
will ask for the evidence described In
§ 219.21 or § 219.23 which shows the
person's natural or adoptive relationship
to the employee's husband, wife, widow
or widower. The Board will also ask for
evidence of the husband's, wife's,
widow's, or widower's marriage to the
employee. (See § 219.14-219.17).
! 219.23 Evidence of relationship by legal
adoption-parent or child.

(a) Definition of legally adopted child.
A child who is legally adopted by the
employee under applicable State law is
a "child" of the employee. Legal
adoption is different from equitable
adoption in that the adoption
proceedings are completed under
applicable State law and are not
defective. A child adopted after the
employee's death by the widow or
widower, under certain conditions is
deemed to be the employee's child. (See
Part 216 Subpart H of this chapter).

(b) Preferred evidence. Preferred
evidence of legal adoption is-

(1) A copy of the decree or order of
adoption, certified by the custodian of
the record;

(2) A photocopy of the decree or order
of adoption; or

(3) If the widow or widower adopted
the child after the employee's death, the
evidence described in paragraph (b)(1)
of this section; the widow's or
widower's statement as to whether the
child was living in the same household
with the employee when he or she died
(See § 219.30]; what support the child
was getting from another person or
organization; and if the widow or
widower had a deemed valid marriage
with the employee, and evidence of that
marriage (See 1 219.17).

(c) Other evidence of legal adoption.
In some States, the record of adoption is
sealed and cannot be obtained without
a court order. In this event, the Board
will accept as proof of adoption an

official notice received by the adopting
parents at the time of adoption that the
adoption has been completed; or a birth
certi.cate issued as a result of the
adoption proceeding.

1219.24 Evidence of relationship by
equitable adopton.

(a) Definition. An equitably adopted
child is a child who cannot qualify as a
legally adopted child because the
adoption proceedings are defective
under State law; or a contemplated
adoption was never completed. In some
states, the law will consider a person to
be the child of another if the other
person agreed to adopt the child, the
natural parents or the person caring for
the child agreed to the adoption, the
person and the child then lived together
as parent and child, and certain other
requirements are met.

(b) Preferred evidence. If the
applicant is a child who had this type of
relationship to the employee (or to the
employee's wife, widow or husband), as
defined in paragraph (a) of this section,
the Board will ask for evidence of the
agreement if it is in writing. The Board
will also ask for written statements from
the child's natural parents.

(c) Other evidence. If the agreement to
adopt was not in writing, the Board will
ask for other convincing evidence about
the child's relationship to the adopting
parents.

1219.25 Evidence of relationship of
grandchld or stepgrandchild.

If the child is the grandchild or
stepgrandchild of the employee, the
Board will require the kind of evidence
described in if 219.21-219.22 that shows
the child's relationship to his or her
parents and his or her parent's
relationship to the employee.

§ 219.26 Evidence of a child's
dependency.

(a) When eidence of a child's
dependency is required. Evidence of a
child's dependency on the employee is
required when-

(1) The employee is receiving an
annuity that can be increased under the
Social Security Act Overall Mininum
(See Part 229 of this chapter) by
including a child; grandchild or a spouse
who has a child in her care;

(2) A wife under age 65 applies for a
full spouse annuity because she has a
child or a grandchild of the employee in
her care; or

(3) A child or someone in behalf of a
child applies for a child's annuity based
on the deceased employee's record.

(b) When the dependencyrequi ement
must be met. Usually the dependency
requirement must be met at the time the
employee became disabled or died or at
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the time the child's annuity application
was filed.

(c)'Natural or adopted child If the
child is the employee'snatural. or -

adopted child the Boardinay ask for the
following evidence:

(1] A signed statement by someone
who knows the facts that conrfirms this.
relationship and which shows whether
the 'child was legally adopted by
someone other than the employee. If the

- child was adopted by someone else
while* the employee was alive but the
adoption was annulled, the Board may
require a certified copy of the annulmen
decree or other convincing evidence of
the annulment.

(2] A signed statement by someone in
a position to know showing when and
where the child lived with the employee
and when and why they may have lived
apart; and showing whatcontributions
the employee made to the child's
support and how the contributions were
made.

(d) Stepchild. If the child is the,
employee's stepchild, the Board may asl
for the following evidence:

(1] A signed statement by someone in
a position to know showing when and
where the child lived with the employee
and when and whirthey may have lived
apart.
(2) A signed statement by someone in

a position to know showing that the
child received at least one-half of his or
her support from the employee or the
one-year before the employee became
entitled to benefits or to a period of
disability, {See Part 220 SubpartB of thit
chapter], died; and the income and
support the child received in this period
from any other source.

(e) Grandchild orstepgrandchild If
the child is the employee's grandchild or
stepgrandchild, the Board will ask for
evidence described in paragraph (d) of
this section showing that the child was
living with the employee and receiving
at least one-Jhblf of his orher support
from the employee for the year before
the employee became entitled to
benefits or to a period of,disability (See
Part 220 Subpart B of this chapter], or
died. The Board will also ask for
evidence of the employee's death or
disability.

§ 219.27 Evidence of schoolattendance
for child age 18 or older.

If a child age 18 or older, applies for
benefits as a student the Board will ask
for evidence that the child is attending
school After the child has started his or
her school attendance the Board will
also ask (twice yearly) for evidence that
-he or she is continuing to-attend school
full-time. The child will be asked to-
submit (on a form furnished by the

Board or other form acceptable to the
Board) the following evidence: '

fa) A signed statement that he or-she
is attending school full-time and is not
.being paid by an employer to attend
school.

jb) A statement from an official of the
school verifying that the child is
attending school full-time. The Board
will also accept as evidence a letter of
acceptance from the school receipted
bill or other evidence show that-the
child has enrolled or been accepted at
that school oris continuing in full-time.

t attendance.
Subpart D-Other Evidence
Requirements

§ 219.30 Evidence of"ing with?'
(a) Definition of "iving wjt*." A

spouse, widow or widower is "living
with" the employee if-

fI) He or she and the employee are
liVing in the same household together;

(2) The employee is contributing to the
sp6use's, widow's or wdower's support
(see § 216.24 of this chapter); or

(3) The employee is under court order
to contribute to the spouse's, widow's or
widower's support.

(b) When evidence of "iving wAth 'is
required Evidence of living with" is
required when-

(1) The employee's spouse applies for
a spouse's annuity; or

(2)*The employee's legal widow or
widower applies for a lump-sum death
payment or residual lump sum on the
basis of that relationship;,or the
employee's "deemed" widow or
widower applies for a widow's or
widower's annuity.

(cl-Types of evidence toprove "lving
with. "The following evidence may be
required:

(1) If-the employee is alive, both the
employee and his or her spouse must
sign a stateftent that they are living
together in the same household when
the spouse applies for a spouse's
annuity.

(2) If the employee is dead, the widow
-or widower must sign a statement
showing whether he or she was living
with the employee when the employee
died.

(3,) If the employee and spouse, widow
or widower were temporarily living
apart, a signed statement is required
explaining where each was living, how
long the separation lasted, and the

- reason for the separation. If more
evidence is required to remove any
reasonable doubt about this, the Board
may ask for signed statements of other
persons in a position to know the facts

- 'or for otherconvincing evidence of
"living with."

* (4) If the employee and spouse, widow
or widower were not living in the same
household, the Board may ask for
evidence that the employee was
contributing to or under court order to
contribute to the support of his or her
spouse, widow or widower. Evidence of
contributions or a certified copy of tho
order for support may be requested. The
" court order for support must be in effect
on the day the spouse applies for a
s ouse's annuity or if the employee is
dead, the day of the employee's death.

- This type of evidence does not apply for
a "deemed" widow or widower (see
§ 219.17) because he or she must have
been living in the some household as the
employee.

§ 219.31 Evidence of a parent's support.
If a person applies for a parent's

'annuity, the Board will ask for evidence.
to show that the parent received at least
one-half support from the employee in
the one-year period before' the employee
died. The Board may also ask the parent
for signed statements from other people,,'
who know the facts about his or her
sources of support. The Board will ask
for the following evidence: I

(aJ'The parent's signed statement
showing his or her income, any other
sources of support, and the amount from
each source during the one-year period;
and

(b) The parent's signed statement
showing his or her expenses during the
one-year period.

(c) If the statement described in
paragraphs (a) and (b) of this section
cannot be obtained, other convincing
evidence that the parent received 'one-
half of his or her support from the
employee.

§ 219.32 Evidence of a male spouse's or
widower's dependence.

In the case of Kalina vs. Railroad
Retirement Board, the Supreme Court
ruled that a male spouse orwidower
need not be dependent on the deceased
employee to be eligible for a spouse's or
widower's annuity. However, a male
spouse or widower must be dependent
on the employee to be entitled to a
windfall (see § 226.27 of this chapter for
description of windfall). The male
spouse or widower will be asked for
evidence that he was dependent on the
employee for at least one-half his
support at the time of his annuity
'beginning date or if earlier the date he
became entitled to a windfall or at,the
time of the employee's death. The Board

,will ask for the following evidence:
(a) The male spouse's or widower's

signed statement'showing his Income,
any othersources of-support and the
amount from each source.
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(b) The male spouse's or widower's
signed statement showing his expenses.

(c) If the statement described in
paragraphs (a) and (b) of this section
cannot be obtained, other convincing
evidence that the spouse or widower
received one-half support from the
employee.
§ 219.33 Evidence of having a child In
care.

(a) Definition. "Child in care" means
that the mother or father exercises
parental control and responsibility for
the welfare and care of a child under
age 18 or a mentally incompetent child
age 18 or over or performs personal
services for a mentally competent child
age 18 or over who is disabled.

(b) When evidence of having a child
in care is required. A person under age
65 who applies for a spouse's annuity on
the basis of caring for a child, or for a
mother's or father's annuity as a widow
or widower, is required to furnish
evidence that he or she has in care an
eligible child of the employee as
described in § § 216.36-216.37. What
evidence the Board will ask for depends
on whether the child is living with the
applicant or with someone else.

(c) Preferred evidence of having a
child in care. Preferred evidence of
having a child in care is-

(1) If the child is living with the
applicant, the applicant's signed
statement showing that the child is
living with him or her.

(2) If the child is living with someone
else-

(i) The applicant's signed statement
showing with whom the child is living
and why. The applicant must also show
when the child last lived with him or
her, how long the separation will last
and what care and contributions he or
she provides for the child; and

(ii) The signed statement of the person
with whom the child is living showing
what care the applicant provides and
the sources and amounts of support
received by the child. If the child is in an
institution, an official there should sign
the statement. If there is a court order or
written agreement showing who has
custody of the child, the Board will ask
for a copy of this.

(d) Other evidence. If the preferred
evidence described in paragraph
(c)[2)(ii) of this section cannot be
obtained, the Board will ask for other
convincing evidence that the applicant
has the child in care.
§ 219.34 Evidence of responsibility for or
payment of burial expenses.

(a) When evidence of burial expenses
is required, If a person applies for the
lump-sum death payment because he or
she is responsible for paying the funeral

home or burial expenses of the
employee or because he or she has paid
some or all of these expenses, the Board
will ask for evidence of this.

(b) Type of evidence required. The
Board will ask for the following
evidence:

(1) The applicant's signed statement
showing-

(I) That he or she accepted
responsibility for the funeral home
expenses or paid some or all of these
expenses or other burial expenses; his
or her relationship to the employee; and
if not related by blood or marriage, why
he or she accepted responsibility for, or
paid these expenses;

(ii) Total funeral home expenses and,
if necessary, the total of other burial
expenses; and if someone else paid part
of the expenses, the person's name,
address, relationship to the employee
and the amount he or she paid;

(iii) The amount of cast or property
the applicant expects to receive as
repayment for any burial expenses he or
she paid; and whether anyone has
applied for any burial allowance from
the Veterans Administration or other
governmental agency for these
expenses; and

(iv) If the applicant is owner or official
of a funeral home, a signed statement
from anyone, other than an employee of
the home, who helped make the burial
arrangements showing whether he or
she accepted responsibility for paying
the burial expenses.

(2) Unless the person is applying as an
owner or official of a funeral home, a
signed statement from the owner or
official and, if necessary, from those
supplied other burial goods or services
which shows-

(i) The name, address, and
relationship to the employee of everyone
who accepted responsibility for, or paid
any part of, the burial expenses and

(ii) Information which the owner or
official of the funeral home and, if
necessary, the supplier has about the
expenses and payments mentioned in
paragraphs (b)(1)(ii) and (b)[1](iii) of this
section.
§ 219.35 Evidence of reationship of a
person other than a parent or child.

When any person other than a child or
parent applied for benefits due because
of the employee's death or because of
the death of a beneficiary, the Board
may ask the applicant for evidence of
relationship. The type of evidence
requested is dependent upon the amount
of benefit payable and the applicant's
relationship to the decreased employee
or beneficiary. If there is more than oe
person eligible for the benefit, and all
eligible persons agree on the
relationship of each other eligible

person, only one of the persons will be
asked to furnish proof of relationship.

§ 219.36 Evidence of where the employee
has a permanent home.

(a) When evidence of the employee's
permanent home is required. The Board
may ask for evidence to prove where the
employee has a permanent home at the
time his or her spouse filed an
application or if earlier, the time the
employee died if-

(1) The entitled person is applying for
benefits as the employee's wife,
husband, widow, widower, parent or
child; and

(2) The entitled person's relationship
to the employee depends upon the laws
of the State where the employee has his
or her permanent home when his or her
wife or husband applied for benefits or
when the employee died.
(b) What evidence is required The

Board will ask for the following
evidence to establish the employee's
permanent home.

(1) The eligible person's signed
statement showing what the employee
considered to be his or her permanent
home.

(2) If the statement in paragraph (b)(1)
of this section or other evidence of
record raises a reasonable doubt in
establishing the employee's permanent
home, evidence of where the employee
paid personal property taxes, or real
estate taxes, or income taxes; or voted;
or other convincing evidence may be
required.
§ 219.37 Evidence of "good cause".

The principle of "good cause" is
applied by the Board in determining
whether to allow an application which
is submitted after the statutory time
limits to be acceptable for the lump-sum
death payment.

(a) When evidence of '"good cause"is
required. The Board may ask for
evidence the applicant had "good
cause" for delay as defined in Part 217
of this chapter when the applicant is
applying for the lump-sum death
payment described in Part 234 of this
chapter more than two years after the
employee died.

(b) What evidence is required to
establish "gogd cause'" The Board will
ask for the following evidence of "good
cause":

(1) The applicant's signed statement
explaining why he or she did not submit
proof of support or the applicatidn for
lump-sum death payment within the
specified 2-year period.

(2) If the statement in paragraph (b)(1)
of this section or other evidence raises a
reasonable doubt whether there was
good cause, other convincing evidence
to establish "good cause".
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6. A new Part 221 is added to read ds
follows:

PART 221--JURISDICTION
DETERMINATIONS
Sec.
221.1 Introduction.
221.2 Railroad Retirement Board

jurisdiction.
221.3 Social Security Administration

jurisdiction.
221.4 When a jurisdiction decision may be

reversed. m

Authority: Sec. 7(b)[1), Pub. L 94-547 {45
U.S.C. 231f(b)[1)).

§'221.1 Introduction.
This part explains the factors involved'

in deciding whether the Social Security
Administration or the Railroad
Retirement Board will pay benefits to a
railroad employee, and hi's or her
eligible family members, both before
and after the employee's death. The
agency that has jurisdiction over the
payment of benefits also has jurisdiction
of the applicant's medicare coverage
(see Part 270 of this chapter). The Board
is responsible for making this -decision.

§ 221.2 Railroad Retirement Board
Jurisdiction.

(a) Life cases. The Board has
jurisdiction to pay monthly benefits to
each living employee who has
completed atleast ten years (120
months) of creditable service under the
Railroad Retirement Act, and to his or
her eligible spouse. Creditable service is
described in Part 220 of this chapter.

(b) Death cases. The Board has
jurisdiction to pay monthly benefits or
lump-sum deathbenefits to eligible
survivors of a deceased employee, when
the deceased employee has at least ten
years [120 months) of service thatis
creditable under the Railroad,
Retirement Act and a current connection
as described in Part 216 of this chapter.
Lump-suim death benefits are described
in Part 234 of this chapter. The Board
also has jurisdiction to pay any residual
benefits that may become payable at the
death of an employee. Residual benefits
are described in Part 234 of this chapter.
The Board retains jurisdiction to pay
any residual that may be payable even
after jurisdiction has been transferred to
the Social Security Administration as
described in § 221.3.

§ 221.3 Social Security Administration
Jurisdiction.

The Board transfers jurisdiction
(railroad service and compensation
credits earned by the employee which
the Social Security Administration

considers in determining benefits
payable] to the Social S-curity
Administration when-

(a) Lif'and death cases. A living or
deceased employee has less than 120
months of service that is creditable
under the Railroad Retirement Act; or

(b) Death cases. A deceased employee
- has at least 120 months of service that is

creditable under the Railroad
Retirement At (see Part 220 of this
chapter) but doesnot have a current
connection with the railroad industry as
described in Part216 of this chapter.

§221.4 When a lurisdlction decision may
be reversed.

The Board may reverse a jurisdiction
decision whenever evidence is received
by the Board indicating that the original

* decision was incorrecL
PART 230--REDESIGNATED FROM
PART 2171

7. Former Part 217 titled Moiths
Annuities Not Payable by Reason of
Work is redesignated as Part 230. A new
Part 217 titled Application for Annuity
or Lump Sum was added (as explained
in item 4 above).
PART 232-SPOUSE'S ANNUITIES

Subpart A-[Removed]
§§232.201-232.204 [Removed]

8. Part 232 is amended by removing
SubpartA and § § 232.201 through
232.204 of SubpArt B. -

PART 237-INSURANCE ANNUITIES
AND LUMP SUMS FOR SURVIVORS

Subparts C and H-Removedl

§§ 237.401, 237.404, and 237.406-237.410
[Removed]

9. Part 237 is amended by removing
Subpart C, § § 237.401,237.404, and
237.406 through 237.410 of Subpart D,
and Subpart H.

PART 238-RESIDENTIAL LUMP-SUM

PAYMENTS

§238.5 [Removed]

10. Part 238 is amended by removing
§ 238.5.

Dated: November 14;1980.
By Authority of the Board.

R. F. Butler,
Secretary of tbe Boar.

[FR Doc. 80-36931 Fded 11-25--1, 8:45 ami

BILING CODE 7905-01-A,

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration

20 CFR Parts 404 and 416

Continued Payment of Disability
Benefits-to Individuals Under
Vocational RehabilItation Plans;
Decision to Develop

AGENCY: Social Security Administration,
HHS.
ACTION:Notice of Decision to Develop
Regulations.

SUMMARY: The Social Security
Administration plans to publish
proposed regulations to provide that
disability benefits will not be terminated
or suspended because a person's
physical or, mental Impairment has
ceased if he or she Is participating in an

f approved State vocational rehabilitation
program.

These changes will Implement a
provision of Pub. L 96-265 (The "Social
Security Disability Amendments of
1980") which amends sections 225 and
1631(a) of the Social Security Act to
continue benefits after the impairment
ceases if the beneficiary is participating'
in an approved rehabilitation program,
The-Commissioner of Social Security
must determine that participation in the
program will increase the likelihood that
the person may be permanently
removed from the disability benefit
rolls.

The changes will require revision to
Subparts D, 1, and P of Part 404 and
Subparts I andN of Part 416 of Titie 20
of the Code of Federal Regulations. The
Department of Health and Human
Services has classified these regulations
as policy significant.

FOR'F URTHER INFORMATION CONTACT
Russell C. Brown, Social Security
Administration, Room 3-C--7
Operations, 6401 Security Boulevard,
Baltimore, Maryland 21235 Telephone
301-594-3784.

Dated: November 5,1980.
William I. Driver,
Commissioner of Social Securily.

[FR Doec. 80-36940 Filed 11:-25-0 :45 am]

SBILLING CODE 4110-07-M
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DEPARTMENT OF DEFENSE

Department of the Army

32 CFR Part 505

[Army Reg. 34-21]

Personal Privacy and Rights of
Individuals Regarding Personal
Records; Exemptions
AGENCY: Department of the Army. DOD.
ACTION Notice of proposed rulemaking.

SUMMARY: The Army proposes to delete
2 exemption rules for two systems of
records formerly subject to the Privacy
Act. It was proposed to delete these two
systems of records at 45 FR 75734.
November 17. 1980.
DATE: Comments must be received on or
before December1A 1980.
ADDRESS: Comments may be sent to
Headquarters, Department of the Army,
The Adjutant General's Office,
Washington, D.C. 2=10.
FOR FURTHER INFORMATION CONTACT:.
Mr. Richard Christian. telephone: (202)
693-0973.
SUPPLEMENTARY INORMATION.
Department of the Army exemption
rules were published in the Federal
Register of September 28,1977 at 42 FR
51502.

§ 5069b [Amended]
Accordingly. § 50&9b of 32 CFR Part

505 is proposed to be amended by
deleting the exemptions for record
systems A050.M DAPE, entitled FBI
Criminal Type Reporting ile (42 FR
51507; September 28, 1977) and
A0720Mb DAPM entitled Individual
Correctional Treatment Files (42 FR
51511; September 2, 19n).

M. S. Healy,
OSD Federal wister Lm'son Offjcer.
Washington, Headquarters Services,
Department of Defensw.
November 20,1980.
[FR Dc. U4m Ped 1-2ft S&4 aml
BILLM COE 3710-85-3

32 CFR Part 505

[Army Peg. 340-211

Personal Privacy and Rights of
Individuals Regarding Their Personal
Records
AGENCY: Department of the Army DoD.
ACToN: Notice of proposed rulemaking.

SUMMARY: The Department of the Army
proposes to amend the regulations
pertaining to processing systems of
records notices under the-Privacy Act of
1974. The proposed amendment is

necessary to conform to the current
requirements of the Office of
Management and Budget and the
Department of Defense.
DATE: Comments mast be received on or
before December 25 1980.
ADDReSS: Comments may be submitted
to Headquarters, Department of the
Army, The Adjutant General's Office,
Washington. D.C. 20310.
FOR FURTHER INPORKATION CONTACT:.
Mr. Guy B. Oldaker, telephone (area
code: 202) 93-0R73.
SUPPLEMENTARY 00PORMATHMIC
Department of the Army policy and
procedures implementing the Privacy
Act of 1974 were published in the
Federal Register on November 2, 1975
(40 FR 55561] and are contained in 32
CFR Part 505.

Accordingly, it Is proposed to revise
§ 505.5 of 32 CFR to read as follows:

§ 505.6 System of rocords.
(a) Section I. Geera) Provisions. (1)

Standards. (i] This chapter prescribes
general standards for, and restrictions
in, the establishment and maintenance
of systems of records. It requires the
publication of notices in the Federal
Register for all systems of records and
of advance reports to the Congress and
the Office of Management and Budget
for those meeting the criteria in Section
IL Section 505. details instructions for
preparing system notices.

(ii) A "system of records", as defined
in the Privacy Act, must meet all of the
following criteria:

(A) It must consist of "records".
(B) It must be "under the control or'

an agency.
(C) It must consist of records that are

retrieved by reference to and individual
name or some other personal Identifier.

(iii) Some systems of records may be
exempt from certain provisions of the
Act; however, none are automatically
exempt. Procedures for claiming
exemptions are in 505.7.

(2) Retrievalpractices. Whether
records are subject to the Act depends
on how they are retrieved. To be subject
to the Act. the records must be retrieved
by use of an Individual identifier it is
not enough that a capability or potential
for retrieval exists or that retrieval is
possible solely because of human
memory.

(i) Existing ile series shall not be
rearranged so as to permit retrieval by
name. social security number, or other
individual identifier unless a system
notice Is published in the Federal
Register.

(ii) Files may be rearranged, however,
so as to prevent retrieval by person
identifier and, thus, remove them from

the system notice requirements. This
procedure shall not be used, however, to
circumvent the requirements of the Act
by such devices as designating a file by
a general overall title (e.g.,
"reaassignment actions") when, in fact.
the documents are retrieved by
individual identifiers.

(3) Relevance andnecesty. Only
such personal information as is relevant
and necessary to accomplish a purpose
or mission required by Federal statute or
Executive Order of the President shall
be maintained in systems of records.
The specific provision of law or
Executive Order which provides
authority for maintenance of
information in each system of records
must be identified. Statutory authority.
or the regulatory authority derived
therefrom, to establish and maintaiji a
system of records does not convey
unlimited authority to collect and
maintain all information which may be
useful or convenient, as opposed to that
which Is relevant and necessary.

(4) Standards of acuacy Except for
certain statistical records which are not
used in making a determination about
an individual most records could be
used in making a determination about
an individual's rights, benefits, or
privileges, including employmenL To
ensure accuracy, information to be
included in a system of records should
be obtained directly from the individual
concerned whenever practicable. All
records in systems of records which are
used in making any determination&
about any individual will be maintained
with such accuracy, relevance,
timeliness, and completeness as is
reasonably necessary to assure fairness
to the individual in any determination.

(5) First Amendment rights. No record
describing how an individual exercises
rights guaranteed by the First
Amendment will be maintained unless
expressly authorized by Federal statute
by the individual about whom the record
pertains, or unless pertinent to and
within the scope of an authorized law
enforcement activity. The exercise of
these rights includes, but is not limited
to. religious and political beliefs,
freedom of speech and the press, and
the right of assembly and to petition.

(6] System evaluationa System
managers will evaluate information
contained in their systems of records for
relevance and necessity during the
development phase of a new system of
records or when an amendment to an
existing system is proposed. In addition
system managers will evaluate their
existing systems prior to the Annual
Report (see § 5051(k)). This evaluation
should consider:

78727
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(i) Relationship of each item of
information to the statutory or
regulatory purpose for which the system
is maintained.

(ii) Specific adverse consequences of
not collecting each'category of
information.'

(Ii) Possibility of-meeting the
information requirement through use of'
information not individually identifiable
or through sampling technIques. '

(iv) Length of time the information is
needed and, where appropriate,
techniques for purging parts of the
record.

(v) Financial cost of maintaining the
data compared to risk or'adverse
consequences of not maintaining it.

(vi) Necessity and relevance of the
information to the mission. When
certain information is no longer
required, it should be excised, if
feasible. This requirement does not
authorize destruction of records which
are required to be retained in
accordance with disposal authorizations
granted under the Federal Records Act
of 1950, as amended.

(7) Government contractors. When the
Airmy contracts for the operation, use, or
maintenance of a system of records to
accomplish a function of the Army, such
system of records will be deemed to be
maintained by the Army and is subject
to this regulation and the Defense
Acquisition Regulation. Contractors are
obligated to comply with the
requirements of the Privacy Act in the
collection, use, maintenance, and
dissemination of information contained
in the system of records. The contractor
will be required to establish and
maintain procedures which ensure that
the confidentiality of records is
maintained at all times and that
information is disclosed only as
permitted by the Privacy Act and Army
regulations in the 340-21 series. The
disclosure of records between the Army
and its contractors will not require the
consent of the individual to whom the
record pertains or the maintenance of a
disclosure accounting record. In this
regard, disclosure of personal
information between the Army and the
contractor is considered to be the same
as between those officers and
employees of the Army who have a need
for the records in the performance of
their duties.

(8) Safeguarding personal information
in syst ems of records. Personal
information which is not routinely
required to be released under the
Freedom of Information Act (see
§ 505.3[b)(2)) must be safeguarded to
preclude unauthorized disclosure and
dissemination or misuse. Unauthorized
access will be controlled by appropriate

administrative, -technical, and physical
safeguards compatible with the
sensitivity of the information. As a
minimum, records will be accorded the

/ protection prescribed by AR 340-16.
Classified records must be safeguarded
as prescribed in AR 380-5. Safeguarding
information in automated systems is
subject to the risk assessment
requirements of Chapter 10 and
Appendix L, AR 380-380.

(b) Section II. Reporting Requirements
for New or Altered Systems. (1)
Narrative report. The Privacy Act
requires that an advance report of a new
or altered system, meeting the
requirements set forth in paragraph
(b)(3] of this section, must be staffed
with the Congress and the Office of
Management and Budget. This will
permit an evaluation of the probable
and/or potential effect of such proposal
on the privacy and other personal or
property rights of individuals. It will
also permit evaluation of the disclosure
of information relating to such
individuals and its effect on the'
preservation of the constitutional
principles'of federalism and separation
of powers.

(2) Criteria. A report is required under
the following conditions:

(i) When a new system of records is
proposed. A new system is one for
which no system notice is currently
published in the Federal Register.

(ii),When an alteration is proposed to,,
an existing, published system of records
which meets the following criteria:

(A) Increases or changes the number
or types of individuals on whom records
are maintained. Changes involving the
number-rather than the type-of
individuals about whom records are
maintained need only be reported when
that change significantly alters the
character or purpose of the system of'
records; e.g., normal increases attributed
to normal population growth jattems
need not be reported. On the other hand,
when a system which covered only a
portion of the workforce is expanded to
cover all individuals, a report is
required; e.g., a system which covered
only a command portion of enlisted
members is expanded to cover the entire
enlisted force of the Department of the
Army. The change would affect the
"categories of individuals covered by
the system" element of the system
notice.

(B) Expands the types or categories of
information maintained. For example,
expansion of an employee payroll file to
include data on education and training
must be~reported since the purpose of a
payroll does not encompass education
or training. This change would affect the

"categories of records in the system"
element of the system notice.

(C) Alters the manner in which the
records are organized, indexed, or
retrieved so as to change the nature or
scope of the records. An example would
be the combining of two or more .
existing systems, or splitting an existing
system into two or more different
systems such as might occur In a
centralization/decentralization of
organizational responsibilities; this
would require a report.

(D) Alter the purpose(s) for which the
information is used. For example: a
proposal that military service records
currently used for historical purposes,
are to be used to make determinations
on eligibility for disability benefits,
would require a report. A proposal to
change or establish a new "routine use"
does not necessarily require a report It
that use is compatible with the purposes
for which the system is maintained; I.e.,
does not in effect create a new purpose.

(E) Changes the equipment
configuration, software, and/or
procedures so as to create the potential
for either greater or easier access.
Examples of such changes would be the
conversion of a manual system to an
automated one or the addition of a
telecommunications capability to a
system which did not have one. Another
example would be the direct linking Into
a system by remote terminals of a new
category of offices, such as might occur
if a field office which had proviously
accessed a file by calling the
headquarters office were to acquire
direct terminal access. Software
releases, such as operating systems and
system utilities that provide for easier
access, would require a report If used by
applications that process personal
information.

(1) The addition of an on-line
capability to a previously batch-oriented
system would require a report.

(2) The addition of peripheral devices
such as tape drives, disk drives, card
readers, printers, and the like to an
existing equipment configuration does
not constitute an altered system under
the Privacy Act so long as the existing
security posture is preserved; Ie,, no
report is required.

(3) An equipment configuration that
currently has an on-line capability Is not
subject to the reporting requirement if It
satisfies the following criteria:

(i) The equipment configuration
changes in such a way that its existing
security posture is preserved, L~e., the
addition of terminals in a closed shop
environment.

(i) The addition of terminals does not
exceed the capability of the current
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operating system and the existing
security posture is preserved.

(3) CoteaI. (i) The narrative report
will consist of (A) transmittal letter, (B)
narrative statement, and (C) supporting
documentation. It will bear the Reports
Control Symbol DD (A&AR) 1379.

(ii) The transmittal letter should
include information not appropriate to
either the narrative statement or the
system notice, i.e., request for waiver
(see paragraph (bX3}(iv)(D) of this
section), and be addressed to HQDA-
(DAAC-AMR-R.

(iii) The narrative statement primarily
accomplishes staffing with the Congress
and the Office of Management and
Budget. It must include the following
items:.

(A) System Identification and Name:
(e.g., A00M.O2DAPC Official Military
Personnel Fft;

(B) Responsible Official: (Name, title,
and addres of official to whom
inquiries/comments may be directed);

(C] Purpose(s) of the System: (for new
system only), or Nature of the Change(s)
Proposed:. (for altered system;,

(D) Authority for the System: (Cite the
specific provision of Federal statute or
Executive Order which authorizes or
provides a legal basis for maintenance
of the information);

(E) Number or estimate of individuals
on whom records will be maintained;

(F) Information on First Amendment
Activities: (must include basis for
maintaining, from Federal statute);

(G) Measures to Assure Information
Accuracy: (Describe procedures to
insure accuracy, relevance, timeliness.
and competeness of the information if
the system is to be used to make
determinations about the rights,
benefits, or entitlements of individuals);

(H) Other Measures to Assure System
Security. (Describe administrative,
technical and physical safeguards to
protect confidentiality of information
against unauthorized access and threat.
Automated systems require risk
assessment pursuant to AR 380-380 and
compliance with the privacy safeguards
of Appendix L thereto); and

(I) Relations to State/Local
Government Activities: (either source or
recipient).

(iv) Supporting documentation: Attach
the following inclosures:

(A) The proposed new (or altered)
system notice prepared in accordance
with § 505.6(i).

(B) An advance copy of proposed
exemption rules if the System Manager
plans to claim exemptions permitted by

the Privacy Act for the new or altered
system. (This action requires approval
of the Secretary of the Army.)

(C) When either computer systems,
word processing, or microform Systems
are used in processing a system of
records under the Privacy Act, a brief
description must be provided addressing
(1) the process, (2) physical and
technical safeguards. (3) information
storage, and (4) data retrievability. At a
minimum:

(i) State whether the automation is
done in a batch or on-line equipment.

(ii) Describe in general terms the
physical safeguards of the computer site
and state if a site risk analysis was
performed.

(iii) If an on-line system is being
described, state whether dial-up or hard
wired terminal support the system.
Describe the controls used in accessing
the system via the terminals, e.g.,
controlled area, key locks on hard wired
terminals, password protection for dal-
up terminals, etc.

(iv) State the location where the
primary computer media is stored.
Generally, computer media is stored at a
Data Processing Installation which, in
most instances, is not the System
Location.

[v) Describe the technical procedures
used to protect on-line data from
unauthorized disclosures. In cases
where Data Base Management Systems
and/or retrieval languages are part of a
computer system, describe the control
procedures for insuring that the
information accessed is in conformity
with the published system notice, e.g..
an ad-hoc query retrieving a record by
SSN when SSN was not specified as a
retrieval field in the published system
notice.

(D) Request for waiver of the 60 day
advance notice requirement may be
submitted when:

(1) a delay of 60 days in establishing
the system would not be in the public
interest, with detailed justification (z)
showing how the public interest would
be adversely affected if the waiver were
not granted (i.e., effect on the public of
delaying implementation of the system),
and (h) explaining why an earlier notice
was not provided. or

(2) the system of records was in
existence prior to September 27. 1975;
failure to provide the required notice
was due to administrative oversight; and
suspending operation of the system
would adversely affect the public
interest.

(When such waiver is approved, it has
the net effect of waiving only the 30

days required by the Congress and
Office of Management and Budget for
review; it does not obviate the
requirement to publish in the Federal
Register for 30 days' public comment.)

(v) Constraints. Report on a proposed
new or altered system of records must
be submitted no later that the following
dates, whichever is earlier;,

(A) Ninety days before any issuance
of data collection forms and/or
instructions;

(B) Ninety days before entering any
personal information into the new or
altered system.

(C) Ninety days before any public
issuance of a Request for Proposal or an-
Invitation to Bid for computer and/or
communication system. (NOTE:
Requests for delegation of procurement
authority may be submitted to General
Services Administration in accordance
with Public Law 89-306 and regulations
issued pursuant to that law prior to
expiration of the 90 day limitation, but
will include language stipulating that the
System Manager has reviewed
requirements of the Privacy Act for
filing a report on a new system and
concluded that the report is (is not)
applicable to such procurement.)

(vi) Procedure. (A) Report of a
proposed new or altered system of
records must be submitted to The
Adjutant General, ATTN: DAAG-AMR-
R, at least 90 days before the system is
to become operational to permit internal
review and coordination, staffing at
DOD, and a minimum of 30 days" review
by the Congress and Office of
Management and Budget.

(B) Following the aforementioned 30
days' review, notice for the new/altered
system will be published in the Federal
Register for 30 days' public comment.
Any approved exemption rule which
applies to the system will be published
concurrently, but in a separate section
of the Federal Register, first for 30 days!
review and comment, and secondly, as a
final rule. An exemption may not be
invoked until it has been published as a
final rule.

(C) New/altered system notices which
have been published in the Federal
Register will be included in subsequent
revisions to the AR 340-21 series.
M. S. Healy,
OSDFedeIRegister aiason Office-
Department ofDefense.

FR Dec. IM Fi d 2-5-aft&4 a-J
M CODE 371-N

79729
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ENVIRONMENTAL PROTECTIO
AGENCY

40 CFR Part 52
[A-5-FRL 1682-1]

State and Federal Administrati
Orders Revising the Michigan
Implementation Plan
AGENCY: U.S. Environmental Pro
Agency.
ACTION: Proposed Rulemaking.

SUMMARY: On December 10, 197
State of Michigan submitted to
Envirornmental Protection Agern
(USEPA) a proposed revision to
Michigan State Implementation
(SIP). The revision is a Final Or
issued by the Michigan Air Polu
Control Commission (Commissic
which extends the compliance d
January 1, 1985 for the Consume
Company's B.C. Cobb plant to n
State of Michigan's sulfur dioxid
emission limitations. The purpos
notice is to invite public commer
USEPA's proposed approval of
revision to the Michigan SIP..
DATE: Written comments must b
received by December 26, 1980.
ADDRESS: Please send comments
Gary Gulezian, Chief, Regulator
Analysis Section, Air Programs
U.S. Environmental Protection A
Region V, 230 South Dearborn S
Chicago, Illinois 60604.

The State Order,-supporting n
and public comments received ii
response to this notice may be ir
and copied (for appropriate cha
during normal business hours at
above address.
FOR FURTHER INFORMATION CON'
Judy Kertcher, Regulatory Anal3
Section, Air Programs Branch, U
Environmental Protection Agenc
Region V, 230 South Dearborn S
Chicago, Illinois 60604 (312) 886-
SUPPLEMENTARY INFORMATION:
Cobb Plant is located in Muskeg
Michigan on Muskegon Lake,
approximately five miles east of
Michigan. Muskegon, Michigan
designated as attaining the Nati
Ambient Air Quality Standards
(NAAQS) for sulfur dioxide at 4
Part 81. The Cobb Plant consists
coal-fired steam electric generat
having a total rating of 510 meg
The plant's emissions were disc
through five 76.2 meter (m) stacl
August 1975 when a new 198.2 n
was constructed for the dischal
combined emissions from all fiy
In September 1978, the Compan,
requested an extension from Jar

N 1980 until January 1, 1985 for the B.C.
Cobb Plant to meet the S0 2 emission
limitation in Michigan Rule 336.1401. For
the purpose of demonstrating attainment
and maintenance of the SO2 NAAQS, a
good engineering practice (GEP) stack

ve . height of 163.1 m was used in the
State 'dispersion modeling analysis submitted

to USEPA. The GEP stack height was

tection calculated using the formula proposed
by USEPA on January 12, 1979 (44 FR
2608).

The Michigan Air Pollution Control
9, the Commission (Commission) and the
he U.S. Company entered into a Stipulation for
cy, Entry pf a Consent Order which was
the incorporated into a Final Order of the

an "Commission. On December 10, 1979,
ler Michigan submitted the Final Order to
ution the USEPA as a revision to the Michigan
on) SIP.
ate until The proposed SIP revision, Final
rs Power Order APC No. 6-1979, extends the
ieetthe compliance date for the B.C. Cobb Plant"
le [SO2) from January 1, 1980 to January 1, 1985
se of this for meeting the sulfur dioxide emission
t on limitations in Tables 41 and 42 of

his MAPCC Rule 336.1401. Any Orderwhich
has been issued to a major source and
extends the SIP compliance date for

e meeting the sulfur dioxide emission
limitations must be approved by USEPA

s to:- before it becomes effective as a SIP
YI revision under the Clean Air Act. The
Branch, proposed revision allows a five year
Lgency, extension of the compliance date of the
treet, Michigan SIP Rule 336.1401 for the five

units at the B.C. Cobb Plant.
naterials The Order contains the following
i I provisions:
nspected A. Sulfur Dioxide Emission
rges) Limitations:
the (1) Beginning on January 1,1980 and

continuing to January 1,1985 fuel burned
TACT at the Cobb Plant shall not:
ysis (a) On an annual average exceed 2.6
r.S. percent sulfur content by weight at
cy, 12,000 BTU/pound of coal.
treet, (b) Result in sulfur dioxide emissions
-6038. not greater than 386 tons on any
[he calendar day. This emission limitation is
ron, the equivalent of burning coal which

averages 3.5 percent sulfur content by
SLake weight at 12,000 BTU/pound of coal and

is 510 megawatts net load for 24 hours.
onal (c) On a daily average result in

emissions of sulfur dioxide not greater
0 CFR than a rate of 7.0 pounds per million
of five BTU heat input.

ring units (2) After January 1, 1985 emissions of
awatts, sulfur dioxide from the Cobb Plant shall
harged not exceed the levels prescribed in
cs until Tables 3 and4 of Rule 336.49 (Tables 41
a stack and 42 of revised Rule 336.1401, effective
ge of the January 17, 1980),- unldss an alternate
e units, date for compliance with the levels is

-. established by the Commission.
uary 1,. B. Sulfur Dioxide ControlProgram:

(1) By January 1,1980 the Company
shall submit to the Commission an
acceptable control strategy which shall
provide for compliance with Section
A(2) of the Order.

(2) If the Company elects to burn low
sulfur coal as the method of countrol, th0
Company shall by January 1, 1981 and
by each January I for the following three
(3) years:

(a) Notify the Commission that It has
under contract or contract option the
low sulfur coal necessary to meet the
requirements of Section A(2) of the
Order, or

(b) Notify the Commission, with
acceptable explanation, that adequate
quantities of low sulfur coal are
available for acquisition for use In the
Cobb Plant by January 1, 1985.

(3) If low sulfur coal is chosen as the
method of control, the Company shall
notify the Commission of the signing of
any contracts for such coal within thirty
(30) days for their signing.

(4) If the Company elects a control
strategy othe than low sulfur coal
burning, a report on the method of
control (including increments of
progress) shall be provided to the
Commission by January 1, 1980. If a
control strategy other than low sulfur
coal burning is submitted, it is the Intent
of the Company and the Commission to
incorporate the elements of the Control
strategy into either a new or amended
order.

(5) By January 1, 1981 and by each
January I for the following three (3)
years, the Company shall submit to the
Commission a report of the Company's
progresd toward complying with the
Order.'Any developments which would
preclude compliance with any provision
of the Order shall be immediately
reported in writing to.the Commission.

C. monitoring and Data Reporting.
(1) The Company shall operate four (4)

ambient sulfur dioxide monitors around
the Cobb Plant in such manner and at
such locations as reasonabl' specified

-by the Chief of the Air Quality Division
of the Department of Natural Resources
(hereinafter "Staff').

(2) The Company shall perform a
weekly sulfur analysis of fuel burned In
the Cobb Plant in accordance with the
procedures specified in Appendix A.

(3) The Company shall by January 1,
1980 install and place in operation stack
gas emission monitor(s) for measuring
sulfur dioxide that meets the
performance. specifications of Appendix
,B of 40 CFR Part 60 (1977).

(4) The Company shall demonstrate
the adequacy of the stack gas sulfur
dioxide monitor(s) in accordance with
the procedures specified in Appendix B'
of 40 CFR Part 60 (1977).,
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(5) For each calendar day during
which the stack gas sulfur dioxide
monitor(s) has been inoperative for 12
consecutive hours, the Company shall
conduct a daily analysis of the coal
burned at the Cobb Plant according to
the procedures specified in Appendix A.
This daily analysis shall be
discontinued only after the stack gas
sulfur dioxide monitor(s) has operated
acceptably for 12 consecutive hours
during a calendar day.

(6) The Company shall report to the
Staff sulfur dioxide emissions in terms
of pounds of sulfur dioxide per million
BTU heat input in accordance with the
procedures specified in Appendix B of
40 CFR Part 60 [1977).

(7) The Company shall submit to the
Staff data from the aforementioned
ambient air quality monitors, stack gas
monitor(s), and fuel sulfur analysis in
such format and at such intervals as
reasonably specified.

(8] During the first quarter of 1980 and
at approximately 18-month intervals
thereafter, the Company shall conduct
periodic particulate emission tests for
each unit of the Cobb Plant. The tests
shall be conducted in accordance with
Commission approved procedures.

(9) The monitoring and reporting
requirements specified in or pursuant to
Subsections C(1] through (8) shall be,
upon request of the Company, reviewed
by the Commission and modified if the
Commission finds such modifications
are justified.

The Final Order contained the
following appendix:

Appendix A-Fuel Analysis Procedures
1. Weekly Fuel Analysis:
a. A minimum of three equally spaced

grab samples of the coal burned at the
Cobb Plant shall be taken each calendar
day.

b. A weekly composite coal sample
shall be prepared for analysis from the
grab samples according to ASTM or
equivalent methods for each calendar
day that the daily fuel analysis is
required.

c. The composite coal sample shall be
analyzed for sulfur heat (BTU) content
according to ASTM or equivalent
methods approved by the Chief of the
Air Quality Division.

An air quality study was submitted to
the USEPA on behalf of Consumers
Power Company. The study used non-
reference modeling techniques and
employed a point source gaussian plume
air quality model developed by
Consumers Power Company's
consultant. The model used in the
analysis is not included as a reference
model in GUIDELINE ON AIR QUALITY
MODELS (EPA 450/2-78-027), April,

1978. Consequently, USEPA performed
an air quality modeling analysis to
ensure that approval of the variance for
B.C. Cobb will not cause or contribute to
a violation of the SOz National Ambient
Air Quality Standards (NAAQS). Based
on its analysis employing a reference
model (MPTER) with five years of
meteorological data (1973-1977), USEPA
concluded that the SIP revision for B.C.
Cobb will not cause or contribute to a
violation of the NAAQS. The State has
indicated that it is relying upon fuel
analysis to determine the Company's
compliance with the Order. This is
acceptable to USEPA.

Under the revised stack height policy,
published June 24,1980 (45 FR 42279), .
sources seeking credit for raising
existing stacks will be required to
provide a fluid modeling or field study
demonstration that the stack height
increase is necessary to avoid excessive
concentrations due to downwash, wakes
and eddies. Consumers Power did not
submit an adequate demonstration that
the stack height increase from 76,2m to
198.2m is necessary to avoid
aerodynamic downwash at the B.C.
Cobb Plant. Therefore, USEPA
performed an additional air quality
analysis using the 76.2m height of the
old stack and the stack design
parameters associated with the new
stack (198.2m). The modeling analysis
demonstrated that no additional stack
height credit was necessary to
demonstrate attainment of the SO
NAAQS. Therefore, fluid modeling is not
required to support the revision to the
Michigan SIP.

USEPA proposes to approve this
revision to the Michigan SIP, and solicits
public comment on the revision and on
USEPA's proposed approval. All
interested persons are invited to submit
comments to the address listed in the
front of this notice. Public comments
received on or before (30 days from date
of publication) will be considered in
USEPA's final rulemaking. All comments
received will be available for inspection
at the Region V Air Programs Branch,
230 South Dearborn Street, Chicago,
Illinois, 60604. After the public comment
period, the Administrator of USEPA will
publish in the Federal Register the
Agency's final action on the proposed
SIP revision. Under Executive Order
12044 (43 FR 12861), USEPA Is required
to judge whether a regulation Is
"significant" and, therefore, subject to
certain procedural requirements of the
Order or whether it may follow other
specialized development procedures.
USEPA labels proposed regulations as
"specialized." I have reviewed these
proposed regulations pursuant to the

guidance in USEPA's response to
Executive Order 12044, "Improving
Environmental Regulations," signed
March 29,1979 by the Administrator and
I have determined that they are
specialized regulations not subject to the
procedural requirements of Executive
Order 12044.

This proposed rulemaking is issued
under the authority of Section 110 of the
Clean Air Act (42 U.S.C. 7410).

Dated. October 31.1980.
John McGuire,
ReeionalAdmhinslrotor.
[TR Dc-. 80-3ags ed 11-25-ft& 43 am]
BlWCODE $NO-3"-

40 CFR Part 52

[A-S-FRL 1681-5]

Approval and Promulgation of
Implementation Plan: Minnesota
AGENCr. U.S. Environmental Protection
Agency.
ACTIO. Proposed rulemaking.

SUMMARY: The U.S. Environmental
Protection Agency (USEPA) today
proposes approval of revisions to the
Minnesota State Implementation Plan
(SIP) for the Twin Cities and Rochester
sulfur dioxide nonattainment areas. The
State submitted these proposed
revisions to USEPA to satisfy the
requirements of Part D of the Clean Air
Act (Act). The State transmitted the
Twin Cities sulfur dioxide plan on May
7,1980 and amended it on June 17, 1980.
The State submitted the Rochester sulfur
dioxide plan on July 15,1980. On August
4,1980 the State resubmitted both sulfur
dioxide plans and the June 17,1980
submission. A correction to the August
4,1980 submission was submitted to
USEPA on September 4,1980.

The purpose of today's notice is to
discuss the results of USEPA's review of
the proposed revisions; to propose
approval and to invite public comment
DATE: Comments on this revision and on
the proposed USEPA action on thq
revisions are due by December 28,1980.
ADDRSSF.ss. Copies of the proposed SIP
revision are available at the followipg
addresses for inspection:
United States Environmental Protection

Agency, Air Programs Branch, Region
V. 230 South Dearborn Street,
Chicago, Illinois 60604.

United States Environmental Protection
Agency, Public Information Reference
Unit, 401 M Street, S.W., Washington,
D.C. 20460

Minnesota Pollution Control Agency,
1935 West County Road B-2,
Roseville, Minnesota 55113.
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FOR FURTHER INFORMATION CONTACT-
Richird Clarizio, U.S. Environmental
Protection Agency, Air Programs . '
Branch, Region.V, 230 South Dearborn
Street, Chicago, Illinois 60804, (312) 886-
6035.
SUPPLEMENTARY INFORMATION: On
March 3,1978 (43 FR 8962) and October
5, 1978 (43 FR 45993), pursuant to the
requirements of section 107 of the.Clean
Air Act (Act) as amended, USEPA
designated certain areas in each state as
not meeting the primary and/or
secondary National Ambient-Air
Quality Standards (NAAQS) for total
suspended particulates, sulfur dioxide,
carbon monoxide, photochemical
oxidants, and nitrogen dioxide.

In Minnesota, Air Quality Control
Region 131 anod the City of Rochester
were designated primary nonattainment
areas for sulfur dioxide. Air Quality
Control Region 131 (the Twin Cities
urban area) contains the following
counties: Anoka, Carver, Dakota,
Hennepin, Ramsey, Scott and
Washington. There were no designated
secondary nonattainment areas and all
other portions of the State were
designated either better than the
NAAQS or unclassifiable.

Part D of the Act, which was added by
the 1977 Amendments, requires each
State torevise its SIP to meet specific
requirements for areas designated as
nonattainment. Section 172 of the Act
specifies these requirements. These'SIP
revisions must demonstrate attainment
of the primary NAAQS as expeditiously
as practicable, but not later than
December 31,1982. Under certain
conditions that date may be extended to
December 31; 1987 for ozone and/or
carbon monoxide.'On March 25, 26, and
27, 1980 the State notified the public that
adoption of the Twin Cities sulfur
dioxide plan would be considered at the
Minnesota Pollution'Control (MPC)
Board's, April 22,1980 meeting. All
interested parties vWere invited to
comment on the plan at that time. On
April 22,1980, after hearing the
testimony presented at the meeting, the
MPC Board adopted the Twin Cities
sulfur dioxide plan. The State submitted
the Twin Cities sulfur dioxide plan on
May ', 1980 and amended it on June 17,
1980.

For the Rochester nonattainment area
the State, on May 24,1980, notified the
public that adoption of the sulfur
dioxide plan would be considered at the
MPC Board's June 24,1980 meeting: All
interested parties were invited to -
comment on the plan at that time. On
June 24,1980, after hearing the testimony
presented at the meeting the MPC Board
adopted the Rochester sulfur dioxide

plan. The State submitted the Rochester
sulfur dioxide plan on July 15,1980. On
August 4,1980, the State resubmitted
both sulfur di'xide plans. A correction
to the August 4, 1980 submission was
submitted to USEPA on September 4,
1980.

The measures proposedfor
promulgation today will be in addition
to, and notinlie of, existing SIP
regulations. The present emission
limitations for any source will remain
applicable and enforceable to prevent a
source from operating without controls,
or under less stringent controls, while it
is moving toward compliance with the
new requirements, or if it chooses,
challenging the new requirements. In
sdme instances, the present emission
control requirements contained in the
federally approved SIP are different
from the requirements currently being
enforced by the State. In these
situations, -the present federally

* approved SIP will remain applicable and
enforceable -until there is compliance
with the-newly promulgated and
federally approved requirements.
Failure of a source to meet applicable
pre-existing requirements will result in
appropriate enforcement action,
including assessment of noncompliance
penalties. Furthermore, if there is any
instance of delay or lapse in the
applicability or enforceability of the
new requirements, because of a court
order or for any other reason, the pre:-
existing requirements will be applicable
and enforceable.

The only exception to- this rule is in
cases where-there is a conflict between
the new requirements and the
requirements of the existing regulations
such that it-would beimpossible fora
source-to comply with the pre-existing
SIP while moving toward compliance
with the new requirements. In these
situations, the State may exempt a
source from. compliance with the pre-
existing regulations. Any exemptions
granted will be reviewed and acted on
by USEPA either as part of these
promulgated requirements or as a future
SIP revision.

The requirements for an approvable
SIP are described in a Federal Register

- notici published on April 4,1979 (44 FR
20372,. and are not repeated in this
notice. Supplements to the April 4,1979,
notice were published on July 2,1979 (44
FR 38583), August 28, 1979 (44 FR 59371),
September 17,1979 (44 FR 53761) and
November 23, 1979 (44 FR 67182),
discussing among other things,
additional criteria for SIP approval.

USEPXs proposed rulemaking action
may take one of the.followinfg three

- forms: approval, disapproval, or --
conditional approval. USEPA will

conditionally approve the plan if the
State proposal contains minor
deficiencies, and if the State provides
assurances that It will submit
corrections on a specified schedule. The
schedules must be negotiated between
the USEPA Regional Office and the
State prior to final rulemaking on these
revisions. The negotiated schedules will
be announced for public comment In a
separate Notice of Proposed
Rulemaking. A conditional approval'
means that the restrictions on new
niajor source construction do not apply
unless the State fails to submit the
necessary revisions by the scheduled
date, or if the revisions are not approved'
by USEPA.

USEPA solicits comments from all
interested parties on both the proposed
SIP revisions and the proposed approval
of these revisions. Presented below is a
brief synopsis of each urban area's plan

-and USEPA's evaluation and proposed
rulemaking action. A more detailed
analysis of the plans is available for
inspection, upon request, at the USEPA,
Region V office,

Nonattainment Area Plan Descriptlon
In accordance with section 109 of the

Act, USEPA established a primary and a
secondary NAAQS for sulfur dioxide.
The primary NAAQS is designed to
protect public health and the secondary
NAAQS Is designed to protect the public
welfare. A violation of the primary
sulfur dioxide NAAQS occurs either: a)
when the monitored or modeled annual'
arithmetic mean concentration of sulfur
dioxide exceeds 80 micrograms per
cubic meter of air (80 ug/mg) or b) when
the average 24-hour monitored or

. modeled concentration of sulfur dioxide
exceeds 365 ug/m3 of air, more than
once in a calendar year. A violation of
the secondary sulfur dioxide NAAQS
occurs when the 3-hour average
monitored or modeled concentration of
sulfur dioxide exceedsi more than once
in a calendar year, 1300 ug/m 3

Based on ambient air quality
monitoring conducted in 1976 in the
Twin Cities and in the City of Rochester,
violations of the prliiary sulfur dixodo
NAAQS were detected. Therefore, in the
March 3, 1978 Federal Register (43 FR
8962), USEPA desigated these two urban
areas as nonattainment for sulfur
dioxide.

The Clean Air Act requires the State
to submit a revised SIP which
demonstrates attainment of the primary
sulfur dioxide NAAQS by December 01,

-1982. The revised SIP must contain a
strategy with the specific measures
which the State will implement to
reduce sulfur dioxide emissions. To
determine which measures will be
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* effective, the State must have an
accurate and complete inventory of
sulfur dioxide emissions and
meteorological and air quality data for
the area. With this data, the State can
utilize air pollution simulations
(dispersion models) and statistical
analyses to determine the cause of the
original sulfur dioxide problem and to
predict the effectiveness of the proposed
measures on future air quality.

For the Twin Cities urban area and
the City of Rochester, the State
performed modeling analyses for the
annual, 24-hour and 3-hour averaging
time periods. In both areas, the State
utilized the Climatological Dispersion
Model (CDMQCJ to conduct the annual
air quality analyses. The CDMQC and
Larsen's models were used in the
screening analysis for the 3-hour and 24-
hour studies to determine areas of
expected maximum impact. Refined 3-
hour and 24-hour analyses were
performed using the urban version of
RAM.

For the annual analyses in the Twin
Cities area, the base year emissions
(1976) and representative meteorological
data for the year 1976 were used in
CDMQC to obtain a regional mapping of
the sulfur dioxide concentrations. The
CDMQC results were compared with
actual air quality levels in 1976 and
adjustments were made to the modeled
output results so that the model would
more accurately project sulfur dioxide
concentrations for the area. Once the
base year annual air quality was
calculated and the model calibrated for
the Twin Cities area, two more air
quality analyses were performed. One
analysis was performed assuming that
all the sources in the area were in
compliance with the State's current
regulations. Another analysis was
performed for the attainment year 1982.
This analysis considered the impact of
the proposed control strategy and of
projected new source growth. For the
Rochester area, the same three annual
air quality analyses were conducted.
The CDMQC model was not calibrated,
however, because of the insufficient
number of monitors in the area.

For the 24-hour and 3-hour analyses,
the State compiled point and area
source emissions inventories for both
nonattainment areas. These inventories
were based on 1976 maximum allowable
emissions. The meteorological data used
for both areas were hourly surface
observations for Minneapolis-St. Paul,
Minnesota and upper air data for St.
Cloud, Minnesota for the year 1976.
Surface meteorological data for
Rochester were not available at the time
the modeling analysis was performed.

With this information and the following
modelling procedures, the State
performed the 24-hour and 3-hour air
quality analyses for the base year.

The modelling procedure for both
areas consisted of utilizing the CDMQC
with a receptor coverage sufficient to
asses air quality impact for all major
point sources in these areas. The
CDMQC analysis used a 1.0 km receptor
grid resolution. Larsen's model was than
applied to tocate potential short-term
hot spots. These hot spots were
subsequently analyzed individually
using urban RAM in a 5 by 6km area
around each hot spot with 0.5 km
receptor grid resolution.

Once the base year analyses were
performed for both the 24-hour and 3-
hour time periods, two more analyses
were conducted for both time periods.
One analysis was performed assuming
that all the sources in the area were in
compliance with the State's current
regulations. Another analysis was
performed for the attainment year 1982.
This last analysis took into
consideration the impact of the
proposed control strategy and of any
new source growth which might occur.

For both areas, the modeled results
for all three time periods indicated that
compliance with present regulations
would not be sufficient to achieve
attainment of the sulfur dioxide NAAQS
by December 31, 1982. The State
projects that attainment of the primary
and secondary NAAQS can be achieved
in these areas if sulfur dioxide emissions
are reduced from a few sources in each
area. Specifically, the State projects that
attainment can be achieved if the
following sources are required to comply
with the following emission limitations:
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The State performed modeling
analyses for each nonattainment area
using the revised emission limitations
listed above. The modeling analyses
demonstrate that these new emission
limitations provide a sufficient reduction
in sulfur dioxide emissions to ensure
attainment of the sulfur dioxide NAAQS
by 1982. To ensure that the emission
limitations specified above are adhered
to and enforceable, the State has issued
revised operating permits for these
sources under the existing authority of
Minnesota Air Pollution Control
Regulation.

The State of Minnesota has made an
adequate commitment of financial and
manpower resources to implement these
sulfur dioxide plans. USEPA's review of
these plans indicates that attainment of
the sulfur dioxide NAAQS will be
achieved by December 31,1982 and that
in the interim reasonable further
progress will be made to ensure
attainment of the NAAQS by this date.
USEPA, therefore, proposes to approve
these plans as meeting the criteria for an
approvable Part D SIP.

It should be noted, however, that
sections 172 and 173 of the Act require a
program for the review of permits for the
construction and operation of new or
modified stationary sources wishing to
locate in a designated nonattainment
area. The State of Minnesota will submit
its New Source Review (NSR) program
in the near future. At that time USEPA
will review the program and propose
rulemaking action on it. Until final
approval of a NSR program, the Act
prohibits the construction of any new or
modified stationary source in
nonattainment areas.

All interested persons are invited to
comment on these revisions to the
Minnesota SIP and on USEPA's
proposed action. Comments should be
submitted to the address listed at the
beginning of this notice. Public
comments received on or before
December 26,1980, will be considered in
USEPA's final rulemaking.

A thirty day public comment period is
being provided because USEPA has a
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responsibility under the Clean
take final action as soon as po
after July 1, 1979 on SIP revisio
addressing the Part D requiren

All comments received will 1
available for inspection at the
Region V Air Programs Branch
South Dearborn Street, Chicag
60604.

Under Executive Order 1204
is required to judge whether a
is "significant" and therefore s
the procedural requirements of
Order or whether it may follov
specialized developmental pro

USEPA labels these other re
"specialized." I have reviewed
regulaiton and determined tha
specialized regulation not subj
procedural requirements of Ex
Order 12044. ,

This notice of proposed rule
issued under the authority of s
110 and 172 of the Clean Air A
U.S.C. § § 7410, 7502).

Dated: October 24,1980.
John McGukre,'
RegionalAdministmrtor.
[FR Doc. 0-36897 Filed 11-25-8084 am]

BILUNG CODE 656O-38-M

40 CFR Part 52

[A-5-FRL 1681-8]

State and Federal Administra
Orders Revising the Michigan
Implementation Plan

AGENCY. U.S. Environmental PR
Agency.
ACTION: Proposed rule: Propose
approval of revision.

SUMMARY: The U.S. Environme
Protection Agency (USEPA) pr
approve a revision to the Mich
Impleinentation Plan [SIP). The
is a Final Order [Order) issued
Michigan Air Pollution Control
Commission (Commission) to
Camp Corporation (Company).
Order extends- from January 1,
January 1, 1985 the date by wh
Company is required to compl]
sulfur dioxide erlission limitat
contained in thd'federally appr
Michigan SIP. The purpose oft
is to invite public comment on
proposed approval of the Orde
January 3, 1980.
DATE: Written comments must
received by December 26,1980
ADDRESSES: Please send comm
Gary Gulezian, Chief, Reglato
Analysis Section, Air Programs
Region V, U.S. Environmental

Air Act to Agency, 230 South Dearborn Street,
ssible Chicago, Illinois 60604, (312) 886-6029.
ins The State Order, supporting material
nents. and public comments received in
be - response to this notice may be inspected
USEPA and copied (for appropriate charges)
, 230 - during normal business hours at the
o, Illinois, -above address or State Order and

supporting materials available at
4, USEPA address below: Michigan Department of
regulation Natural Resouces, Air Quality Division,
ubject to State Secondary Complex, General
f the Office Building, 7150 Harris Drive, P.O.
, other Box 30028, Lansing, Michigan48909.
cedures. FOR FURTHER INFORMATION CONTACT.
gulations Toni Lesser, Regulatory Analysis
this Section, Air Programs Branch, Region V,

t it is a U.S. Environmental Protection Agency,
ect to the 230 South Dearborn, Chicago, Illinois
ecutive 60604, (312) 886-6037.

SUPPLEMENTARY INFORlMATION. Union
making is Camp Corporation operates a paper mill
ections in Monroe County, Michigan. The
ct (42 Monroe facility is located 35 miles

southwest of Detroit Michigan and 20
miles northeast of Toledo, Ohio. The
area is'designated as attaining the
National Ambient Air Quality Standards
(NAAQS) for sulfur dioxide (SO2). The
paper mill produces 300 tons/day of
paperboard products andhas one 300
MBTU/hr stoker coal-fired boiler. -"

Under Michigan Air pollution Control
commission (Commission) Rule 336.49,
approved as part of the Michigan State
Implementation Plan on May 31,1972,

live and recodified as Rule 336.1401, the
-State source is required to burn coal with a

maximum sulfur content of 1.5 percent

tection effective July 19 1978. On January 8,1980,
the Commission entered into the record
a Stipulation for Entry of Consent Order

ed and Final Order APC No. 14-1979. Under"
the Order. th6 source was permitted to

ntal burn 2.7% sulfur(S) fuel on an annual

oposes to average and4.0% S fuel on a daily

igan State average between January 1, 1980 and

revision July 1, 1980. Beginning July 1, 1980 until

by the July 1, 1982, Union Camp may burn 2.5%
S (annual average) and 4.0% S (daily

he Union average) fuel. Beginning July 1, 1982 until

The January 1, 1985, Union Camp is allowed
"1980 until to bum 2.2% S (annual average) and 3.5ich the S (daily average) fuel. After January 1,

y with the 1985, Union Camp must comply with the.
ions existing SIP limitations of 1.5% S in Rule

roved 336.49 (recodified as 336.1401) unless. an

his notice -order granting an additional extension
USEPA's of time or setting a new limitation has
r dated been submitted to and approved by-USEPA as a SIP revision.

An air quality analysis was performed
be to demonstrate that the National

A mnbient Air Quality Standards
ients to:', (NAAQS) and Prevention of Significant
ry Deterioration (PSD) increments will be
s Branch, protected throughout the delayed
Protection -compliance period (January 1, 1980 to

January 1, 1985). The modeling analysis
demonstrated that the Union Camp SIP
r4vision will not cause or contribute to a
violation of the applicable NAAQS or
consume the PSD increment.

The Order contains the following
provisions:

A. Sulfur Dioxide Emission Limitations
(1) Beginning on January 1, 1980, and

continuing to July 1, 1980, fuel burned at
the mill shall not:

(a) On an annual average exceed 2.70
percent sulfur content by weight at
12,000 Btu/pound of coal.

(b) On a daily average exceed 4.00
percent sulfur content by weight at
12,000 Btu/pound of coal.

(2) Beginning on July 1, 1980, and
continuing to July 1, 1982, fuel burned at
the mill shall not:

(a) On an annual average exceed 2.50
percent sulfur content by weight at
12,000 Btu/pound of coal.

(b) On a daily average exceed 4.00
percent sulfur content by weight at
12,000 Btu/pound of coal.

(3) Beginning on July 1, 1982; and
continuing to January 1, 1985, fuel
burned at the mill shall not:

(a) On an annual average exceed 2.20
percent sulfur content by weight at
12,000 Btu/pound of coal.

(b) On a daily average exceed 3.50
percent sulfur .content by weight at
12,000 Btu/pound of coal.

(4) After January 1, 1985, emissions of
sulfur dioxide from the mill shall not
exceed the levels prescribed in Tables 3
and 4 of Rule 336.49 (new rule 336.1401)
unless an alternate date for compliance
with the levels is established by the
Commission.

B. Sulfur Dioxide Control Program
(1) f low sulfur coal is chosen as the

method of control, the Company shall
notify the Commission of the signing of
any contracts for such coal within thirly
[30) days of their signing.

(2) If the Company elects a control
strategy other than low sulfur coal
burning, a report on the method of
control (including increments of
progress) shall be provided to the
Commission by January 1, 1983. If a
control strategy other than low stlfur
coal burning is submitted, it is the Intent
of the Company and the Commission to
incorporate the elements of the control
strategy into either a new or amended
Order. -

(3) By January 1, 1983, and by January
1, 1984, the Company shall submit to the
Commission a report of the Company's
progress toward complying with the
Order. Any developments whlclh would
preclude compliance with any provision
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of this Order shall be immediately
reported in writing to the Commission.

C. Monitoring and Data Reporting
(1] The Company shall operate one (1)

ambient sulfur dioxide monitor around
the mill in such manner and at such
location as reasonably specified by the
Chief of the Air Quality Division of the
Department of Natural Resources
(hereinafter "Staff").

(2) The Company shall perform a daily
sulfur analysis of fuel burned in the mill
in accordance with the procedures
specified in Appendix A. Such daily
sulfur analysis of fuel burned in the mill
shall continue until such time as the
Company has received written approval
from Staff that an alternate sampling
frequency is acceptable. Such approval
shall be based on an acceptable
demonstration that the alternate
sampling frequency is sufficient to
assure that the daily sulfur dioxide
emission limitations are being met.

(3) The Company shall submit to the
Staff data from the aforementioned
ambient air quality monitors and fuel
sulfur analysis in such format and at
such intervals as reasonably specified.
(4) By January 1,1900, the Company

shall conduct a particulate emission test
on the boiler at the mill. The test shall
be conducted in acoordance with
Commission approved procedures.

USEPA has reviewed the Order and
concluded that extension of the
compliance date for the Union Camp
Corporation from January 1, 1980 until
January 1, 1986 will not threaten or
prevent the attainment and maintenance
of the SO NAAQS and PSD increments.
In addition, the State has indicated that
it is relying on fuel analysis to determine
the Company's compliance with the
Order. This is acceptable to USEPA.
Therefore, USEPA proposes appro% al of
the Order as a revision to the Michigan
SIP.

All interested persons are invited to
comment on this revision to the -
Michigan SIP and on USEPA's proposed
action. Comments should be submitted
to the address listed in the front of this
notice. Public comments received on or
before December 26.1980, will be
considered in USEPA's final rulemiking

Under Executive Order 12044 143 FR
12661). USEPA is required to judge
whether a regulation is "significant"
and, therefore, subject to certain
procedural requirements of the Order or
whether it may follow other specialized
development procedures.

USEPA labels proposed regulations as
"specialized." I have reviewed these
proposed regulations pursuant to the
guidance in USEPA's response to
Executive Order 12044, "Improving

Environmental Regulations," signed
March 29.1979 by the Administrator and
I have determined that they are
specialized regulations not subject to the
procedural requirements of Executive
Order 12044.

This proposed rulemaking is issued
under the authority of Section 110 of the
Clean Air Act (42 U.S.C. 7410)

Dated: October 31,19M0.
John McGuire,
RegionalAdmnisttrlor.
[FR Doe 89ll-MM Ft~iW 8l- -I@14.5 -"

NKJIMM oo 0040-86-M

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Centers for Disease Control

42 CFR Ch. I

Formula Grants to States for
Preventive Health Service Program
AGENCY: Center for Disease Control,
Public Health Service, HHS.
ACTION: Withdrawal of notice of
decision to develop regulations.

SUMMARY. The Public Health Serice
withdraws the Notice of Decision to
Develop Regulations, published in the
Federal Register on May 1,1979 (44 FR
25476. to cover formula grants for
preventive health service programs
authorized under Secttin 315 of the
Public Health Service Act. Since there
were no funds appropriated for these
programs, regulations will not be
developed at this time.
EFFECTIVE DATE. November 26, 1960.
FOR FURT1ER INFORMATION CONTACT:
Mr. Dennis D. Tolsma, Office of the
Dirertor. Center for Disease Control
PHS. HIS. Atlanta Georgia 30333,
telephone 14041329-3243 sr F-TS:
236-3243,
SUPPLEMENTARY INFORMATION: Section
203 of the I Iealth Sen ices and Centers
Amendments of 1'978 [Ii. L. 95-626)
establshed a new Section 315 under
'liti Ill of the Publit, lealth Ser% ire Act
The prvisons of tbl s I, itien
.i.u 0thrd gr ut- to Slhuks rgiinrng in
I., fis(.,,l ye.:r tlih end, September 30,
19wo, to assist thum in planning for,
developing, and providing pre entive
health service programs designed to
prex ent or reduce the five leading
causes of death,

On May 1, 1979, the Public Health
Service proposed to develop regulations
144 FR 25476) to cover grant applications
and awards for these grants. However,
no funds were appropriated in fiscal
Near 1980. In addition. the President's
fiscal % ear 1981 rev ised budget did not

include funding for this program.
Therefore, the Notice of Decision to
Develop Regulations published in the
Federal Register on May 1,1979 (44 FR
25476). is withdrawn.

Dated: October 6, 1980.
Julius B. Richmond,
Assistant Sec.a rfor Hea!Z.
jFR Fk.. &L 1 2r -Z5a' B3 am)J
fI NGco 4dil#-M

FEDERAL COMMUNICATIONS

COMMISSION

47 CFR Part 73
[BC Docket No. 80-725; RM-3648]

FM Broadcast Station In Los Lunas,
New Mexico;, Proposed Changes in
Table of Assignments
AGENCY: Federal Communications
Commission.
ACTION: Notice of proposed rule making.

SUMMARY: Action taken herein proposed
the assignment of a Class A FM channel
to Los Lunas, New Mexico, in response
to a petition filed by Frieda Brasher and
Michael, Paul and Perkins Brasher. The
proposed channel could provide a first
local aural broadcast service to LOs
Lunas.
DATES: Comments must be filed on or
before December 30,1980, and reply
comments on or before January 19.1981.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Broadcast Bureau,
(202) 632-9660.
SUPPLEMENTARY INFORMATION

In the matter of amendment of
§ 73.202(b) Tabe of Assignments FM
Broadcast Stations (Los Lunas. New
Mexico), BC Docket No. 80-725, RM-
3648.

Adopted: Nov-ember 10,1980.
Released November 24,1980.

1. Prtitiaer, Proposal Com.memts. (a]
A petition for rule making was filed by
F-reida Brasher, and Michael. Paul and
Perkins Brashcr ("petitioners").
proposing the assignment of FM
Channel 272A to Los Lunas, New
Mexico, as that community's first FM
assignment.

(b) The channel can be assigned to
Los Lunas in compliance with the
minimum dis!ance separation
requirements,

(c) Petitioners state they will apply for
the channel, if assigned.

'Plbhc Nkfice o the petiton was g.-en um 7.1I / RGjurt No. 122 ,
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2. Community Data-(a) Locatoin. Los
Lunas, seat of Valencia County is
located approximately 32 kilometers (20
miles) south of Albuquerque, New
Mexico.

(b) Population. Los Lunas-973,
2

Valencia County-40,539. *
(c) Local Aural Broadcast Service.

None.
3. Petitioners assert that Los Lunas

has shown a continued growth pattern
since 1970, and estimates its 1978
population at 3,000 persons (taken from
a local community profile). Sufficient
economic and demographic information
with respect to Los Lunas, has been
submitted to demonstrate the need for
an FM assignment.

4. In view of'the fact that the proposed
FM channel assignment could provide a
first full-time local aural broadcast
service, the Commission proposes to
amend the FM Table of Assignments,
Section 73.202(b) of the Rules, with
regard to Los Lunas, New Mexico, as -
follows:

Channel No.
Oty

Present Proposed

Los Lunas, N. MeL ........ 272A

5. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in,
the attached Appendix and are
incorporated by reference herein.

Note.-A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

6. Interested parties may file
comments on or before December 30,
1980, and reply comments on or before
January 19, 1981.

7. For further information concerning
this proceeding, contact Montrose H.
Tyree, Broadcast Bureau, (202) 632-9660.
However, members of the public should
note that from the time a Notice of

Proposed Rule Making is issued until the
matter is no.longer subject to
Commission consideration or court
review, all expate contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An exparte contact is a
message (spoken or written) concernirig
the merits of a pending rule making
other than comments officially filed at
the Commission or oral presentation
required by the Commission.

*Population figures are taken from the 1970 U.S.
Census.

Federal Communications Commission.
Henry L. Baumann,
Chief, Policy andRules Division, Broadcast
Bureau.

Appendix
[BC Docket No. 80-725 RM-36481
-1. Pursuant to authority found in Sections

4(i), 5(d)(1), 303 (g) and (r), and 307(b) of the
Communications Act of 1934, as amended,
and § 0.281(b)(6) of the Commission's rules, it
is proposed to amend the FM Table of
Assignments, § 73.202(b) of the Commission's
rules and regulations, as set forth in the
Notice of Proposed Rule Making to which
this Appendix is attached.

2. Showings required Comments are
invited on the proposal(s) discussed in the
Notice of Proposed Rule Making to which this
Appendix is attached. Proponent(s) will be
expected to answer whatever questions are
presented in initial comments. The proponent
of.a proposed assignment is also expected to
file comments even if it only resubmits or
incorporates by reference its former
pleadings. It should also restate its present
intention to apply for the channel if it is
assigned, and, if authorized, to build the
station promptly. Failure to file may lead to
denial of the request.

3. Cut-off procedures. The following
procedures will govern the consideration of
filings in, this proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that parties
may comment on them in reply comments.
They will riot be considered if advanced in
reply comments. (See § 1.420(d) of
Commission rules.]

(b] With respect to petitions for rule
making which conflict with the proposal(s) in
this Notice, they will be considered as
comments in the proceeding, and Public
Notice to this effect will be given as long as
they are filed before the date for filing initial
comments herein. If they are filed later than
that, they will not be considered in
connection with the-decision in this docket.

4. Comments and reply coiments; service.
Pursuant to applicable procedures set out in
§ 1.415 and 1.420 of the Commission's rules
and regulations, interested parties'may file
comments and reply comments on or before
the dates set forth in the Notice of Proposed
Rule Making to which this Appendix is
attached. All submissions by parties to this
proceeding or persons acting on behalf of
sfich parties must be made in written
comments, reply comments, or other
appropriate pleadings. Comments shall be
served on the petitioner by the person filing
the comments. Reply comments shall be
served on the person(s) who filed omments
to which the reply is directed. Such
comments and reply comments shall be
accompanied by a certificate of service. (See
§ 1.420 (a), (b) and (c) of the Commission
rules.)

5. Number of copies. In accordance with
the provisions of § 1.420 of the Commission's
rules and regulations, an original and four
copies of all comments, reply comments,
pleadings, briefs, or other documents shall be
furnished the Commission.

6. Public inspection of filings. All filings
made in this proceeding will be available for
examination by interested parties during
regular business hours In the Commission's
Public Reference Room at Its headquarters,
1919 M Street, NW., Washington, D.C.
[FR Doe. 80-36889 Filed 11-25-80 8:45 am]
BILLING CODE 6712-O1-M

47 CFR Parts 1, and 73

[BC Docket No. 80-499; FCC 80-5451

Table of Television Channel
Allotments; Correction

AGENCY: Federal Communications
Commission.
ACTION: Errata to BC Docket No. 80-499.

SUMMARY: On November 3,1980, a
Notice of Proposed Rulemaking in BC
Docket No. 80-499, re Table of
Television Channel Allotments, was
published in the Federal Register at 45
FR 72902. Inadvertently, a portion of
Commissioner Abbott Washburn's
dissenting statement was omitted. The
purpose of this errata is to n6w publish
that statement in its entirety.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Jim Warwick (202) 632-7116.
William.J. Tricarico,
Secretary.

Dissenting Stateiment of Commissioner
Abbott Washburn /

Notice of Proposed Rulemaking re:
Table of Television Channel Allotments

Adverse Impact on UHF

The executive Summary of the Report
of the Comparability Task Force
(approved by the Commission on
September 18, 1980) speaks of the goal
of "a fully competitive and prosperous
UHF service". Its closing sentence reads
"... this goal is now beginning to be
achieved...."

In direct contrast, this Notice on page
29 states ". . . UHF is now sufficiently
mature and viable to compete directly
against VHF .... "

The first statement is the correct one.
UHF has begun to turn the corner:It
should not now be subjected to
additional hazards. Many UHF stations
are still marginal. UHF channels remain
available to be applied for and to be
activated.

This rulemaking, in proposing to do
away with the minimum mileage
separations and substituting so-called
"equivalent protection", is an abrupt
reversal of the Commission's long-
standing policy of bending every effort
to assist the development of UHF. With
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the issuance of this proposed
rulemaking, the continued healthy
growth of UHF will be stifled.
Entrepreneurs will p o opt for the
short-spaced "V's". Is my juramet we
should not now propose such a drastic
change of direcion.

"'Equivalent Protection- Approach
Seriously Flawed

The Notice states that "the proposed
approach will eliminate much of the
uncertainty ... of the current
procedure." In point of fact the opposite
will be the case. In place of today's
clear-cut mileage separatimos, the
"flexible criteria" here proposed will
lead to greater uncertainty. There will
be costly arguments in television
markets throughout the country as to
whether or not specific applications for
short-spaced VHF stations will provide
the required "equivalent protection".
Engineers and lawyers will reap a
harvest contesting and defending these
applications. Rather than shortening the
process, the proceedings resulting from
this approach will be as long or longer
than those we now have.

Adding to the disruption and
uncertaintly is the definition of
"equivalent protection". The use of the
F(50, 50) and the F(5A, 10) curves to
define "equivalent protection" in
specific instances is a misapplicatio of
the engineering principle underlying the
derivation of these cwes. In paragraph
91, on page 43, the authors of the Notice
recognize this:

These curves were derived from many
measurements on different stations under
varying conditions and therefore represent
average values; they are intended for
allocation purposes and general studies and
will likely prove inaccurate in individual
cases that deviate significantly from the
norm. (Emphasis added.)

Statistically, 68 percent of the data
points will fall within plus or mirns 9 dB
of the interference cuve. 32% of them
will fall more than 9 dB outside of the
curve. Thus, in almost one third of the
cases the use of the curve to allot a
channel produces an unrealistic and
unfair result: either penalizing the drop-
in station by imposing a power limit that
is too low to enable it to serve its
market, or allowing too high a power
level causing seriou irkferenoe to the
existing station (In the latter case an
exceedingly heavy bu'den-of-proof rests
on the eidsting station.) The curves,
therefore, are neither a fair nor a
workable tool. To attempt to so use
them can only cause uncertainty and
contention.

It is like taking a mean January
temperature for 100 U.S. cities of 50' and
concluding from this that motorists in

Detroit. Duluth and Cheyenne won't
need snow tires and chains next winter.

In addition to the unsound use of the
curves to predict service or interference
in specific situations, the Notice
relegates several significant elements to
the status of mere "safety factors". For
example, in paragraph 104 on page 56
receiring antenna directiri4 is not
incorporated into the "equivalent
protectiow" criteria.' Likewise in
paragraph Ill, page 80, terrain shielding
is relegated to an additional "safety
factor" and does not enter into the
protection standard. These
considerations are of over-riding
importance in specific drop-in situations
and should be factored into the
allotment methodology as such.

A More Accurate Rcommended
Procedure

In any specific case there are three
possible t of propagation paths from
the interfering transmitter to the
protected receiver. Each of these three
paths has distinct characteristics.
However, in the derivation of the FCC
curves they have necessarily been
averaged, which explains the wide
variability associated with those curves.
The three categories of propagation
paths are:

1. Line of sight between the
transmitter and the receiver, normally
limited to relatively short paths (less
than 50-0 miles).

2. Paths with one obstacle where the
transmitter and receiver essentially
share the same horizon. These paths are
normally of an intermediate distance,
and in some of the short-spaced stations
envisioned here this type of path
applies. These one-obstacle paths can
either offer shielding or they can result
in significant gain over the average
values depicted in the FCC curves.
Where these paths exhibit gain thny are
known as knife-edge diffraction paths
and this phenomenon was originally
described by Bullington.! The situation
where the knife-edge diffraction results
in significant gain can occur in as may
as three quarters of a random sample of
one-obstacle paths. Furthermore, these
knife-edge diffraction paths exhibit a
greater stability over time than do other
propagation paths. Where ths type of
transmission is present it would seem
risky to rely on the FCC cures alone.

p ea !aph 105 P+igv (6,Jrv, + Ii r .+ .

c--.,'d,xtrine lr.e 1,incf- .Z agge 1. 11, 1i' c ,w
i, ho file in oppu'slut to the drop q-

*K Bullwgton, 'R.dw PrvpsgaTi,,
FUnddMenWC'Bt'U S A I, Tfthn'al lri.d i A
M, no 3 Fig 7?.A riI

3. Two-obstacle paths exhibit no such
gain but only shielding effects. These
paths generally occur at greater
distances and usually obtain under the
present rules where minimum distance
separations of 170 miles or more are
required.

Additionalb, there are certain cases
where there is very flat terrain between
the interfering transmitter and the
protected receiver where the terrain
roughness factor described in the FCC
rules is slightly positive. Today's Notice
of Proposed Rulemaking attempts to
treat terrain solely as a "safety factor".
this is appropriate only insofar as
terrain provides attenuation or
shielding. It is not appropriate to
consider it solely as a "safety factor" if
the terrain shielding factor is positive
nor is it appropriate to disregard knife-
edge diffraction gain in those single-
obstacle paths where it applies.

While I would prefer that each drop-in
proposal be supported by its own unique
measured data and calcuations, I
recognize that such a policy might be
unduly cumbersome and expensive for
the applicant and the Commission.
However, I find that the variability in
the simplistic use of the average FCC
curves, as proposed, entails too much
risk of significant interference.
Accordingly I would suggest that, as a
minimum, consideration be given to
augmenting the use of the curves by
having the drop.in applicant furnish
appropriate path profiles and some
minimum amount of measured data. It
has been estimated that very minimal
supplementary measurementsswould
reduce the variability in the FCC curves
from 9 or 10 dB without measurements
to around 4 to 6 dB.

For a nominal cost we could thereby
obtain significant assurance that the
drop-in would not cause widespread
interference, I solicit comments on this
alternative procedure and would be
particularly interested in a precise
description of the path-loss
measurements that would be required
and the benefits to be gained.

Demand For More I's Not Demans-ated

The Notice perceives an inexorable
demand by the public fr msre TV
senrie facilities, Yet the studies it cites
as evidence arc flimsy and not on poir:.
The econometric studies, for example,
done in 1971, '72, "73, '74, and'76 rely
largely on data collec!ed in the'60s. This
research utilized mostiy cable-TV data,

irpro- edprtlctori by m:ai-u=m;nf3. see Nacntal
Dwre-t-. of S!'iJ-d, TecrnICA N': N o 152, August
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and the cable systems were almost all in
rural areas.

Comsat's 1979 press release
announcing its intent to file an
application for a direct-to-the-home-
broadcast-satellite service is cited in the
Notice as evidence of consumer
demand. There is, as of now, no
evidence whatsoever of public demand
for DBS.
I There is, of course, consumer demand
for programming-e.g. commercial-free
movies and sports on MDS-but this is
quite different from demand for
facilities. Unused UBF channels remain
available at the Commission. This
would not be the caseif a shortage of
facilities existed. We should wait-until
existing UHF ayailabilities have been
applied for before short-spacing more
VHFs.
[FR Doec. 80-3888 Filed 11-25-80. &45 aml
BILUNG CODE 6712-01-M

47 CFR Part 73

[Docket No. 21474; RM-1968; RM-2810; RM-
2978]

Amendment of Broadcast Equal
Opportunity Rules and FCC Form 395;
Order Extending Time To File
Comments and Reply Comments
AGENCY: Federal Communications /
Commission.
ACTION: Proposed rule; extension of
comment and reply comment period.

SUMMARY: Action taken herein extends
time for filing comments and reply
comments in response to a Notice of
Proposed Rule Making concerning
modifications to the FCC's model equal
employment opportunity ("EEO")
program for broadcast applicants and
licensees. -
DATE: Comments must be filed oh or
before October 30, 1980, and reply
comments must be filed on or before
December 1, 1980.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:.
Steven A. Bookshester, Broadcast
Bureau (202) 653-7586.
SUPPLEMENTARY INFORMATION:

•Adopted: October 22,1980.
Released: October 23,1980.
By the Chief, Policy and Rules

Division:
1. On June 4, 1980, the Commission

adoped a Second Further Notice of
Proposed Rule Making concerning the
above-captioned proceeding, FCC 80-
328, 45 Fed. Reg. 42729, published June
25, 1980. The dates initially established
for filing comments and reply comments

were August 25, 1980, and September 25,
1980, respectively.

2. By Order released August 15, 1980,
45 Fed. Reg. 56116, published August 22,
1980, the Commission granted the '
request of the National Association of
Broadcasters ("NAB") and extended the
filing dates for comments and reply
comments to October 24,1980, and
November 24,1980, respectively. NAB
had stated that it intended to conduct a
study of the costs of compliance with
the Commission's present and proposed
EEO requirements, and would also
solicit licensees' suggestions as to
various EEO alternatives, including
those proposed in the FurtherNotice.

3. Presently before the Commission is
a motion filed on October 17, 1980, by
the Broadcast Financial Management
Association ("BFM'), seeking a further
extension of time for the filing of
.comments and reply comments to
January 10, 1981, and February 10, 1981,
respectively. BFM states that it has
authorized an outside consultant to
conduct a study to determine specific
problem areas which station personnel
will encounter with the proposed
revisions to the model EEO program and
instructions, and additional time is
necessary to collect and analyze data
for this study.

4. Also before the Commission is a
motion filed by NAB on October 21,
1980, requesting an extension for the
filing of cbmments until November 3,
1980, or, in the alternative, October 30,
1980. In support of its motion, NAB
states that the raw date from its survey
of 300 stations, which was conducted by
an outside firm, was not received until
the weekend of October 18-19, 1980, and
analysis cannot be Completed by the
present October 24, 1980, deadline.'

5. The Commission is of the view that
the grant of an extension to October 30,
1980, so that NAB may coinplete its data
analysis, would not unduly delay this
proceeding, and would serve the public
interest through its possible contribution
to the development of a more complete
record. On its own motion, the
Commission will, concurrently, extend
the date for filing reply comments to
December 1, 1980, so that all parties may
fully respond to the intitial pleadings.
Further extensions of time are not
contemplated:

6. Additionally, the Commission is not
persuaded'that the extension of time
requested by BFM is warranted. Four
-months has already been provided for
the filing of comments in this

ISection 1.46(b) of the Commission's Rules
requires that such motions be filed at least seven
days prior to the filing date, but permits us to
consider late-filed motions such as NAB's when
there are extenuating circumstances.

proceeding. An additional month
remains for the filing of reply comments,
We are of the view that the comment
period provided, extended as discussed
in paragraph 5 above, has been more
than adequate, and the public interest
would not be served by the further delay
of more than two additional months
requested by BFM. 2

7. Accordingly, it is ordered, That the
Motion for Extension of Time for filing
comments in this proceeding filed by the
National Association of Broadcasters Is
granted in part, to and Including
October 30, 1980, and Is in all other
respects denied.

8. It is further ordered, That the date
for filing reply comments is hereeby

'extended to and including December 1,
1980.

9. It is further ordered, That the
motion for extension of time filed by tle
Broadcast Financial Management
Association is granted to the extent
stated herein and is in all other respects
denied.

10. This action Is taken pursuant to
authority found in Sections 4(i), and
5(d)(1) and 303(r) of the Communications
Act of 1934, as amended and Section
0.281 of the Commission's Rules,
Federal Communications Commission.
Henry L. Baumann,
Chief, Policy andRules Division Broadcast
Bureau
[FR Dec. 80-36778 Fled 11-2-8:0; 845 am)

BILUNG CODE 6712-01

DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration

50 CFR Part 285

Atlantic Bluefin Tuna; Public Hearings
AGENCY: National Oceanic and
Atmospheric Administration/
Commerce.
ACTION: Notice of public hearings.

SUMMARY: The National Marine
Fisheries Service (NMFS) will hold
public hearings for the purpose of public
input on amendments to-the regulations
for the Atlantic bluefin tuna fishery.
NMFS is concerned that future longlino
activities in the Atlantic bluefin tuna
fishery may pose a threat to the health
of the resource, and compromise the
United States' commitments developed
within the International Commission for

2BFM may still avail Itself of the December 1,
1980. date for the filing of reply comments,
Additionally, should BFM believe this matter of
sufficient Importance, It may wish to submit late-
filed comments with a request for acceptance.
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the Conservation of Atlantic Tunas.
Proposed regulations are being
developed which will address the
problem. These will be published in the
Federal Register prior to the hearing
dates. Copies of the proposed
regulations will be available by
contacting the Regional Director at the
following address: Mr. Allen E. Peterson,
Regional Director, National Marine
Fisheries Service, 14 Elm Street,
Gloucester. Massachusetts 01930:
telephone: (617] 281-3600.
DATES: Written comments on the
amendments to the regulations for
Atlantic bluefin tuna from members of
the public may be submitted no later
than December 29,1980. Individuals or
organizations wishing to comment on
the amendments also may do so at
public hearings to be held as follows:
December 8, 1980-Madiera Beach,

Florida;
December 9,1980-Ft. Pierce. Florida:
December 10, 1980-Corpus Christie,

Texas;
December 11, 1980-Kenner, Louisiana;
December 16,1980-Peabody,

Massachusetts; and
December 18,1980-Newark, New

Jersey.
All of the above hearings will start at

7:00 p.m. and end at 9:30 p.m.

ADDRESS: Send comments to: Mr. Allen
E. Peterson at the above address.
Public Hearing Locations:

Date and Location

December 8,1980:. City Hall, City of
Madiera Beach, Madiera Beach,
Florida 33738; Tel: (813) 391-9951.

December 9.1980: Best Western
Executive Inn, 3224 South U.S. 1. Ft.
Pierce, Florida 33450; Tel: (305) 465-
7000.

December 10, 1980: Texas A&M
Research Center, Highway 44,
Corpus Christie, Texas 78408: Tel:
(512) 265-9201.

December 11, 1980:. Best Western Int'l
Hotel, ?610 Williams Blvd., Kenner,
Louisiana 70062; Tel: (504] 466-1401.

December 16, 190: Holiday Inn, Route 1,
I Newbury Street, Peabody,
Massachusetts 01960; Tel: (617) 535-
4600.

December 18, 1980: Holiday Inn, 160
Holiday Plaza, Newark, New Jersey
07114; Tel: (201) 589-1000.

FOR FURTHER INFORMATION CONTACT.
Mr. William Jerome or Mr. Arnet R.
Taylor, National Marine Fisheries
Service. State Fish Pier, 14 Elm Street,
Gloucester, Massachusetts 01930:
Telephone: (617) 281-3600.

Dated: November ., 1980.
Robert K. Crowell,
Depuk;-Exeututire,Dwtdr !71L24*
Fisheries Serice.
WIRDQN OD 610 -22M
BILI.NG COO[ 3 G1,-42-M
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DEPARTMENT OF AGRICULTURE

Forest Service

Northern California Subcommittee of
the Pacific Crest National Scenic Trail
Advisory Council; Meeting

The Northern California
subcommittee of the Pacific Crest
National Scenic Trail Advisory Council
Will Meet at 10:00 a.m. on Friday,
January 23, 1981. The Meeting location
Will Be Room 539, Appraiser's Building,
630 Sansome Street, San Francisco,
California.
' The purpose of the'meeting is to

review the alternatives for the pending
Pacific Crest National Scenic Trail
Comprehensive Plan for acquisition,
management, development, and use of
the trail. Other policy matters
concerning the trail may also be
considered.

The meeting will be open to the
public. Persons who wish additional
information should contact Alan Lamb,
Recreation Staff, Pacific Southwest
Region, Forest Service, 630 Sansome
Street, San Francisco, California 94111.
Phone (415) 556-6983.

Dated: November 18, 1980.
Zane G. Smith, Jr.,
Regional Forester, Pacific Southwest Region.
[Ft Dec. 00-36870 Filed 11-25-80; 8:45 am)

BILLING CODE 3410-11-M

Office of the Secretary'

Meat Import Limitations, First
Quarterly Estimate

Pub. L. 88-482, approved August 22,
1954, as amended by the Meat-Import
Act of 1979, (hereinafter referred to as
the "Act"), provides for limiting the
quantity of fresh, chilled, or frozen meat
of cattle, sheep except lamb, and goats
(TSUS 106.10, 106.22, and 106.25), and
certain prepared or preserved beef and

veal products (TSUS 107.55,107.61, and
107.62), which may be imported into the
United States in any-calendaryear. Such
limitations are to be imposed when it is
estimated by the Secretary of
Agriculture that imports of articles
provided for in TSUS 106.10, 106.22,
106.25, 107.55 and 107.62 (hereinafter
referred to as "meat articles"), in the
absence of limitations under the Act
during such calendar year, would equal
or exceed 110 percent of the estimated
quantity of meat articles prescribed by
Section 2(c) of the Act.

In accordance with the requirements
of the Act, the following first quarterly
estimates for 1981 are published.

1. The estimated aggregate quantity of
meat articles prescribed by Section 2(c)
of the Act during the calendar year 1981
is 1,315 million pounds.

2. The estimated aggregate quantity of
meat articles which would, in the
absence of limitations under the Act, be
imported during calendar year 1981 is
1,458 million pounds.

Done at Washington, D.C. this 24th day of
November 1980.
Bob Bergland,
Secretary.
[FR Doe. 80-37058 Filed 11-24-kJ; 3:13 am]
BILLING CODE 3410-10-M

Soil Conservation Service

Great Plains Conservation Program

AGENCY: Soil Conservation Service
[SCS), USDA.
ACTION: Notice of decision to designate
additional counties for participation in
the GreatPlains Conservation Program
(GPCP).

SUMMARY: The Chief of the Soil
Conservation Service designates 49
counties for participation in the Great
Plains Conservation Program (GPCP).
The counties are listed in
Supplementary Information.
EFFECTIVE DATE: October 1, 1980.
FOR FURTHER INFORMATION CONTACT:
Guy D. McClaskey, SCS, P.O. Box 2890,
Washington, D.C. 20013, telephone 202-
447-2324.1
SUPPLEMENTARY INFORMATION: Under
section 16(b)(1) of the Soil Conservation
and Domestic Allotment Act, as
amended 16 U.S.C. 590p(b)(1), and SCS
regulations, 7 CFR Part 631.2, the Chief
of SCS, USDA, gives notice that he has

designated the following 49 counties for
participation in the GPCP effective
October 1, 1980:

Montana
Lewis and Clark

Kay
Noble
Logan
Payne
Lincoln
Oklahoma
McClain

Marshall
Day
Clark

Vat Verde
Edwards
Real
Kerr
Bandera
Kendall
Kinney
Uvalde
Medina
Bexar
Maverick
Zavala

Park
Big Horn
Hot Springs

Oklahoma
Cleveland
Pottawatomie
Garvln
Murray
Carter
Love

South Dakota
Klngsbury
Miner

Texas
Frio
Alascosa
Dimmit
La Salle
McMullen
Live Oak
Webb
Duval
Zapata
Jim Hog8
Starr
Hidalgo

Wyoming
Washakle
Fremont
Sweetwaler

The reviewprocess established by the
Office of Management and Budget in
Circular A-95 is not applicable since
this action will not have a significant
impact on area or community
development.
(Catalog of Federal Domestic Assistance
Program No. 10.900, Great Plains
Conservation Program. Office of Management
and Budget Circular A-95sregarding Slate and
local clearinghouse review of Federal and
federally assisted programs and projects Is
not applicable.)
Norman A. Berg,
Chief.
IFR Doe. 80-36=9 Filed 11-25-00 8:45 anl

BIWING CODE 3410-16-M

CIVIL AERONAUTICS BOARD
[Docket 38019 and 38961]

Wien Air Alaska, Mainline and Bush
Mail Rates Investigation; Intra-Alaska
Class Service Mail Rates; Conference

By Orders 80-11-81 and 80-11-82, the
Board provided for a preliminary
conference of the parties to these
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proceedings, as well as other carriers
holding certificates to provide intra-
Alaska mail service, to be held on
December 2,1980. The Board directed
that statements of position and issues be
filed on or before November 21.

By letter dated November 14, 1980,
counsel for Alaska International Air
confirmed a duly authorized extension
of the deadline for the referenced
statements until November 24, 1980. In
the same letter, counsel requested
postponement of the conference until
December 3,1980 to accommodate
parties travelling from Alaska.

Given the absence of objections, this
request is granted. Accordingly, the
Bureau of Domestic Aviation will hold a
conference in the above referenced
matters on December 3, 1980 at 10 a.m.
in Room 910, Universal Building, 1825
Connecticut Ave. N.W., Washington,
D.C.

Parties should be prepared to discuss
revised procedural dates for the
submission of data and arguments.
Revised dates will be set at the
conference.

Parties who have not already served
the persons on the attached service list
with copies of statements of positions
and issues are requested to do so.

The conference will be open to the
public, but only parties or Board staff
will be permitted to participate. Persons
not on the service list who wish to
assume party status should contact Mr.
Barry Molar (202) 673--5371. The
provisions contained In 14 C.F.R. 302.313
and 14 C.F.R 302.314 will not apply to.
the conference.

This notice will be published in the
Federal Register.
Mark S. Kahan,
Assistant Director, Fares. Rates and Tariffs.

Service List for Administrative Conference
Alaska International Air, Inc., Box 60029.

Airport Annex, Fairbanks, AK 99706.
Leonard N. Bebchick, Martin. Whitfield.

Smith & Bebchick. 1701 Pennsylvania Ave.,
N.W.. Suite 1102, Washington, D.C. 20006

Raymond J. Vecci. Vice President. PLanning &
Assistant to the President, Alaska Airlines,
Inc, Seattle-Tacoma International Airport,
Seattle, Washington 98188.

Marshall S. Sinick, Fisher. Gelband and
Sinick, Suite 440.2020 K Street. N.W.,
Washington. D.C. 20006.

Air North d.b.a. Yukon Air Service, Box
60054, Fairbanks. AK 99701.

Michael J. Roberts, Verner. Liipfert. Bernhard
& McPherson. Suite 1100 1660 L Street,
N.W., Washington, D.C. 20036.

Kodiak-Western Alaska Airlines, Inc., Mr.
Robert L Hall. P.O. Box 2457. Kodiak.
Alaska 99615.

Kodiak-Western Alaska Airlines, Inc., Mr.
Jerrold Scoutt. Zuckert. Scoutt &
Rasenberger, 888 17th Street, N.W.,
Washington. D.C. 20006.

Reeve Aleutian Airways, Inc., Mr. R. D.
Reeve. 4700 W.International Airport Road.
Anchorage. Alaska 99502.

Reeve Aleutian Airways, Inc., Mr. Lee
Hydeman. Hy.deman, Mason & Coodell.
1220 19th Street, N.W., Washinglon. D C.
20036.

Munz Northern Airlines. Inc. P.O, Bux 700,
Nome. AK 99763.

James 1. Flood. President. Wien Air Alaska,
Inc., 4100 W. International Airport Road.
Anchorage. Alaska 9920.

Theodore I. Seamon. Seamon, Wasko &
Ozment. 1211 Connecticut A% enue, N W,
Suite 300, Washington. D.C. 20030.

Larry Ledlow. President, Western Yukon Air.
P.O. Box 131. St. Marys, Alaska 99558

Edwin 0. Bailey, Kirkland and Ellis, 1776 K
Street, NW., Washington, D C. 2W306.

Robert A. Sherr, Room 9417. US, Post.i
Service. Washington, D C. 20200.

IFR DXo.-i F 11, 1l-25-11 0 4S .,]

DMILLING 0001 6320-01-M

[Docket 38803]

Application of Sun Pacific Airlines for
Certificate Authority Under Subpart 0
AGENCY: Civil Aeronautics Board.
ACTION: Notice of Order 80-11-107,
application of Sun Pacific Airlines under
Subpart Q for a Certificate of Public
Convenience and Necessity for
authority between and among San
Francisco, Fresno, Bakersfield, Las
Vegas, Los Angeles and Ontario (Docket
38003).

SUMMARY. The Board is proposing to
grant a certificate of public convenience
and necessity to Sun Pacific Airlines to
autlrorize it to provide service in the
markets listed in its application, subject
to a favorable determination of its
fitness (Docket 38865). The complete
text of this order is available as noted
below.
DATES: Objections: All interested
persons having objections to the Board
issuing the proposed authority shall file,
and serve upon all persons listed below
no later than December 22,1980. a
statement of objections together with a
summary of testimony, statistical data,
and other material expected to be relied
upon to support the stated objections.
ADDRESSESM Objections should be filed
in Docket 38803, Docket Section, Civil
Aeronautics Board, Washington, D.C.
20428.
FOR FURTHER INFORMATION CONTACT.
Steven B. Farbman, Bureau of Domestic
Aviation, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428, (202) 673-5340,
SUPPLEMENTARY INFORMATION:
Objections should be served upon the
civic officials and airport managers at
San Francisco, Bakersfield, Fresno, Los

Angeles, Las Vegas and Ontario; the
Governors of California and Nevada; the
California Department of
Transportation; the California Public
Utilities Commission; the Nevada
Department of Transportation; Sun
Pacific Airlines; Swift Aire Lines; Irland
Empire Airlines; Air California; and
Gem Investors, d/b/a Golden Gate
Airlines.

The complete text of Order 60-11-107
is available from ourpistribution
Section, Room 516,1823 Connecticut
Avenue, N.W. Washington, D.C.
Persons outside the metropolitan area
may send a postcard request for Ordar
80-11-107 to the Distribution Section,
Civil Aeronautics Board, Washington.
D.C. 20428.

By the CMil Aeronautics Board: N3vem.br
l, 1480.
Phillis T. Ka3 lor,

BILING COOE 632(.-O-M

CIVIL RIGHTS COMMISSION

Colorado Advisory Committee;
Amendment of Meeting Notice

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights
that a meeting of the Colorado Advisory
Committee to the Commission originally
st:heduled for December 2,1980, at the
St. John's Baptist Rectory, 315 4th
Avenue, Longmont, Colorado 800 (FR
Doc. 80-35294) has been changed.

'The meeting now will be held on
December 2,1980, beginning at 7:00 p.m.,
and will end at 10:00 p.m., at 1020
Fifteenth Street, Brooks Towers, Suite
2235, Denver, Colorado 80202. The
parpose of the meeting is to listen to
concerns about excessive police force,
community relations in smaller Northern
Colorado towns.

Persons desiring additional
information or planning a presentation
to the Committee, should contact the
Chairperson, Mr. Minoru Yasui, 1150
South Williams, Denver. Colorado 80210,
(303) 575-2621 or the Rocky Mountain
Regional Office, 1020 Fifteenth Street,
Suite 2235, Denver, Colorado, (303) 837-
22111.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington. D.C., November 19,
1980.

Thomas L Neumann,
AMd&i 1 T , ' t. ,pama1nt OffCODE -

etLUNo COOt £,3.5-aI,-,

-- r
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District of Columbia Advisory
Committee; Meeting

Notice is hereby given, pursuant to the
provisions of hejulesand Regulations
of the U.S. Co mmissionon Civil Rights,
that a meeting ofthe District of
Columbia Advisory.Committee will
convene at 2 pam., andwill'endat 4 p.m.,
on December 11, 1980, at 2120 L Street
NW., Lower Level Conference Room,
Washington, D.C. 20037.The purpose of
the meetingis to discuss concept papers
on project ideas in the areas of equal
employment opportunity and equal
protection of the laws for Handicapped
Americans.

Persons desiring additional
information or planning a presentation
to the Committee, should contact the
Chairperson, Rev. Ernest Gibson, 1239
Vermont Avenue NW., Washington,
D.C. 20005, (202) 638-1077 or the Mid-
Atlantic Regional Office, 2120 L Street
NW., Suite 510, Washington, D.C., 20037,
(202) 254-6717.

The meeting will.be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., November 19,
1980.
Thomas L Neumann,
Advisory CommitteeManagement Officer.
[Fit Doc. 80-36903Filed 11-25-8& 8:45 am]

BILLING CODE 6335-01-41

Florida Advisory Committee; Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Florida Advisory
Committee to the-Comnmission will
convene at 4 p.m., and will end at 6p.m.,
on December 7, 1980, at the Hotel
Everglades (Suite to be designated
later), 3rd and Biscayne, Miami, Florida
33132. The purpose of the meeting is a
briefing by the Office of General
Counsel Staff on the Commission
Hearing.

Persons desiring additional
information or planning a presentation
to the Committee, should contact the
Chairperson, Mr. Ted Nichols,
University of Miami, Coral Gables,
Florida 33124, (305) 284-3064 or-the
Southern Regional Office, Citizens Trust
Bank Building, Room 362, 75 Piedmont
Ave. NE., Atlanta, Georgia 30303, (404)
242-4391.

The meeting will be bonducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington. D.C.. November 19,
1980.
Thomas L. Neumann,
Advisory CommitteeManagement Officer.
[FR Do.50-36905Filedll-25-8; 845 am]

BILLING CODE 6335-01-M

Maine Advisory Committee; Meeting
Notice is hereby given, pursuant to the

provisions of the RulesandRegulations
of the U.S. Commnission on Civil Rights,
that a meeting of the Maine Advisory
Committee to the Commission will
convene at 6 pm., and will end at S p.m.,
on December17,1980, at the Maine
Teachers Association, 35 Community
Drive, Augusta, Maine. The purpose of
the meetingis to review the final-draft of
the annual report on civil rights in
Maine; report on the progress of-sexual
harassment projects and review
proposals for new projects on women in
nontraditional jobs, rights of the
handicapped, domestic violence, and
use of Medicaid funds.

Persons desiring additional
informationorplanning a presefttation
to the Committee, should contact the
Chairperson, Ms. Madeleine D. Giguere,
35 OrangeExtension, Lewiston, Maine
34240 (207) 780-4100 or the New England
Regional Office, 55 Summer Street, 8th
Floor, Boston. Massachusetts 02110,
(617) 223-4671.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commision.

Dated at Washington, D.C., November21,
1980. _-

Thomas L.Neumann,
Advisory.CommitteeManogementOfficer.
[FR Doc. 80-3690F1Ieda-25-80 &45-am]

BILLING CODE 6335-01-M

Wyoming Advisory Committee;
Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on-Civil Rights,'
that a meeting of the Wyoming Advisory
Committee to the Commission will-
convene at 10 a.m., and will end at 12
p.m.,.on-December 6,1980, at the Federal
Building,100East'B. Street, Room 3116,
Casper, Wyoming 82601. The purpose of
the meeting is to report on SAC chairs
conference in Washington, D.C., and an
update on the progress of rsearch into
worldng conditions forwomen and
minorities in mineral extraction
industries.Persons desiring additional
information or-planning a presentation
to the'Committee, should contactthe
Chairperson. Mrs. Jamie C. Ring, 520
Parkview Drive, Casper, Wyoming

82601, (307) 237-9504 or the Rocky
Mountain Regional Office, 1020 Fifteenth
Street, Suite 2235, Denver, Colorado
80202, (303) 837-2211.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission,

Dated at Washington, D.C.. November 19,
1980.
Thomas L Neumann,
Advisoly Committee Management Officer.
[FR Doec. 80-36904 Filed 21-Z5-f0. &45 am]

BILUNG CODE 6335-01-M

DEPARTMENT OFCOMMERCE

International Trade Administration

Exemption of Foreign Air Carriers
From Customs Duties and Taxes;
Request for Finding of Reciprocity
(Cuba)

Notice is hereby given that the
Department of Commerce is undertaking
to determine whether, pursuant to
sections 309 and 317 of the Tariff Act of
1930, as amended (19 U.S.C, 1309 and
13173, and section 4221 of.the Internal
Revenue Code of 1954, as amended (20

* U.S.C. 4221), the Government of Cuba
allows substantiaUyreciprocal customs
and tax exemptions to aircraft of U.S.
registryin connection-with international
commercial operations to those
exemptions granted to aircraft of foreign
registry under the aforementioned
statutes. The basis of this undertaking is
a request on behalf of Empresa-
Cofisolidada Cubana de Aviacion
(Cubana) for a finding of such
reciprocity.

The above-cited statutes provide
exemptions for aircraft of foreign
registry from payment of import duties
and certain internal revenue taxes on
the jmport or purchase of supplies in the
United States for such 'aircraft In
connection with their international
commercial'operations. "Supplies" as
used in this context indicates a wide
range of articles used by aircraft in
international operations, including fuel
and lubricants, spare parts, consumable
supplies, and ground handling and
support equipment. These exemptions
apply upon a finding by the Secretary of
Commerce. or his designee, and
communicated to the Department of the
Treasury, that such country allows, or
will allow, "substantially reciprocal
priviledges" to aircraft of U.S. registry
with respect to imports or purchases of
such supplies in that country.

Interested parties are invited to
submit their views and comments in
writing concerning this matter to Mr.
Abraham Katz, Assistant Secretary for

I
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International Economic Policy, Room
3830 B, U.S. Department of Commerce,
Washington, D.C. 20230. All submissions
should be made in five copies and
should be received no later than
December 23, 1980.

Copies of all written comments
received will be available for public
inspection between the hours of 8:30
a.m. and 5 p., Monday through Friday,
in the Freedom of Information Records
Inspection Facility, International Trade
Administration, Room 3102, Department
of Commerce, Washington, D.C.

It is suggested that those desiring
additional information contact Mr. C.
William Johnson, International Services
Division, Office of International
Finance, Investment and Services, Room
2204, Washington, D.C. 20230, or call
area code 202/377-50M2
Abraham Katz,
Assistant Secretaryfor International
Economic P lic"y.
[r Dor. 81-16 FlIed 11-256-t 845. -m
BILLING CODE 3510-25-N

Massachusetts Institute of
Technology; Decision on Application
for Duty-Free Entry of Scientific
Article

The following is a decision on an
application for duty-free entry of a
scientifi article pursuant to Section 6(c)
of the Educational, Scientific, and
Cultural Materials Importation Act of
1966 (Pub. L 8-851, 80 Stat. 897) and the
regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to this
decision is available for public review
between &30 LM. and 5:00 P.M. in
Room 3109 of the Department of
Commerce Building, 14th and
Constitution Avenue. N.W., Washington,
D.C. 20230.

Docket No.- 80-00240. Applicant-
Massachusetts Institute of Technology,
77 Massachusetts Avenue, Cambridge,
MA 02139. Article: Klystron Oscillator,
Type VRB-2113B. Manufacturer. Varian
of Canada, Canada. Intended use of
article: The article is intended to be
used in radioastronomy investigations
which will involve observing the
emission of various rotational-state
spectral line emissions, including the
silicon monoxide line at 43.0 GHz as
well as a variety of other known and
hypothesized lines in the region between
38.0 and 44.0 GHz. The phenomena to be
investigated will include: (a) the
distribution of such emission in the sky
to determine its association with
celestial objects; and (b) its variation
with frequency and time to improve the
understanding of the physics of the

objects and in some cases the
mechanism of emission, where such
mechanism is not obviously the usual
thermal-equilibrium excited-line
radiation. Application received by
Commissioner of Customs: March 17,
1980.

Comments: No comments have been
received with respect to this application.

Declsion Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article, for
such purposes as this article is intended
to be used, is being manufactured in the
United States.

Reasons: The foreign article provides
a center frequency of 87.0 gigahertz. The
National Bureau of Standards advises in
its memorandum dated September 15,
1980 that (1) the capability of the foreign
article described above is pertinent to
the applicant's intended purpose and (2)
it knows of no domestic instrument or
apparatus of equivalent scientific value
to the foreign article for the applicant's
intended use.

The Department of Commerce knows
of no other instrument or apparatus of
equivalent scientific value to the foreign
article, for such purposes as this article
is intended to be used, which is being
manufactured in the United States.
(Catalog of Federal Domestic Assistanie
Program No. 11.105. Importation of Duty.Fee
Educational and Scientific Materials)
Frank Creel,
A cting DTrector, Stctutory mrPAt P 1.ouri
Staff

I&IJNG CODE 3510-25-M

Sandia National Laboratoies Decision
on Application for Duty-Free Entry of
Scientific Article

The following is a decision on an
application for duty-free entry of a
scientific article pursuant to Section 6(c)
of the Educational, Scientific, and
Cultural Materials Importation Act of
1966 (Pub. L 89-651, 80 Slat. 897) and the
regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to this
decision is available for public rev iew
between 8:30 a.m. and 5:00 p.m. in Room
3109 of the Department of Commerce
Building, 14th and Constitution Avenue,
N.W., Washington, D.C. 20230.

Docket No. 80-00200. Applicant.
Sandia National Laboratories, Kirtland
Air Force Base East, P.O. Box 5800,
Albuquerque, NM 87185. Article: Image
Converter Camera, 790, Manufacturer
John Hadland Photonics Ltd., United
Kingdom. Intended use of article: The
article is intended to be used for photo-
optical measurements necessary for the

study of generation of electrical
discharges at threshold voltages and
threshold ignition of explosive
components. Application received by
Commissioner of Customs: February 20,
1980.

Comments: No comments have been
received with respect to this application.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article, for
such purposes as this article is intended
to be used, is being manufactured in the
United States.

Reasons: This application is a
resubmission of Docket Number 79-
00317 which was denied without
prejudice to resubmission on December
17,1979 for informational deficiencies.
The foreign article provides up to 50
frames per event. The National Bureau
of Standards advises in its
memorandum dated June 5,1980 that (1)
the capability of the foreign article
described above is pertinent to the
applicant's intended purpose and (2) it
knows of no domestic instrument or
apparatus of equivalent scientific value
to the foreign article for the applicant's
intended use.

The Depariment of Commerce knows
of no other instrument or appara!tus of
equivalent scientific value to the foreign
article, for such purposes as this article
is intended to be used, which is being
manufactured in the United States.
(Catalog of Federal Domestic Assistance
Progrin No. 11.105, Importation of Dut5-Fzee
Educitional and S:ientific Materials)
Frank Creel,
,Arlzg DThrct Lz St!!orn7partPFv-c-:r~z

ILLING COOE 551-2S-U

San Diego State University; Decision
on Application for Duty-Free Entry of
Scientific Article

The following is a decision on an
application for duty-free entry of a
scientific article pursuant to Secti ::. r
of the Educational, Scientific, and
Cultural Materials Importation Act of
1966 tPub. L 89-651, 80 Stat. 897) and the
regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to this
decision is available for public review
between 8,30 am. and 5:00 p.m. in Room
3109 of the Department of Commerze
Building, 14th and Constitution Avenue.
N.W., Washington, D.C. 20230.

Docket No. 80-00250. Applicant- San
Diego State University, Dept. of Civil
Engineering, San Diego, CA 92182.
Article: Geonor Consoidometer.
Manufacturer: Geornor, Norway.

78743
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Intended use of article: The article is
intended to be used in accomplishing
required laboratory experiments in the
courses: CE-462 (Soil Mechanics), CE-
463 (Soil Mechanics Laboratory), CE-562
(Applied Soil Mechanics and
Foundatipn Engineering), CE-579
(Highway Materials), CE-797
(Research). Application received by
Commissioner of Customs: March 26,
1980.

Comments: No comments have been
received with respect to this application.

Decision: Application approved: No
instrument or apparatus of equivalent
scientific value to the foreign article, for
such purposes as this article is intended
to be used, is being manufactured in' the
United States.

Reasons: The foreign article provides
a combination wide range (up to 1000
kilograms) loading frame and
consolidometer. The National Bureau of
Standards advises in its memorandum
dated August 26, 1980 that (1) the
combination of capabilities of the
foreign article described above is.
pertinent to the applicant's intended
purpose and (2) it knows of no domestic
instrument or apparatus of equivalent
scientific value to the foreign article for
the applicant's intended use.

The Department of Commerce knows
of no other instrument or apparatus of
equivalent scientific value to the foreign
ariticle, for such purposes as this article
is intended to be used, which is being
manufactured in the United States.
(Catalog of Federal Domestic Assistance
Program No. 11.105. Importation of Duty-Free
Educational and Scientific Materials)
Frank Creel,
Acting Directorr Statutory Import Programs
Staff.
[FR Doe. 80-36915 Filed 11-25-80; 8:45 aml

BILLING CODE 3510-25-M

San Diego Veteran's Medical Center;
Decision 6n Application for Duty-Free
Entry of Scientific Article

The following is a decision on an
application for duty-free entry of a
scientific article pursuant to Section 6(c)
of the Educational, Scientific, and -
Cultural Materials Importation Act of
1966 (Pub. L. 89-651, 80 Stat. 897) and the
regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to this.
decision is available for public review
between 8:30 a.m. and 5:00 p.m'in Room
3109 of the Department of Commerce
Building, 14th and Constitution Avenue,
N.W., Washington, D.C. 20230.

Docket No. 80-00206. Applicant: San
Diego Veteran's Medical Center, 3350 La
Jolla Village Drive, San Diego, CA 92161.

Article: Nanoliter Microperfusion Pump.
Manufacturei.: Wolfgang Hampel, West
Germany. Intended use of article: The
article is intended to be used for the
investigation of tubulo-glomerular
feedback in the kidney. Some studies
will be performed on early proximal
tubular reabsorption in tubules in the
Munich-Wista rat kidney in vivo. Other
studies examine the effect of distal
tubular flow and fluid composition on
proximal tubules. Application received
by commissioner of Customs: February
26, 1980.

Comments: No comments have been
received With respect to this application.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article, for
such purposes as this article is intended
to be used, is being manufactured in the
United States.

Reasons: The foreign article provides
perfusion rates in the zero to 50
nanoliters per minute range. the
Department of Health and Human
Services advises in its memorandum
dated June 25,1980 that (1) the
capability of the foreign article
described above is pertinent to the
applicant's intended purpose and (2) it
knows of no domestic instrument or
apparatus of equivalent scientific value
to the foreign article for the applicant's
intended use.

The Department of CommerCe knows
of no other instrument or apparatus of
equivalent scientific value to the foreign
article, for such purposes as this article
is intended to be used, which is being
manufactured in the United States.
(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-Free
Educational and.Scientific Materials.)
Frank .Creel.
Acting Director, Statutory Import Programs
Staff.
[FR Doc. 80-3691 Filed 11-25-8; &45 am]
BILLING CODE 3510-25-M

Bethesda Hospital & Deaconess
Association; Decision on Application
for Duty-Free Entry of Scientific
Article

The following is a decision on an
application for duty-free entry of a
scientific article pursuant to Section 6(c)
of the Educational, Scientific, and
Cultural Materials Importation Act of
1966 (Public Law 80-651, 80 Stat. 897)
and the regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to this
decision is available for public review
between 8:30 a.m., and 5:00 p.m. in Room
3109 of the Department of Commerce

Building, 14th and Constitution Avenue,
-NW., Washington, D.C. 20230.

Docket Number: 80-00249. Applicant:
Bethesda Hospital & Deaconess
Association, 619 Oak Street, Cincinnati,
Ohio 45206. Article: Octoson Multiple
Transducer Echoscope. Manufacturer:
Ausonics Ltd., Australia. Intended use of
article: The article is intended to be
used to expand both the technique and
anatomical range of diagnostic
ultrasonic imaging of breast, testicles, k
children's head, abdomen, thyroid, and
heart. The article will also be used to
enhance educational programs for
trainees in the Radiology Department.
Application received by Commissioner
of Customs: March 26, 1980.

Comments: No comments have been
received with respect to this application.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article, for
such purposes as this article is Intended
to be used, is being manufacturered In
the United States.

Reasons: The foreign article is
equipped with eight transducers which
provide a large field of view and
compound scanning. The Department of
Health and Human Services advises In
its memorandum dated August 7, 1980
that (1] the capability of the foreign
article described above is pertinent to
the applicant's intended purpose and (2)
it knows of no domestic Instrument or
apparatus of equivalent scientific value
to the foreign article for the applicant's
intended use.

The Department of Commerce knows
of no other instrument or apparatus of
equivalent scientific value to the foreign
article, for such purposes as this article
is intended to be used, which Is being
manufactured in the United States.
(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials)
Frank Creel,
Acting Director, Statutory Import Programs
Staff.
[FR Doc. 80-36919 Fled 11-25-0;, &4S am]

BILUNG CODE 3510-25-M

Duke University; Decision on
Application for Duty-Free Entry of
Scientific Article

The following is a decision on an
application for duty-free entry of a
scientific article pursuant to Section 6(c)
of the Educational, Scientific, and
Cultural Materials Importation Act of
1966 (Public Law 89-651, 80 Stat. 897)
and the regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to this
decision is available for public review
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between &W A.M. and 5:00 P.M. in
Room 3109 of the Department of
Commerce Building, 14th and
Constitution Avenue, N.W., Washington.
D.C. 2o23O.

Docket Number:. 80-00207. Applicant:
Duke University, Durham, North
Carolina 27710. Article: Replicator Head,
60 Well. Manufacturer Biotec
Aktiengesellschaft. Switzerland.
Intended use of article: The article is
intended to be used for precurosor
analysis of immune cells. Application
received by Commissioner of Customs:
February 26,1980.

Comments: No comments have been
received with respect to this application.

Decision: Application approved. No
instrument or apparats of equivalent
scientific value to the foreign article, for
such purposes as this article is intended
to be used, is being manufactured in the
United States.

Reasons: The foreign article replicates
simultaneously sixty small volume
samples of less than 25 microliters. The
Department of Health and Human
Services advises in its memorandum
dated July 17, 1910 that (1) the capability
of the foreign described above is
pertinent to the applicant's intended
purpose and (2) it knows of no domestic
instrument or apparatus of equivalent
scientific value to the foreign article for
the applicant's intended use.

The Department of Commerce knows
of no other instrument or apparatus of
equivalent scientific value to the foreign
article, for soch purposes as this article
is intended to be used, which is being
manufactured in the United States.
(Catalog of Federal Domestic Assistance
Program No. 11.105. Importatioa of Duty-Free
Educational and Scientific Materials)
Frank Creel,
Acting DireLor. Statuloy Import Prognsms
Stqff
[FR Doc- W-30017 riled 31-26-8k &45 .)J
BILLING COoE 3sia-25-M

Research Foundation of CUNY;
Decision on Application for Duty-Free
Entry of Scientific Article

The following is a decision on an
application for duty-free entry of a
scientific article pursuant to Section 6(c)
of the Educational, Scientific. and
Cultural Materials Importation Act of
1966 (Public Law 89-651. 80 Stat. 897]
and the regulations issued thereunder as
amended (15 CFR 301].

A copy of the record pertaining to th,s
decision is available for public review
between 8:30 A.M. and 5:00 P.M. in
Room 3109 of the Department of
Commerce Building, 14th and

Constitution Avenue, N.W., Washington,
D.C. 20230.

Docket Number 80-00182. Applicant:
Research Foundation of CUNY,
Department of Psychology, Queens
College of CUNY, Flushing. New York
11367. Article: Anomaloscope.
Manufacturer The Rayner Optical Co.
Ltd., United Kingdom. Intended use of
article: The article is intended to be
used for research on certain types of
colorblind subjects, in order to discern
the type of cone mechanisms (piesent in
the normal subject, but absent in some
colorblind subjects) which interact with
rods. Application received by
Commissioner of Customsi February 6.
1980.

Comments: No comments have been
received with respect to this application.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article, for
such purposes as this article is intended
to be used, is being manufactured in the
United States.

Reasons: The foreign article provides
the capabilities for reproducibly testing.
detecting. and quantitatively assessing
color vision and night blindness defects.
The Department of Health and Human
Services advises in its memorandum
dated June 25,1980 that (1) the
capabilities of the foreign article
described above are pertinent to the
applicant's intended purpose and (2) it
knows of no domestic instrument or
apparatus of equivalent scientific value
to the foreign article for the applicants
intended use.

The Department of Commerce knows
of no other instrument or apparatus of
equivalent scientific value to the foreign
article, for rich purposes as this article
is intended to be used, which is being
manufactured in the United States.
ICatalog of Federal Domestic Assstance
Program No. 11.105, Importation of Dufy-Fo',
Educational and Scientific Materials)
Frank Creel,
,lcting D;:ector.,Star!o-: Im.irn F', :=-

Stalff

SLUG OWE 3510-2"-

San Diego State University Decision
on Application for Duty-Free Entry of
Sclentillc Article

The following is a dciisn on an
,pplication for duty-free entry of a
scientific article pursuant t-3 SUh1, n 6ic,
of the Educational, Scientific, and
Cultural Materials Importation Att of
166 (Public Law 89-631, 80 Stat. 89,"
and the regulations issued tbcreumnltr as
amended (15 CFR 501).

A copy of the record pertaining to this
decision is available for public rev.iew
between 8.30 AM. and 5:00 P.M. in
Room 3109 of the Department of
Commerce Building, 14th and
Constitution Avenue. NAV., Washington,
DC. 2023.

Docket Number:. 80-00241. Applicant:
San Diego State University, Systems
Ecology Research Group, San Deg- CA
92182. Article: Infrared Gas Analyzer
(CO,). ADC T.ype 225 Mik 11.
Manufacturer: Analytical Development
Co., United Kingdom. Intended use of
article: The article is intended to be
used for studies of photosynthesis of
higher plants in mediterranean
ecosystems. Experiments will inckule
CO. exchange of laboratory and in situ
Chapparal plants, under varied regimes
of soil and air temperature, light water
availability, and nutrient concentration,
Application received by Commissioner
of Customs: March 17, 1980.

Comments: No comments have been
received with respect to this application.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article, for
such purposes as this article is intended
to be used, is being manufactured m the
United States.

Reasons: The foregin article has single
gas calibration and an accuracy of ± 1r
full scale reading %hen operated on the
irregular frequency of a portable
generator (60:t3 Hertz). The Department
of IHealth and Human Services advises
in its memorandum dated August 7,1980
that (1] the capability of the foreiga
article described above is pertinent to
the applicant's intended purpose and (2)
it knows of no domestic instrument or
apparatus of equivalent scientific value
to the foreign article for the applicants
intended use.

The Department of Commerce knows
Of no other instrument or apparatus of
equivalent scientific value to the foreign
article, for such purposes as this article
is intended to Le used, which is being
manufactured in the LUned States.
1CaA~ ig orFcdrd! D~ nes~ c AFssts -"'
Pr ,,iam Na. 11.16, Irnpr'aon of .:-Fdu , ,_',nal and3 ren~iic aeas
Frank Creel.

*'LLIM5 CODE 3SIC-25-M

University of California, Berkeley;
Decision on Application for Duty-Free
Entry of Scientific Article

Thu fallo-in- is a dec!sTon on an
.,pplication for duty-free entry of a
S. " tnffic articl pursuant to Section 6'c}

I I I f
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of the Educational, Scientific, and
Cultural Materials Importation Act of
1966 (Public Law 89-651, 80 Stat. 897)
and the regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to this
decision is available for public review
between 8:30 a.m. and 5:00 p.m. in Room
3109 of the Department of Commerce
Building, 14th and Constitution Avenue,
N.W., Washington, D.C. 20230.

Docket Number: 80-00248. Applicant:
University of California, Berkeley,
Purchasing Department, 2405 Bowditch
Street, Berkeley, California 94720.
Article: Excimer Laser, Model TE-861
and Accessories. Manufacturer:
Lumonics Ltd., Canada. Intended use of
article:-The article is intended to be
used to study a variety of organic
molecules in the gas phase, liquid phase,
solid state and chemi-sorbed or physi-
sorbed on surfaces. The objective is to
unveil new chemical and physical
properties of material and to develop
novel laser devices. This system will
allow innovative long shots and high
risk experiments to be performed in an
efficeint way. Application Received by
Commissioner of Customs: March 24,
1980.

Comments: No comments have been
received with respect to this application.

Decison: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article, for
such purposes as this article is intended
to be used, Is being manufactured in the
United States.

Reasons: The foreign article provides
a maximum pulse energy per pulse of
250 milijoules and a high repetition rate
of 75 hertz, both using krypton fluoride.
The National Bureau of Standards
advises in its memorandum dated
August 27, 1980 that (1) the capability of
the foreign article described above is
pertinent to the applicant's intended
purpose and (2) it knows of no domestic
instrument or apparatus of equivalent
scientific value to the foreign article for
the applicant's intended use.

The Department of Commerce knows
of no other instrument or apparatus of
equivalent scientific value to the foreign
article, for such purposes as this article
is intended to be used, which is being
manufactured in the United States.
(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials)
Frank Creel,
Acting Director, Statutory Import Programs
Staff.
[FRi Doc. 80-36920 Filed 11-25-80: 8:45 am)

BILUNG CODE 3510-25-M

National Bureau of Standards

Federal Information Processing
Standards 60-1, 61, 62, 63; Editorial
Changes

Under the provisions of Pub. L. 89-306
(79 Stat. 1127; 40 U.S.C. 759(fo) and
Executive Order 11717 (38 FR 12315,
dated May 11, 1973), the Secretary of
Commerce is authorized to establish
uniform automatic data processing
standards. On February 16, 1979, notice
was given in the Federal Register (44 FR
10098-10101) announcing that the
Secretary of Commerce had approved
three input/output (I/O) Federal
Information Processing Standards
(FIPS]: (1) 1/0 Channel Interface, (2)
Channel Level Power Control Interface,
and (3) Operational Specifications for
Magnetic Tape Subsystems, designated
Federal Information Processing
Standards Publication-(FIPS PUB) 60
(which has been redesignated as 60-1),
FIPS PUB 61, and FIPS.PUB 62,
respectively. On August 27,1979, notice
.was given in the Federal Register (44 FR
50078-50079) announcing that the
Secretary had approved a fourth I/O
channel level interface standard,
Operational Specifications for Rotating
Mass Storage Subsystems, designated
FIPS PUB 63.

-These standards were the subject of
corrections and revisions announced in
the Federal Register on August 27,1979
(44 FR 50079-50080), August 31, 1979 (44
FR 51294) and December 3, 1979 (44 FR
69317). An interim revision of FIPS PUBS
60-1 through 63 regarding verification
procedures and guidance concerning
technical interface implementation
approaches was announced in the
Federal Register on June 25, 1980 (45 FR
42783-42784).

Now it has been determined that FIPS
PUBS 60-1, 61, 62, and 63 require several
editorial changes.

A. The following editorial changes are
made to FIPS PUBS 60-1:

Page 2 insert the following new
paragraph after 4th paragraph:
Regulations concerning the specific use
of this standard in Federal procurement
will be issued by the General Services
Administration to be a part of the
Federal Property Management
Regulations.

Page 18, 6th full paragraph: Delete "or'address in' "after" 'select in'" and
change" 'operation in'," after "and" to"'operational in' ,."

Page 21, last paragraph, third line:
Change "48" before the word signal to
"72."

Page 26, first paragraph designated as
paragraph 2, 6th line: Change "with" to
"within" after the word "address."

Page 30, paragraph 2.5.3: Delete last
sentence. Substitute in its place: "Any
status (except zero status presented In
response to a command other than test
I/O) presented by a control unit in any
interface sequence (except the control-
,unit-busy sequence) may be stacked."

Page 40, second paragraph of
paragraph 2.8.3.2: Delete the second line
in the paragraph, and substitute in Its
place: "control unit power Is off and
electrical bypassing is effective. For
control units, the internal resistence."

Page 46, following the first paragraph
of paragraph 3.3.1: Insert "The receiver
should not be damaged by:"

Page 50, bottom row of 'in assignment
diagram: Reverse the two diagrams so
that "Control Unit in Connector 3 ('B'
Style)" appears in the right-hand column
with "B" group, and "Channel/Control
Unit out Connector 3 ('A' Style)"
appears in the left-hand column with the
"A" group.

B. The following editorial changes are
made to FIPS PUB 61:

Page 11, Figure 3: In left-hand column
of figure 3: Change "System Power-On
Contracts" to "System Power-On
Contacts."

Page 17, Figure 8: Change ".345" to
".395" in the Typical Single Circuit
Receptacle Housing group.

C. The following editorial changes are
made to FIPS PUB 62:

Page 10, Figure 2: The top portion of
the right-hand box at the top of the
figure should read: "Channel Switch 1"

Page 11, paragraph 1.5.4: Delete "as
specified by document ANSI X3B1/550-
1972, entitled Magnetic Tape for
Information Interchange"

Page 21, paragraph 3.1, Bit 4 entry:
Delete second sentence under
Interpretation column and substitute tho
following new sentence in Its place:
"Channel End is set in ending status for
burst commands (e.g., Read, Write, and
Sense) and in initial status for motion
control and non-motion control
commands (e.g., Rewind, Backspace
Block, and Mode Set)."

D. The following editorial change is
made to FIPS PUB 63:

Page 43, paragraph 3.2.2, line 4:
Change "0, 2 and 3" to "1, 2 and 3." Line
6: Change "1, 4, 5 and 6," to "0, 4, 5 and
6,."

Questions regarding these ediforial
changes should be addressed to Steve
A. Recicar, System Components
Division, Center for Computer Systems
Engineering, Institute for Computer
Sciences and Technology, National
Bureau of Standards, Washington, D.C.
20234, (301) 921-3723.

I I
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Dated: November 20.1980.
Ernest Ambler,
Director.
IFR Doc- 80-360 Filed 11-25-ft &45 am]
BILING CODE 3510-13--M

DEPARTMENT OF DEFENSE

Department of the Army

Privacy Act of 1974; Amendments to
Systems of Records
AGENCY: Department of the Army, DOD.
ACTION: Notice of addition and deletions
of systems of records.

SUMMARY: The Department of the Army
proposes to amend its inventory of
systems notices by adding I and
deleting 2 systems of records subject to
the Privacy Act of 1974. The system
being added relates to grievances filed
by Army employees under part 771 of
regulations issued by the Office of
Personnel Management (OPM). The case
files contain all documents related to the
grievance, including statements of
witnesses, reports of interviews and
hearings, examiner's findings and
recommendations, a copy of the original
correspondence and exhibits. The
system also includes files and records of
internal grievance and arbitration
systems established through
negotiations with recognized labor
organizations. Records are to be
maintained in the servicing civilian
personnel office for each Army
installation or activity.
EFFECTIVE DATE: 1 December 1980.

ADDRESS: Mr. Richard S. Christian, The
Adjutant General's Office (DAAG-
AMR-R), 1000 Independence Avenue,
SW, Washington, DC 20310; telephone
202/693-0973.
SUPPLEMENTARY INFORMATION: The

Department of the Army has been
advised by the Office of Management
and Budget that OPM plans to delete,
effective January 1.1981, the
Government-wide system "OPM/
GOVT-2, Grievance Records" because it
has been decided that such records
would be more appropriately
maintained in individual agency
systems of records. Information called
for in the system set forth below
duplicates the information in the OPM
system. Thus, the proposed Army
system is not a new system of records
and no report thereon is necessary. The
OPM system was published in the
Federal Fegister of May 29,1979 (44 FR
30884), and was amended by a notice
published in the Federal Register of
October 26, 1979 (44 FR 61708).

Department of the Army systems of
records have been published in the
following editions of the Federal
Register
FR Doec. 79-37052 (44 FR 73729) December 17.

197,9
FR Doc. 80-5 (45 FR 1658) January 8. 1980
FR Doc. 80-3891 (45 FR 8399) February 7,1960
FR Doc, 80-7515 (45 FR 157361 March 11, 1960
FR Doc. 80-M633 (45 FR 209921 March 31,1980
FR Doc. 80-10014 (45 FR 21673) April 2,1960
FR Doc. 80-150501-M (45 FR 26117) Apnl 17.

1980
FR Doec. 80-13708 (45 FR 29390) May 2 1980
FR Doc. 80-18501 (45 FR 41478) June 19, 1980
FR Doc. 80-20779 (45 FR 48842) July 11, 1980
FR Doc. 80-21847 (45 FR 4893J July 22 1980
FR Doc. 80-29170 (45 FR 82875) September 22.

1980
FR Doec. 80-32460 (45 FR 58996) October 17,

1900
FR Doec. 80-33133 (45 FR 70298] October 23,

1980
FR Doc. 80-34706 (45 FR 73728) November S,

1980
FR Doc. 80-35825 (45 FR 75734) November 17,

1980
M. S. Iely,
OSD Federal RegisterLiaison Qfficer
Washington Headquarters Senices,
Department of Defense.
November 19, 1980.

Addition

A0812O3DAPE

SYSTEM NAME:
812.03 Grievance Records

SYSTEM LOCATION:

Records are located in the servicing
civilian personnel offices for each Army
activity or installation.

CATEGORIES OF INDIVIDUALS COVERED SY THE
SYSTEM:

Current or former employees of the
Department of the Army who have
submitted grievances in accordance
with part 771 of the regulations of the
office of Personnel Management (5 CFR
771) or through a negotiated grievance
procedure.

CATEGORIES OF RECORDS IN THE SYSTEM:

Records relating to grievances filed by
Army employees under part 771 of
regulations issued by the Office of
Personnel Management. The case file
contains all documents related to the
grievance, including statements of
witnesses, reports of interviews and
hearings, examiner's findings and
recommendations, a copy of the original
and final decisions, and related
correspondence and exhibits. The
system includes files and records of
internal grievance and arbitration
systems established through
negotiations with recognized labor
organizations.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

5 U.S.C. 1302, 3301, 3302, F.O. 10577,3
CFR 1954-1958 Comp., p. 218, E.O. 10987,
3 CFR 1959-1963 Comp.. p. 519, agency
employees, for personal relief in a
matter of concern or dissatisfaction
which is subject to the control of agency
management.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM INCLUDING CATEGORIES OF
USERS AND THE P POSES OF SUCH USES:

These records and information in
these records may be used:

a. To disclose pertinent information to
the appropriate Federal, state, or local
agency responsible for investigating,
prosecuting, enforcing, or implementing
a statute, rule, regulation, or order,
where the agency becomes aware of an
indication of a violation of potential
violation of civil or criminal law or
regulation.

b. To disclose information to any
source from which additional
information is requested in the course of
processing a grievance, to the extent
necessary to identify the individual.
inform the source of the purpose(s] of
the request, and identify the type of
Information requested.

c. To disclose information to a Federal
agency, in response to its request, in
connection with the hiring or retention
of an employee, the issuing of a security
clearance, the conducting of a security
or suitability investigation of an
Individual, the classifying of jobs, the
letting of a contract, or the issuance of a
license, grant, or other benefit by the
requesting agency, to the extent that the
information is relevant and necessary to
the requesting agency's decision on the
matter.

d. To provide information to a
congressional office from the record of
an individual in response to an inquiry
from that congressional office made at
the request of that individual.

e. To dislcose information to another
Federal agency or to a court when the
Government is party to a judicial
proceeding before the court.

f. By the National Archives and
Records Service (General Services
Administration) in records management
inspections conducted under the
authority of 44 U.S.C. 2904 and 2906.

g. By the Department of the Army or
by the Office of Personnel Management
in the production of summary
descriptive statistics and analytical
studies in support of the function for
which the records are collected and
maintained, or for related work force
studies. While published statistics and
studies do not contain individual
identifiers, in some instances the
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selectiono0f elements 6f,dataincluded in
the study may be structured in such'a
way as to make the data individually
identifiable by inference.

h. TodiscloseinTormationto officdials
of the Merit Bystems ProtectionlBoard,
inchiding the 'Office dfthe'Spedial
Counse';lthe:FederalLab or-Relations
Authority and its General Counsel,.or
the Equal Employment Opportunity
Commission when requested ih
performance of their authorized duties.

i. To disclose, in response to a request
for discovery or for appearance of~a
witness, information that is relevantto
the subject matterinvolved-n apendinig
judicial oradministrati:veproceeding.

j. To provide information to officials,
of labor organizations reorganized under
the Civil Service ReformAct when
relevant and.necessary to their duties of
exclusiverepresentation concerning
personnel policies, practices, and
matters 'affecting work Conditions.

POLICIES AND PRACTICES FORSTORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING .OF RECORDS FOR'THE SYSTEM:

STORAGE: /

Maintained in file folders.

RETRIEVABILITY.

By he-names of the individuals on
whom the records aremaintained.
(Records may also"be filed-by
bargaining unit.)

SAFEGUARDS:

'Records are maintained-in lockable
metal:fiing cabinetslowhich-only
authorized-persnnneLhave:access.

RETENTIONAND DISPOSAL:,

:rhese records are destroyed 7 years
after closingofthe case.Disposal isby
shredding.orburning.

SYSTEMMANAGER(S) 'AND ADDRESS:

Director ofCivilianPersonnel, Office
of the DeputyChief of Staff for
Personnel,'Room 2C-681, The Pentagon,
Washington, DC 20310.

NOTIFICATION PROCEDURE:

It is required thatindividuals
submitting grievances by provided a
copy of therecord under the grievance
process. Theymay, however, contact the
Army personnel or designated office
where the action was processed
regarding the existence of such records
on them. Theymust furnish the
following informationfor their records
to be located and-identified:

a. Name.
b. Date.of'birth.
c. Approximate.,ate of closing the

case and kind of action taken.,

d.,Organization and activity where
employed at time grieyance was

-initiated.

RECORDS ACCESS PROCEDURES:

It is required that individuals
submitting grievancesbe provided a
copy ofthe record under the grievance
process. However, after the action has
been closed,-and individual may'request
access ,to-the officialbcopy'oflhe
grievance filed'by'contacting the
personnel orxlesignated office where the
action wasprocessed.

Individuals must provide the following
informationlor theirrecords to be
located andidentified:

a. Name.
b. Date:ofbirth.
c. Approximate date of closing ofthe

case and kindof actiontaken.
d. Organization and activity where

employed altime grievance-was
initialed.

'Individuals requesting access must
also follow the Privacy Act regulations
of the Officeof Personnel Management
regarding access to records and
verification oT identity (5 CFR.297203 or
297.201).

CONTESTING RECORD PROCEDURES:

Review of requests from individuals
seeking amendment of their records
which have been the subject of a
judicial or quasi-judicial action -will be
limited in scope. 'Review of amendment
reqdests of these records will be
restricted to determining if the record
accurately documents :the'actionof the
Army's ruling on the case, and willnot
include a review of the merits of the
action, determination, or-finding.

Individuals wishing to request
amendmentito their records tocorrect
factuaberrors 'should contact their
servicing civilianpersonnel office.
Individuals must Turnish the following
information for their records to be
located and identified.

a. Name.
b. Date of birth.
c. Approximate date of closing of the

case and kind ofactiontaken.
d7. Organization and activity where

employed at-time grievance was
initiated.

Individuals requesting amendment
,must also follow the Privacy Act
regulations of the Office of Personnel
Managementregarding amendment to
the records and verification of identity
(5 CFR 297.208.and 297.201).

RECORD'SOURCE CATEGORIES:

Informationin this system of records
is provided:

a. By:the individual on whom the
record is maintained.

b. By testimony of witnesses.
c. By officials of the Department of the

Army.
d. From related correspondence !rom

organizations or persons.

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE ACT:

None.

Deletions

A0807.09aDAPE

System name:

80709Glrievances andAppeals Undor
Negotiated Grievance Procedures (44 FR
73912), December 17,1979.

Reason:

Recordsare described in system of
records A0812.03DAPE, being added
herein.

AO812O4DAPE

System name:

.812.04 NAF Complaint, Appeal &
Grievance 'Case Files '(44FR 73917),
December 17, 1979.

Reason:

Records are described in system of
records A081203DAPE, being added
herein.
[F71ocr 80-36775 Filed 11-25-80. B45 ani
BILLING CODE 3710-8-:M

Departmentfof the Navy

Privacy Act of "1974; Deletion of
Systems of Records

AGENCY: Department ofIhe-Navy (DON).
ACION: Noticeofadeletion to systems of
records. I

SUMMARY: The Department ,of the Navy
is deleting two systems of records which
were formerly subject to the Privacy Act
of 1974.
DATES: The systems are deleted as of
December 26, 1980.
FOR FURTHER INFORMATION CONTACT:
Mrs. Gwendolyn R. Rhoads, Privacy Act
Coordinator, Office of the Chief of
Naval Operations [OP-09BIP),
Department of the Navy, The Pentagon,
Washington, D.C. 20350,'telephone: 202-
694-2004.
SUPPLEMENTARY INFORMATION: The
Navy systems of records notices as
prescribed by the Privacy Act of 1974,
Title'5, U.S.C., Section 552a (P.L. 93-579]
haveabeen published in the Federal
Register as follows:
FR Doc79--36400 (44 FR 67703) November 27,

1979
FR Doc 79-36798 (44 FR 68947) November 30,

1979
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FR Doc 79-37052 (44 FR 74553) December 17,
1979

FR Doc 80-6599 (45 FR 13794) March 3. 190
FR Doc 80-14965 (45 FR 32037) May 15, 1980
FR Doc 80-15427 (45 FR 33679 May 20,1980
FR Doc 80-17286 (45 FR 38099) June 6. 1980
FR Doc 80-19603 (45 FR 43841] June 30. 1980
FR Doc 80-20317 (45 FR 43938) July& 190
FR Doc 80-23111 (45 FR 50851) July 31,1980
FR Doc 80-24237 (45 FR 53508) August 12.

1980
FR Doc 80-26396 [45 FR 57514) August 28,

1980
FR Doc 80-26960 (45 FR 58651) September 4,

1980
FR Doc 80-27976 (45 FR 59938) September 11.

1980
FR Doc 80-29172 (45 FR 62876) September 22,

1980
FR Doc 80-29774 (45 FR 63898) September 26,

1980
FR Doc 80-33134 (45 FR 70301] October 23.

1980
M. S. Healy,
OSD Federal Register Liaison Officer.
Washington Headquarters Services.
Department of Defense.
November 20.1980.

Deletions
N00015.ONI53-1A
System name:

Status of Downed Naval Aviation
Personnel, Southeast Asia Operations
(44 FR 74579) December 17, 1980.

Reason:

This system has been discontinued.

N62932 COMSYSTOSHOPRE

System name:

Commissary Store Monetary
Allowance Records (44 FR 74633]
December 17,1980.

Reason:

This system has been discontinued,
IFR Doc. 8O-373 Filed 11-25-480:45 d-m]
BILING COE 3810--71-U

Department of the Navy
U.S. Marine Corps
Privacy Act of 1974; Deletion and
Amendments to Systems of Records
AGENCY: Department of the Navy (U.S.
Marine Corps).
ACTION: Notice of deletion and
amendments to systems of records.

SUMMARY: The U.S. Marine Corps
proposes to delete one and amend four
systems of records subject to the
Privacy Act of 1974. The specific
changes to the systems being amended
are set forth below, followed by the
system published in its entirety, as
amended.

DATES: The system shall be dmended as
proposed without further notice on
December 26, 1980 unless commonts are
received on or before December 26, 1960
which result in a contrar,
determination.
ADDRESS: Send cummnts to the s stcm
manager identified in the record system
notice.
FOR FURTHER INFORMATION CONTACT:

Mrs. B. L. Thompson, Privacy Act
Coordinator. Headquarters, U.S Marine
Corps, Washington, D.C. 20380,
telephone- 202-614-4115
SUPPLEMENTARY INFORMATION: The
Marine Corps systems of records notices
as prescribed by the Privacy Act of 1974,
Public Law 93-579 (5 U.S.C. 552a) have
been published in the Federal Register
as follows:
FR Doc 79-36297 144 FR 6WA64 Nowembpr o,

1979
FR Doc 79-37052 (44 FR 744951 Dixember 17,

1979
FR Doc 80-4470 t45 FR 9316) February 19,

1580
FR Doc 80-5182 (45 FR 10640) FebruLirN 19,

190
FR Doc 80-5420 (45 FR 11521) Fek, ir 21,

1980
FR Doc 80-6233 t45 FR 13182) F'brur 28

1q80

FR Doc 80-15426145 FR 33677) Ma 20, 1960
FR Dot, 80-16549 (45 FR 37"254) Jane 2 1980
FR Doc 80-W259145 FR 58646) September 4.

1980
FR Doc 80-32461 (45 FR 69280) Oc.tlbr r 2n.

190

The proposed amendments are not
within the purview of the provisions of 5
U.S.C. 552a(o) of the Act which requires
the submission of a new or altered
system report.
M. S. Healy.
OSD Federal Rvg' rLia2izc O Cif t ezr
Washington Headquarters Set- ioffs.
Deportment of Dt-fnse.
November 19, l190

Deletion
MMN00024

,ystem name:

Absentee Processing File (44 FR
74543) December 17,1979.
Reason:

This system has been incorporated
into system MMN001 appearing in this
edition.

Amendment
MMN00001

System name:

Deserter Inquiry File (44 FR 74530)
December 17. 1979.

Can egs:
Sy stem name:

Delete the entire entry and substitute
"Absentee Processing and Deserter
Inquiry File."

System location:

Delete the Entire entry and substitute:
'Primary System-Absentee and
Deserter Section, Manpower Plans and
Policy Division, Manpower Dep3rtment
ICode NIP), Headquarters, U.S. Marine
Corps, Washington, D.C. 20380.

Decentralized Segments-U.S. Marine
Corps commands to which the absentee
or deserter is assigned for duty or
administratiln of official records. See
the organizational elements of the U.S.
Marine Corps as listed in the Directory
of the Department of the Navy Mailing
Addresses."

CaIEgorie of individuals covered bv the
systCm:

At the end of the paragraph, delete the
words "% ithin the last 90 days:'

Categorics of records in the system:

Delete the entire entry and substitute:
'File contains personal identification
data, parent command, notations of
arrests, nature and dispositions of
criminal charges. and other pertinent
information which is necessary to
monitor, control and identify absentees
and deserters."

Routine usEs of records maintained in
the si stem, including categories of urers
and the purposes of such uses:

In the first paragraph, delete the
words "Manpower Plans and Policy
Division" and add the following before
the beginning of the paragraph:

-Internal.

Headquarters U.S. Marine Corps,
Marine Corps commands, activities, and
organizations-To coordinate the
identification, apprehension and ret.rn
of Marine absentees and deserters in
accordance with current regulations."

Delcte paragraph four in its entirety.
Add the following as the second
paragraph under internal users: "The
Department of Defense (DOD]--To
coordinate with other components of
DOD as may be required to report.
identify, apprehend and return Marine
absentees and deserters to Marine
Corps control."

Add the following word before the
beginning of the second paragraph:
"Evternao"

Delete the last paragraph in its
entirety.
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Storage:
Delete the entire entry and'substitute

the following: "Records are stored on
magnetic tapes fand disks, microform,
and file folders."

Retrievability:
Delete the entire entry and substitute

the following: "Records may be,
accessed'oy name and social security
number:'

'Retention andidisposal:
Delete the entire entry -and substitule

the following: "Records waryin'the
period-of:time retamed. Records'on
magnetic tapes and -disks ,are riestroyed
by erasing after disposition fof [the
individual's rcase. Paper Tecords are
mamtaine donlyaslong as necessary to
transfer information to the'official
personnel record, then they are
destroyed."
Record access procedures:

Delete the;second paragraphinits
entirety and substitute the following:
"Written requests for information
should contain'dullname-of the
individualdate-and-place of birth,
socialsecurity number-and signature.

System manager(s) -and,-ddress:
Add after the phrase "The

Commandant oT ffie Aarine Corps" the
words "(CodeMPY'.

Systems exempted from certain
provisions of the ac.,

Delete the entire entryandsubstitute
the word: "None."
MMN00022
System name:

Vehicle Control System

Changes:
Categoriesof recordsin the system:

Deletelthe-entire entryand.substitute:
"File contains records ofleach individual
who has registered a vehicle-on'the
installation concerned to include decal
data, insurance information, state of
registration, .auto license plate
information, and personalhistory data
required for veliicle.registrationand
identification. File also contains
notationsof traffic violations, citations,
suspensions, application for government
vehicle operator's 1.D, ccard, operator
qualifications and record licensing
examination and performance, record of
failures to qualify for Government Motor
Vehicle Operator'spermit, record of
government'motor vehicle and other
vehicle accidents, information on
student driver training, and
identification for parking control."

Routine uses of records maintai
the system, including categorie
and-the purposesof such uses:

'Delete the entire entryand su
the following:
"Internal:

!Headquarters, LS. ISMarine C
Marine Corps cdmmands, activi
organizations-For car pool loc
service, vehicle-registration, pa
control, insurance information,
verification and identification o
vehicles. Records on official go
drivers relating to their ability I
operatea motor vehicle are use
manage a safe and responsive T
transport organiza1ion.Certain
information is used :to ,onduct z
prevention programs, .revoke or
government motor vehicle perm
in .disciplinaryproceedings.

Department of Defense-By o
and-employees -of DOD in the
performance of their official dut
relating towvehicle control.
External:

Federal, state and local gover
agencies-Byofficials -and empl
assist in the official execution o
duties when disclosure of such:
is warranted."
Safeguards:

Delete the entire entry 'and su
"Records are maintained in are
accessible only to authorized pe
Areas are locked during nondut
and buildings are protected by.
guards."

Retention and disposal:
Delete the entire entry andsu

"Records are maintained for on
after transfer or separationfron
installation concerned. Paperre
are then destroyed and records
magnetic tapes are erased."
Notification procedures:

Delete the entry and substitut
"Information may be obtained
system manager. Written reque
should contain full name and so
security number. Individuals vis
installation concerned should p
proper identification such as mi
identification, driver's license o
suitable identification."

Record access procedures:
Delete the entire entry and su

"Requests for access should be
- addressed to the sygtem manag

Written requests should contai
name and social security numb
Individuals visiting the installal
should provide proper identifica

~nedin
ied in
Of users

bsfitute

MMN0O023

Systeimnname

Prisoner Records (44 FR 74543)
December 17,1979

-- Changes:
Routine uses of records maintained in

ties 'an the system, including categories of usersities and
ator and the purposes-of such uses:
,king Add'the following to the beginning of

the first paragraph:
f "Internal:vernmento 'Headquarters, U.S. Marine Corps,
d to Marine Corps commands, activities, and
aotor organizations--"

Delete paragraph three in its entirety,
accident Add the following as the second
suspend paragraph under internal users:
its and "Department of Defense and its

components-By officials and
ifficials employees of the Department of Defense

in the performance of their official
ies duties."

Add the f6llowing word before the
beginning of the second paragraph:
"External"

nment Safeguards:
loyees to
f their Delete the entire entry and substitute
records "Records are maintained in areas

accessible only to authorized personnel,
Areas are locked during nonduty hours
and buildings are protected by security

.bstitut6: guards."
as Retention and disposal
ersonnel.ty hours Delete the:entire entry and substitu6:
ecurity "Records are maintained at varying

lengths of time. Paper records are

destroyed at the end of the appropriate
retention period and magnetic tapes ard

.bstitute: erased."
e year Notification procedures:
icthe Delete the entry and substitute:
cords "Information may be obtained from tho
on system manager. Written requests

should contain full name and social
security number. Individuals visiting the

e: installation concerned should provide
from the proper identification such as military
sts identification, driver's license or other
icial suitable identification."
siting the Record access procedures:
rovide Delete the entry and substitute:
litary "Requests for-access should be
r other addressed to the system manager.

Written requests should contain full
name 'and social security number.

bstitute: Individuals visiting the installation
should provide proper identification,"

er. MFDOo03
.full

er. System ,ame:
tion JointUniform Pay Military System/
ation." Manpower Management System
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(JUMPS/1 S) {45 FR 586471 September
4. 1980

Changes:

Categories of individuals covered by the
system:

Add the following to the end of the
sentence ". . . certain civilians and
other service personnel who have
attended formal Marine Corps schools"

Categories of records in the system:

Add the followig to the end of the
last sentence: ". . promotional data."

Routine uses of records maintained in
the system, including catagories of users
and the purpose of such uses:

Add the following word before the
beginning of the frst paragraph:
'interm "

Add fhe following word before the
beginning of the third paragraph:
'Exterml:"

Retention and disposal:

Delete the first sentence and
substitute: "Magnetic records are
maintained on all military personnel and
certain civilians while they are in
service or employed by the service and
for a period of 6 months after
separation.

Add the following words to the end of
the second sentence:. "... then they are
destroyed."

Record source categories:

After the word "individual" delete the
word "Marine".

MMN00001

SYSTEM NAME:

Absentee Processing and Deserter
Inquiry File

SYSTEM LOCATION:

Primary System: Absentee and
Deserter Section. Manpower Plans and
Policy Division, Manpower Department
(Code MP). Headquarters, U.S. Marine
Corps, Washington, D.C. 20380.

Decentralized Segments-U.S. Marine
Corps commands to which the absentee
or deserter is assigned for duty or
administration of official records. See
the organizational elements of the U.S.
Marine Corps as listed in the Directory
of the Department of the Navy Mailing
Addresses.

CATBSORIES OF INDIVIDUALS COVERED BY T"E
SYSTEM:

Marine Corps absentees and
desertes Marines in hands of civil
authorities, foyeign and domestic,
Marines who fail to comply with orders
to new duty stations; suspected and

convicted absentees and deserters who
have returned to military control

CATEAXoES OF RECORDS IN THE SYSTEM

File oontains personal identification
data, parent command., notation of
arrests, nature and dispositions of
criminal charges, and other pertinent
information which is necessary to
monitor, control and identify absentees
and deserters.

AUTHORITY POR MAINTENANCE OF THE
SYSTEM:

Title 5, U.S. Code 301.

ROUTME USES OF RECORDS MAINTAINED IN
THE SYSIFEM, INCWOING CATEGORIES Of
USERS ANO THE PURPOSES OF SUCH USES:.

Internal
Headquarters. U.S. Marine Corps,

Marine Corps commands, avtivities and
organizations-To coordinate the
identification, apprehension and return
of Marine absentees and deserters in
accordance with current regulations. To
record and monitor deserter/absentee
cases entered into the National Crime
Information Center's Wanted Persons
File: to monitor and assign absentees
upon their return to military control, to
ensure that absentees are formally
charged in accordance with the Uniform
Code of Military Justice prior to
expiration of the Statute of Limitations;
to monitor Marine absentees and
deserters believed to be located in
foreign countries: to monitor Marines
who have failed to comply with
permanent change of station (PCSJ
orders or orders to travel and report
without escort: to ensure
correspondence pertaining to absentees
and deserters received by the Marine
Corps is processed in a timely manner;
to ensure that appropriate action is
taken within the Manpower
Management System to join or drop
absentees to desertion; to provide
periodic management reports concerning
absentees and deserters as directed by
higher authority.

The Department of Defense (DOD)-
To coordinate with other components of
DOD as may be required to report.
identify. apprehend and return Marine
absentees and deserters to Marine
Corps control,

External:
Comptroller General of the U.S-To

respond to the Comptroller General or
any of his authorized representatives in
the course of the performance of duties
of the General Accounting Office
relating to Marine Corps Manpower
Management Programs.

The Attorney General of the U.S--To
coordinate with the Attorney General or

his authorized representatives in
connection with litigation, law
enforcement or other matters under the
direct jurisdiction of the Department of
Justice as carried out as the legal
representative of the Executive Branch.

Civilian Law Enforcement Agencies--
To coordinate with appropriate federal.
slate, and local law enforcement
agencies as may be required to report,
identify, apprehend and return Marine
absentees and deserters to Marine
Corps control.

Courts--To respond to court orders in
connection with matters before a court.

Congress of the U.S.-To respond to
inquiries of the Senate or the House of
Representatives of the United States or
any committee or subcommittee thereof
or any joint committee or joint
subcommittee of the Congress on
matters within their jurisdiction as may
be requested of the Marine Corps.

POUCIES ANM PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records are stored on magnetic tapes
and disks, microform, and in file folders.

RETRIEVABILITY:

Records may be accessed by name
and social security number.

SAFEGUARDS:

Building employs security guards.
Computer terminals and records are
located in areas accessible only to
authorized personnel that are properly
screened, cleared and trained. Use of
terminals requires knowledge of
passwords.

RETENTION AM DISPOSALI

Records vary in the period of time
retained. Records on magnetic tapes and
disks are destroyed by erasing after
disposition of the individual's case.
Paper records are maintained only as
long as necessary to transfer
information to the official personnel
record, then they are destroyed.

SYSTEM MANAGER(S) AND ADDRESS.

The Commandant of the Marine Corps
(Code MP). Headquarters, U.S. Marine
Corps, Washington. D.C. 20380.

NOTIFICATION PROCEDLWM

Information may be obtained from:
The Commandant of the Marine Corps
(Code MP]. Headquarters, U.S. Marine
Corps, Washington, D.C. 20380,
Telephone: Area Code (202] 694-292.

RECORD ACCESS PROCEDURES:

Requests from individuals should be
addressed to: The Commandant of the
Marine Corps (Code MP), Headquarters,
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U.S. Marine Corps, Federal Office
Bulliding 2, Washington, D.C. 20380.

Written requests for information
should contain the full name of the
individual, date and'place of birth,
social security number and signature.

For personal visits, the individual
should be able to provide military
identification card, driver's license or
other type of identification bearing
picture or signature or by providing
verbal'data sufficient to ensure thdt the
'individual is the subject of the inquiry.

CONTESTING RECORD PROCEDURES:

The rules for contesting contents and
appealing initial determination may be
obtained from the Commandant of the
Marine Corps (Code JA), Headquarters;
U.S. Marine Corps, Washington, D.C.
20380.

RECORD SOURCE CATEGORIES:

Information in the system is obtained
from the Marine Corps Military
Personnel Records; from the individual's
commanding officer, officer-in-charge,
federal, state and local law enforcement
agencies, lawyers, judges, Members of
Congress, relatives of the individual and
private citizens, the Veterans'
Administration and the individuals
themselves.

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE ACT.

None.

SYSTEM NAME:

Vehicle Control System.

SYSTEM LOCATION:

Organizational elements of the U.S.
Marine Corps as listed in the Directory
of the Department of the Navy
Activities.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All individuals who have motor
vehicles, boats, or trailers registered at a
particular Naval installation on either a
permanent or temporary basis.

All individuals who apply for a
Government Motor Vehicle Operator's
license.

All individuals who possess a
Government Motor Vehicle Operator's
license with authority to operate
government motor vehicles.

CATEGORIES OF RECORDS IN THE SYSTEM:

Files contains records of each
individual who has registered a vehicle
on the installation concerned to include
decal data, insurance information, state
of registration, auto license plate
inforn~ation, and perrsonal hi toryu data
required for vehicle registration and
identification. File also contains

notations of traffic-violations, citations,
suspensions, applications for
Government Vehicle Operator'S I.D.
card, operator qualifications and record
licensing examination and performance,
record of failures to qualify for
government motor vehicle operator's
permit, record of government motor
vehicle and other vehcile accidents,
information on students driver training
and identification for parking control.

AUTHORITY FOR MAINTENANCE OF THE
-SYSTEM:

Title 5, U.S. Code 301.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

Internal:
Headquarters, U.S. Marine Corps,

Marine Corps commands, activities and
organizations-For car pool locator
service, vehicle registration, parking
control, insurance information,
verification and identification of
vehicles. Records on official gov'ernment
drivers relating to their ability to
operate a motor vehicle are use to
manage a safe'and responsive motor
transport organization. Certain
information is used to conduct accident
prevention programs, revoke or suspend
government motor vehicle permits and
in disciplinary proceedings.

Department of Defense-By officials
and employees of DOD in the
performance of their official duties
relating to vehicle control.

External:
Federal, state and local government

agencies-By officials and employees to
assist in the official execution of their
duties when disclosure of such records
is warranted.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

File folders, card files, punched cards,
magnetic tapes.

RETRIEVABILITY:

-Name, social security number, case
number, organization, decal number,
state license plate number, vehicle
description.

SAFEGUARDS:

Records are maintained in areas
accessible only to authorized personnel.
Areas are locked during nonduty hours
and buildings are protected by security
guards.

RETENTION AND DISPOSAL:

Records are maintained for one year
after transfer or separation from the

installation concerned. Paper records
are then destroyed and records on
magnetic tapes are erased.

SYSTEM MANAGER(S) AND ADDRESS:

Commanding Officer of the activity in
question. See Directory of Department of
the Navy Mailing Addresses.

NOTIFICATION PROCEDURE:Information may be obtained from the
system manager. Written requests
should contain full name and social
security number. Individuals visiting the
installation concerned should provide
proper identification such as military
identification, driver's license or other
suitable identification.

RECORD ACCESS PROCEDURES:

Requests for access should be
addressed to the system manager.
Written requests should contain full
name and social security number.
Individuals visiting the installation
should provide proper identification.

CONTESTING RECORD PROCEDURES:

The agency's rules for contesting
contents and appealing initial
determination by the individual
concerned.may be obtained from the
system manager.

RECORD SOURCE CATEGORIES:

Individual concerned, other records of
the activity, investigators, witnesses,
correspondents.

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE ACT.

None.

MMN00023

SYSTEM NAME:

Prisoner Records.

SYSTEM LOCATION:

Organizational elements of the U.S.
Marine Corps as listed in the Directory
of the Department of the Navy
Activities.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All military personnel who are
confined in a detailed, adjudged or
sentenced status.

CATEGORIES OF RECORDS IN THE SYSTEM:

Information contained in the
Mzdnpower Management System data
base, personal history to include civilian
and military legal status, confinement
progress reports and medical related
information. Such other records as:
Prisoner Conduct Record, Prisoner
Confinement and Release Order,
Prisoners Request for Restoration or
Clemency, Prisoner Waiver of
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Restoration or Clemency. Court-martial
Progress Report. Prisoner Identification
Badge. Prisoner Data Card, Work and
Training Report, Mail and Visiting List,
Segregation Data Card, Prisoner Refusal
to Eat Report, Prisoner Initial Contact
Sheet, Prisoner Personal History.
Prisoner Spot Evaluation Report,
Counselor Continuation Sheet.
Disciplinary Report. Prisoner Request
Form, Prisoner Request for Fands Form,
Prisoner Request for Pastoral
Counseling, Prisoner Visiting Officer
Form, Telephone and/or Visit
Authorization Form, Receipt for Deposit
Form. Prisoner Credit Chit Prisoner
Identification Form Clothing/Health
and Comfort Inventory Form, Work
Program Request. Library Card.
Psychiatric Evaluation and Medical
Reports.

AUTHORITY FOR MA NTENANCE OF THE

SYSTEM:

Title 5, U.S. Code 301.

ROUTINE USES OF REORDS MAINTAINED IN
THE SYSSEM, INCLUDING CATEGORIES OF
USERS AND THE P*JRPOSES OF SUCH USES.

Internal.

Headquarters. U.S. Marine Corps,
Marine Corps commands, activities, and
organizations-To provide an all
inclusive file on each individual
prisimer. to assist facility staff
evaluation of personael, hi assign
prisoners to programs, to assign
custodial classification, to provide
psychiatric and medical treatment, to
provide a proper mixture of individual
and group counseling in the preparation
of the prisoner for further military
service, or to prepare him for his future
adjustment to civilian life. Routinely
used by local correctional personnel in
the day-to-day management of prisoners
within established programs, by medical
personnel, local commanders and higher
headquarters in the management and
implementation of correctional
programs.

Department of Defense and its
components-By officials and
employees of the Department in the
periormance of their official duties.

External:

Congress of the U.S.-By the Senate
or House of Representatives of the U.S.
or any committee or subcommittee
thereof on matters within their
jurisdiction requiring disclosure of the
files.

The Comptroller General of the U.S.-
By the Comptroller General or any of his
authorized representatives in the course
of the performance of the duties of the
General Accounting Office relating to
the Marine Corps.

POUCIES AND PRACTICES POR STORNG,
RETRIEVNG, ACCESSING, RETAINING, AND
DISPOIi OF R9OOROS IN THE SYSTM

STORAGE:

File folders, card files, punched cards,
magnetic tapes.

RETRIEVARILITY:

Name. social security number, case
number, organization.

SAFEGUARDS:.

Records are maintained in area
accessible only to authorized personnel.
Areas are locked during nonduty hours
and buildings are protected by security
guards.

RETENTION AND DISPOSAL:

Records are maintained at varying
lengths of time. Paper records are
destroyed at the end of the appropriate
retention period and magnetic tapes are
erased.

SYSTEM MANAGER(S) AND ADOREW

Commanding Pfficer of the activity in
question. See Directory of Department of
the Navy Mailing Addresses.

NOTIFICATION PROCEDURE:

Information may be obtained from the
system manager. Written requests
should contain full name and social
security number. Individuals visiting the
installation concerned should provide
proper identification such as military
identification, driver's license or other
suitable identification.

RECORD ACCESS PROCEDURES:

Requests for access should be
addressed to the system manager.
Written requests should contain full
name and social security number.
Individuals visiting the installation
should provide proper identification.

CONTESTING RECORD PROCEDURES

The agency's rules for contesting
contents and appealing initial
determination may be obtained from the
system manager.

RECORD SOURCE CATEGOAEs:

Individual concerned, other records of
the activity, investigators, witnesses,
correspondents.

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE ACT.

None.

MFDO00S

SYSTEM NAME:

Joint Uniform Military Pay System/
Manpower Management System
(JUMPS/MMS)

SYSTEM LOCATION:.

Primary System-Marine Corps
Central Design and Programming
Activity. 1500 East 95th Street, Kansas
City, Missouri 64131: Marine Corps
Finance Center. 1500 East 95th Street.
Kansas City, Missouri 64197.

Decentralized Segments-There are
nine Satellite/Command Data
Processing Installations (SDPI/CDPI)
which maintain files with similar
records at the following locations- SDPI
02, Marine Corps Base, Camp Lejeune.
NC 28542; SDPI 03, Marine Corps Base.
Camp Pendleton, CA 92055; SDPI 06.
FMF Pacific, FPO San Francisco, CA
96610; SDPI 09, Headquarters U.S.
Marine Corps, Washington, D.C. 20380;
SDPI 11. Marine Corps Recruit Depot.
Parris Island, SC 29905; SDPI 15, Marine
Corps Recruit Depot, San Diego, CA
92140; SDPI 17, Marine Corps Base,
Quantico, VA 22134; SDPI 27, Marine
Corps Base, Camp S. D. Butler, FPO
Seattle, WA 96773; First Marine Brigade,
FPO San Francisco, CA 96615; SDPI 16,
Marine Corps Finance Center, 1500 East
95th Street, Kansas City, Missouri 64197.

CATEGORIES OF INDIVIDUALS COVERED BY T"HE
SYSTEM

All Marine Corps military personnel
on active duty for 31 days or longer,
certain civilians and other service
personnel who have attended formal
Marine Corps schools.

CATEGORIES OF RECORDS INTWE SYSTEM

File contains personnel and pay data
which includes: Name, grade. SSN, date
of birth, citizenship, marital status, home
of record, dependents information.
record of emergency data, enlistment
contract or officer acceptance form
information, duty status, population
group, sex, ethnic group, duty station/
personnel assignment and unit
information, security investigation.
military pay record data such as
information contained on the Leave and
Earnings Statement which may include
base pay/allowances/allotments/bond
authorization, health care coverage,
special pay and bonus data, Federal and
State Withholding/Income Tax Data,
Federal Indemnity Compensation Act
Tax Withholding Data, Serviceman's
Group Life Insurance Deductions, leave
account, wage and tax summaries,
separation document code, test scores!
information, language proficiency.
military/civilian/off-duty education,
training information, awards, combat
tour information, aviation/pilot/flying
time data, lineal precedence number,
limited duty officer/warrant officer
footnotes, TAD data, power of attorney,
moral code, conduct and proficiency
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marks, years in service, promotional
data.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

Title 10 and 37, U.S. Code Section 5031
and 5201.

- ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSE OF SUCH USES:

Internal:
Headquarters, U.S. Marine Corps and

Marine Corps commands, activities and
organizations-By officials and
employees of the Marine Corps in the
performance of their assigned duties in
matters relating to a Marine's automated
personnel and or pay record.'

Department of Defense and its
components-By officials and
employees of the Department in the
performance of their official duties.

External
The Attorney General of the U.S.-By

officials and employees of the Office of
the Attorney General in connection with
litigation, law enforcement of other
matters under the direct jurisdiction of
the Department of Justice or as carried
out as the legal representative of the
Executive Branch agencies.

Courts-By officials of duly
established local, state and federal
courts as a result of court order
pertaining to matters properly within the
purview of said court.
. Congress of the U.S.-By the Senate
or the House of Representatives of the
U.S. or any committee or subcommittee
thereof, any joint committee or Congress
or subcommittee or joint committee on
matters within their jurisdiction
requiring disclosure of the files.

The Comptroller General of the U.S.-
By the Comptroller General or any of his
authorized representatives in the course
of performance of duties of the General
Accounting Office relating to the Marine
Corps.

The American Red Cross and the
Navy Relief Society-By officials and
employees of the American Red Cross
and the Navy Relief Society in the
performance of their duties. Access will
be limited to those portions of the
members record required to effectively
assist the member.

Federal, state and local government
agencies-By officials and employees of
federal, state and local government
through official request for information
with respect to law enforcement
investigatory procedures, criminal
prosecution, civil court action and
regulatory order.

To provide information to another
agency or to an instrumentality of any

governmental jurisdiction within or
under the control of the United States
which has been authorized by law to
conduct law enforcement activities
pursuant to a request that the agency
initiate criminal or civil action against
an individual on behalf of the U.S.
Marine Corps, The Department of the
Navy, or the Department of Defense. -

To provide information to individuals
pursuant to a request for assistance in a
criminal or civil action against a
member of the U.S. Marine Corps by the
U.S. Marine Corps, the Department of
the Navy, or the Department of Defense.

Department of Health and Human
Services (DHHS)-Disclosure of the

.name, rank or grade, and Social Security
Account Number of each Marine Corps
active duty military member to the
Inspector General of DHHS for the
specific purpose of comparison with
appropriate rolls reflecting recipients of
Aid to Families With Dependent
Children (AFDC).

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Data is recorded on magnetic records
and disks, punch cards, computer
printouts, microform, file folders, and
other documents.

RETRIEVABILITY:

The data contained in magnetic
records can be displayed on cathode-ray
tubes, it can be computer printed on
paper, and it can be converted to
microform for information retrieval; the
data in the supporting file folders and
other manual records is retrieved
manually. Computerized and
conventional indices are required to
retrieve individual records from the
system. Normally, all tyjes of records
are retrieved by Social Security Number
and name.

SAFEGUARDS:

Building management employs
security gnards; building is locked nights
and holidays. Authorized personnel may
enter- and leave the building during
nonworking hours but must sign in and
out. Records are maintained in-areas
accessible only to authorized personnel
that are properly screened, cleared and
trained.

Access to personal information is
limited to authorized personnel with a
need-to-know. Access is restricted to
specific applications programs, records,
and files to which personnel have a
'specific and recorded need-to-know. On
line data sets (both tape and disk)
pertaining to personal information are
password protected, areas are

controlled and access lists are used. The
files are also protected at a level
appropriate to the type of information
being processed.

RETENTION AND DISPOSAL:

Magnetic records are maintained on
all military personnel and certain
civilians while they are in service, or
employed bythe service and for a
period of 6 months-after separation.
Paper and film records are maintained
for a period of 10 years after the final
transaction, then they are destroyed,
End calendar and fiscal year
"snapshots" of the MMS data base are
maintained indefinitely in magnetic form
at headquarters, U.S. Marine Corps.

SYSTEM MANAGER(S) AND ADDRESS:

Commandant of the Marine Corps,
Codes FD/MP, Headquarters, U.S.
Marine Corps, Washington, D.C. 20380.

NOTIFICATION PROCEDURE:

Requests from individuals for
information concerning pay related
matters should be addressed to the
Commandant of the Marine Corps (Code
FD). Requests from individuals for
information concerning personnel
matters should be addressed to the
Commandant of the Marine Corps (Code
LVI).

Requesting individual must supply full
name and Social Security Number. The
requester may visit the Marine Corps
Finance Center, 1500 East 95th Street,
Kansas City, Missouri 64197 to obtain
information on whether the system
contains records pertaining to him or
her.

In order to personally visit the above
address and obtain information,
individuals must present a military
identification card, a driver's license, or
other suitable proof of identity.

RECORD ACCESS PROCEDURES:'

Information on JUMPS may be
obtained from the member's local
disbursing officer, Information on MMS
may be obtained for the member's
immediate commanding officer.
Requests for information from persons
no longer in service should be signed by
the person requesting the information.
Dates of service, Social Security
Number, and full name of requester

.should be printed or typed on the
request. It should be sent to the Marine
Corps Finance Center, 1500 East 95th
Street, Kansas City, Missouri 64197

CONTESTING RECORD PROCEDURES:

The agency's rules for access to
records and for contesting contents and
appealing initial determinations by the
individual concerned may be obtained
from the SYSMANAGER.
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RECORD SOURCE CATEGORIES:

Recruiting offices, disbursing offices.
administrative offices, and the
individual Marine are the prinicpal
sources of the information contained in
the JUMPS/MMS record for that person.

SYSTEM EXEMPTED FROM CERTAIN PROVISIONS
OF THE ACT.

None.
[FR Dor- 80-36r74 Filed 11- -Wo 8 45am1
BILLING CODE 310-71-M

Department of the Navy

Chief of Naval Operations Executive
Panel Advisory Committee;, Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5
U.S.C. App. I), notice is hereby given
that the Force Enhancement Sub-Panel
of the Chief of Naval Operations (CNO)
Executive Panel Advisory Committee
will meet on December 10-11, 1980, from
8:00 a.m. to 5:00 p.m. each day, at 2000
N. Beauregard St., Alexandria, VA. All
sessions will be closed to the public.

The entire agenda for the meeting will
consist of discussions of cover and
deception systems and procedures and
related intelligence. These matters
constitute classified information that is
specifically authorized by Executive
order to be kept secret in the interest of
national defense and is, in fact, properly
classified pursuant to such Executive
order. Accordingly, the Secretary of the
Navy has determined in writing that the
public interest requires that all sessions
of the meeting be closed to the public
because they will be concerned with
matters listed in Section 552b(c)(1) of
Title 5, United States Code.

For further information concerning
this meeting, contact Lieutenant
Commander Catherine Z. Becker,
Executive Secretary of the CNO
Executive Panel Advisory Committee,
2000 N. Beauregard Street, Room 392,
Alexandria, VA 22311. Phone (703) 756-
1205.
P. B. Walker,
Captain. JAGC, U.S. Navy, Alternate Federal
Register Liaison Officer.
November 24.1980.
[FR Dor- O-3 Filed 11-24-0 11:16 am]
BILLING COO 3610-71-M

DEPARTMENT OF EDUCATION

Fund for the Improvement of
Postsecondary Education; Closing
Date for Transmittal of Applications
for Fiscal Year 1981

AGENCY: Department of Education.

ACTION: Change in Closing Date for
Transmittal of Applications for Fiscal
Year 1981.

SUMMARY: Two closing dates are
extended for the Fund for the
Improvement of Postsecondary
Education Program. These program
announcements were contained in the
"Direct Grant Program Application
Notices for Fiscal Year 1980." published
in the Federal Register on October 7.
1981 (45 FR 66564-66618). The New
closing dates are as follows:
84.116D Fund for the Improi, ement of

Postsecondary Education. New Closing
Date-December 2.1980.

84.116K Fund for the Improvement of
Postsecondary Education. New Closing
Date-January 21. 1981.

Applicants should refer to the Federal
Register announcement on October 7 for
the necessary information to apply.
FOR FURTHER INFORMATION CONTACT.
For 84.116D, Diana Hayman (202) 245-
8091; for 84.116K, Lynn De Meester (202)
245-8091.
F. James Rutherford,
Assistant Secretary forEdurational Research
andlmprovement
[FR Dc 80-3W 46 Filed 11-ZS-80- A 4 -]

BILLING CODE 40W-l-M

DEPARTMENT OF ENERGY

National Petroleum Council,
Hazardous Wastes Task Group of the
Committee on Environmental
Conservation; Meeting

Notice is hereby given that the
Hazardous Wastes Task Group of the
Committee on Environmental
Conservation will meet in December
19q0. The National Petroleum Council
was established to provide advice,
information, and recommendations to
the Secretary of Energy on matters
relating to oil and natural gas or the oil
and natural gas industries. The
Committee on Environmental
Conservation will analyze the
environmental problems of the oil and
gas industries and the impact of current
environmental control regulations on the
avilability and costs of petroleum
products and natural gas. Its analysis
and findings will be based on
information and data to be gathered by
the various task groups. The time,
location and agenda of the Hazardous
Wastes Task Group meeting follows:

The Hazardous Wastes Task Group
will hold its first meeting on
Wednesday, December 3,1980, starting
at 1:00 p.m., In the Conference Room of
the National Petroleum Council, 1625 K
Street, N.W.. Washington, D.C.

The tentative agenda for the meeting
follows:

1. Review Task Group assignment
from the NPC Committee on
Environmental Conservation.

2. Discuss Task Group study approach
and individual assignments.

3. Discuss Task Group Schedule.
4. Discuss any other matters pertinent

to the overall assignment of the
Hazardous Wastes Task Group.

The meeting is open to the public. The
Chairman of the Hazardous Wastes
Task Group is empowered to conduct
the meeting in a fashion that will, in his
judgment. facilitate the orderly conduct
of business. Any member of the public
who wishes to file a written statement
with the Hazardous Wastes Task Group
will be permitted to do so, either before
or after the meeting. Members of the
public who wish to make oral
statements should inform L. A. Vickers,
Office of Oil and Natural Gas, Resource
Applications. 202/633-8383, prior to the
meeting and reasonable provision will
be made for their appearance of the
agenda.

Summary minutes of the meeting will
be available for public review at the
Freedom of Information Public Reading
Room. Room IE-190, DOE, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, D.C., between the
hours of 8 a.m. and 4:30 pam., Monday
through Friday, except Federal holidays.

Issued at Washington, D.C. on November
20,1980.
R. D. Langenkamp,
Deputy Assistant Secretary; Resource
Development & Operations, Resource
Applications
November 20,1980.

BIML.NG COE 45-01-M

Action on Consent Order With the Gulf
Oil Corporation
AGENCY: Department of Energy.
ACTION: Adoption of Proposed Consent
Order as final.

SUMMARY: The Office of Special Counsel
for Compliance (OSC] hereby gives the
notice required by 10 CFR 205.199J that
it has adopted the Consent Order with
the Gulf Oil Corporation, executed on
November 21,1979, and published in 45
FR 6158, January 25,1980.

As required by the regulation cited
above. OSC has solicited comments on
the Consent Order for a period of not
less than 30 days following publication
of the notice cited above. No comments
were received. OSC has determined that
the Consent Order should be made final
without modification. The Consent
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Order is effective as an order at the
Department of Energy (DOE).on
November 26, 1980.
FOR FURTHER INFORMATIONf CONTACT.
Elizabeth D. Sampath, Esq, Department
of Energy, OSC, 1421 Cherry Street,
Philadelphia, PA 19102.

Copies of the Consent Ordermay be
obtained by written request at the
freedom of Information Reading Room,.
Forrestal Building, 1000 Independence.
Ave. SW., Room 6A152.

Issuedin Washington, D.C. on the 16t. day
of June, 1980.
Paul L. Bloom,
Special Counselfor Compliance.
IFR Doc. 80-36929 Filed.it-2-80 8:45 am)

BILUNG CODE 6450-01-M -

Compliance With the National
Environmental Poircy'Act, Final'
Guidelines
AGENCY" Department of Energy.
ACTION; Adoption of special procedures
for major system acquisition profecfs
involving the competitive procurement
process.

SUMMARY-The Departmentof Energy
(DOE) hereby adopts the special
procedures for-major system acquisition
projects involving the competitive
procurement of a site and/or process as
Previously proposed in. its final,
guidelines for compliance with the
National Environmental Policy Act
(NEPA). The procedures are applicable
to all organizational units of DOE,
except the Federal Energy Regulatory
Commission (FERCJ'which is ar
independent regulatory commission
within DOE not subject to, the
supervision or direction of the other
parts of DOE.
EFFECTIVE DATE: November 26, I980.

FOR FURTHER INFORMATION CONTACT:
Dr. Robert J. Stern, Acting Director,

NEPA Affairs Division, Office of
Environmental Compliance and
Overview, Room 4G-064, Forrestal
Building, 1000 Independence Avenue
SW., Washington, D.C. 20585

Stephen H. Greenleigh, Esq., Assistant
General Counsel forEnvironment,
Room, 6D-033, Forrestal Building, 1.00
Independence Avenue SW.,
Washington, D.C. 20585 C202) 252-6947

SUPPLEMENTARY INFORMATION:-.
The DOE published its final guidelines

for compliance with NEPA in. the
Federal Register on March 28; 1980
(45FR 20694). In the final guidelinesDOE
specifically requested public comment
on Paragraph B.3.(c)(2], which was
added and published as interim
procedures to provide for NEPA

compliance formajor system acquistion
projects involving the competitive
procurement of a site and/or process.
The competitive procurement process
has confidentfalityrequirements
established pursuant to 18 U.S.C. 1905
which prohibits DOE from disclosing
business, confidential or trade secret
information. The special procedureq
provide for compliance with NEPA to
the fullest extent possible..

The environmental impact analysis
required by the special procedures will
ensure consideration of environmental
factors in selection decisions between
competing sites and/orprocesses. If
selected sites and/or processes are
likely to have significant effects on the
quality of the human environment the
special procedures provide that DOE
will prepare an EIS before making a go[
no-go decision.

A 30-daypeffod was established for
public comment on the special
procedures which are reprinted below.
No written commerits were received
during the public comment period and
accordingly, DOE hereby adopts the
interini specialprocedures as final.

Issued in Washington, D.C. on November
19, 1980.
Ruth C. Clusen,,
AssistanfSecretaryforEnvironment.

-DOE NEPA Guidelines P'aragraph
B.3.(c)(2)

(c) Project level decislonmaklng At
this level of decisionmaking, DOEis

* deciding on specific actions to execute a
program or to performh a regulatory
responsibility. Project level decisions
are generally-represented by the
approval or projects, by the approval of
disapproval of applications, orby the
decisions on applications rendered in
adjudicatoryproceedingg.

(1) *

(2) For major system acquisition
projects'involving selection of sites and/
or processes by competitive
procurement, DOEwII:

(i) Require that environmenta[ data
and analyses be submitted as a discrete
part of an offerors proposal (The evel
of detail required for environmental
data and analyses will be specified by
DOE for each applicable procurement
action. The data will-be limited to that
reasonably available to offerorsJ

(ii) Independently evaluate and verify
the accuracy ofenvironmental data and
anlyses submittedby.offerors.

(iii) For proposals in the competitive
range, prepare and consider before the
selection of sites and/orprocesses an
environmental impact analysis in
accordance with the following:

(a) In order to Comply with, 18 U.S.C.
1905 which prohibits DOE from
disclosing business, confidential, or
trade secret information, the
envirornental impact analysis will be
subject to the confidentiality
requirements of the competitive

-procurement process and therefore
exempt from mandatory public
disclosure.

(b) The environmental impact analysis.
will be based on the environmental data
and analyses submitted by offerors and
on supplemental information developed
by DOE as necessary for a reasoned
decision.

(c) The envxironmental impact analysis
will focus on environmental issues that
are pertinent to a decision, on proposals
in the competitiverange-and will
include:

(1) A brief discussion of the purpose
of eacr proposal including any site-or
process variations- having environmental
implications.

(2) Foreach proposal, a discussion of
the salient characteristics of the
proposed sites and/or processes as well

- as alternative sites and/or processes
reasonably available to the offeror or to
DOE.

(3) A brief comparative evaluation of
the environmental impacts of the
proposals. Thi evaluation. will focu; on
significant environmental issues and
clearly identify and define the
comparative environmental merits of the
proposals.

(4) A discussion of the environmental
impacts of each proposal. This
discussion will address direct and
indirect effects, short-term and long.
term effects, proposedmitigation.
measures, adverse effects which cannot
be avoided, areas where important
environmental information is Incomplete
or unavailable, unresolved
environmental Issues, and practicable
mitigating measures not included In the
proposal.

(51 To the extent known for each
proposal, a list of Federal, State, and
local government permits, licenses, and
approvals which must be obtained in
implementing the proposal.

(iv) Document the consideration given
to environmental factors in a publicly-
available selection statement to record
that the relevant environmental
consequences of reasonable alternatives
have been evaluated in the selection
process. The selection statement will not
contain business, confidential, trade
secret or other information the
disclosure of which is prohibited by 18
U.S.C. 1905 or the confidentiality
requirement' of the competitive
procurement process. The selection
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statement will be filed with the
Environmental Protection Agency.

(v) If the selected sites and/or
processes are likely to have significant
effects on the quality of the human
environment, phase subsequent contract
work to allow publicly available EIS's to
be prepared, considered and published
in full conformance with the
requirements of 40 CFR Parts 1500-1508
and in advance of a go/no-go decision.
[FR Doc 8o-36815 Filed 11-25-M 8:45 am]
BILUING CODE 6450-1-M

Proposed Subsequent Arrangement
Pursuant to section 131 of the Atomic

Energy Act of 1954, as amended (42
U.S.C. 2160) notice is hereby given of a
proposed "subsequent arrangement"
under the Agreement for Cooperation
Between the Government of the United
States of America and the Government
of Japan Concerning Civil Uses of
Atomic Energy, as amended.

The subsequent arrangement to be
carried out under the above mentioned
agreements involves approval for the
supply of 438.55 grams of uranium,
enriched to 2.38% in U-235, to be used as
standard reference material by the
Japan Nuclear Fuel Company, Ltd.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that the
furnishing of the nuclear material under
Contract Number S-JA-288 will not be
inimical to the common defense and
security.

This subsequent arrangement will
take effect no sooner than fifteen days
after the date of publication of this
notice.

For the Department of Energy.
Dated: November 20,1980.

Harold D. Bengelsdorf,
Director for NuclearAffairs, Intenational
Nuclear and Technical Programs.
[IM D=~ 80-31 Filed 11-25-ft &45 am]

BILLING OOE 6450-01-M

Proposed Subsequent Arrangement
Pursuant to Section 131 of the Atomic

Energy Act of 1954, as amended (42
U.S.C. 2160) notice is hereby given of a
proposed "subsequent arrangement"
under the Additional Agreement for
Cooperation Between the Government
of the United States of America and the
European Atomic Energy Community
(EURATOM) Concerning Peaceful Uses
of Atomic Energy, as amended.

The subsequent arrangement to be
carried out under the above mentioned
agreement involves approval for the sale
of .55 grams of natural uranium and .55

grams of thorium to the CEA, France for
use as standard reference materials.

In accordance with Section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that the
furnishing of the nuclear material under
Contract Number S-EU-6W9 will not be
inimical to the common defense and
security.

This subsequent arrangement will
take effect no sooner than fifteeen days
after the date of publication of this
notice.

For the Depdrtment of Energy.
Dated: November 20,1980.

Harold D. Bengeladorf,
Director for Nuclear A fairs Interratiwral
Nuclear and Te, hnical Programs.
[FR Duc 80-30614 'd 11-25-W &:45 ii.]

WILING CO0E 460-1-M

Economic Regulatory Administration

[ERA Docket No. 80-CERT-0371

National Steel Corp., Recertification of
Eligible Use of Natural Gas To Displace
Fuel OIl

On October 21, 1980, National Steel
Corporation (National Steel), Weirton
Steel Division, Three Springs Drive,
Weirton. West Virginia 28062, filed an
application with the Administrator of
the Economic Regulatory Administration
(ERA) pursuant to 10 CFR Part 595 for
recertification of an eligible use of 3.000
Mcf of natural gas per day, which is
estimated to displace approximately
600,000 gallons (14.286 barrels) of No. 6
fuel oil (1.4 percent sulfur) per month at
National Steel's Weirton Steel Division
located in Weirton, West Virginia. The
eligible seller of the natural gas is David
S. Towner Enterprises and the gas will
be transported by the Columbia Gas
Transmission Corporation. Notice of
that application was published in the
Federal Register (45 FR 73730, November
6, 1980] and an opportunity for public
comment was provided for a period of
ten (10) calendar days from the date of
publication. No comments were
received.

On June 21, 1979, National Steel
received the original certification (ERA
Docket No. 79-CERT-003) of an eligible
use of natural gas for use at the Weirton
facility for a period of one year. The
original certificate expired on June 20,
1980, but the applicant did not file for
recertification until October 21.1980.

The ERA has carefully reviewed
National Steel's application for
recertification in accordance with 10
CFR Part 595 and the policy
considerations expressed in the Final
Rulemaking Regarding Procedures for
Certification of the Use of Natural Gas

to Displace Fuel Oil (44 FR 47920,
August 16,1979). The ERA has
determined that National Steel's
application satisfies the criteria
enumerated in 10 CFR Part 595, and,
therefore, has granted the recertification
and transmitted that recertification to
the Federal Energy Regulatory
Commission. More detailed information
including a copy of the application,
transmittal letter, and the actual
recertification are available for public
inspection at the ERA. Division of
Natural Gas Docket Room, Room 7108,
RG-55. 2000 M Street NW., Washington.
D.C. 20461, from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, except Federal
holidays..

Issued in Wasbington. D.C. November 20,
1980.

F. Scott Bush,
AssistantAdministrator, Office cfRedguatozT
PAjclz EconomzicRe zulator Adminis!ration.
[FR Dcc. Ww.6 FAI11-27-W 3:t5 an]

IL CODE .066451-M

Peterson Petroleum, Inc.; Action Taken
on Consent Order

AGENCY: Economic Regulatory
Administration, Department of Energy.

ACTION: Notice of action taken and
opportunity for comment on Consent
Order.

SUMMARY:. The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) announces action taken
to execute a Consent Order and on
potential claims against the refunds
deposited in an escrow action
established pursuant to the Consent
Order.
DATE: Effective date: October 27, 1980.
COMMENTS BY: December 26,1980.

ADDRESS: Send comments to: Herbert
Maletz, New York Audit Director,
Northeast District, 252 Seventh Avenue,
New York, New York 10001, (212) 620-
6706.
FOR FURTHER INFORMATION CONTACT

Herbert Maletz, New York Audit
Director, Northeast District, 252 Seventh
Avenue, New York, New York 10001,
(212) 620-6706.
SUPPLEMENTARY INFORMATION. On
October 27,1980, the Office of
Enforcement of the ERA executed a
Consent Order with Peterson Petroleum,
Inc. Under 10 CFR 205.199J(b), a Consent
Order which involves a sum of less than
$.500,000 in the aggregate, excluding
penalties and interest, becomes effective
upon its execution.
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I. The Consent Order
Peterson Petroleum, Inc. (Peterson),

with its home offices located in Hudson,
New York, is a firm engaged in the
resale of motor gasoline and is subject
to the Mandatory Petroleum Price and
Allocation Regulations at 10 CFR, Parts
210, 211, 212. To resolve certain civil
actions which could be brought by the
Office of Enforcement of the Economic
Regulatory Administration as a result of
its audit of Peterson, the Office of
Enforcement of the ERA, and Peterson
entered into a Consent Order, the.
significant terms of which are as'
follows:

1. During the period May 1, 1979
through June 30, 1979 (audit period),
Peterson allegedly overcharged'its
wholesale class of purchaser in the
resale of motor gasoline.

2. It is alleged that Peterson
incorrebtly computed its maximum legal
selling price in its sales of motor
gasoline to the classes of purchaser
listdd above during the audit period. As
a result, Peterson charged prices-in
excess of those permitted under 10 CFR
212.93(a).

3. This Consent Order constitutes
neither an admission by Peterson that it
has violated the Mandatory Petroleum
Price Regulations nor a finding by ERA
that Peterson has violated such
regulations.

4. The provisions of 10 CFR 205.199,
including the publication of this Notice,
are applicable to the Consent Order.

II. Disposition of Refunded Overcharges
In this Consent Order, Peterson to

refund, in full settlement of any civil
liability with respect to actions which
might be brought by the Office of
Enforcement, ERA, arising out of the
transactions specified in 1.1. above, the
sum of $32,816.16.

In order to accomplish the refund of
overcharges, Peterson will issue, during
the refund period, certified checks made,
payable to the United States
Department of Energy and, delivered to
the Assistant Administrator for
Enforcement, ERA. These funds will
remain in a suitable account pending the
determination of their proper
disposition.

The DOE intends to distribute the
Peterson refund amount in a just and
equitable manner in accordance with
applicable laws and regulations.
Accordingly, distribution of such
refunded overcharges requires that only
those "persons" (as defined at 10 CFR-
205.2) who actually suffered a loss as a
result of the transactions described in
the Consent Order receive appropriate

refunds. Because of the petroleum
industry's complex marketing system, it
is likely that overcharges have either
been passed through as higher prices to
subsequent purchasers or offset through
devices such as the Old Oil Allocation
(Entitlements) Program, 10 CFR 211.67.
In fact, the adverse effects of the
overcharges may have become so
diffused that it is a practical
impossibility to identify specific,
adversely affected persons, in which
case disposition of the Peterson refunds
will be made in the general public -

interest by an appropriate means such
as payment to the Treasury of the
United States pursuant to 10 CFR
205.299I(a).

III. Submission of Written Comments

A. Potential Claimants: Interested
persons who believe that they have a
claim to all or a portion of the Peterson.
refund amounts should provide written
notification of the claim to the ERA at
this time. Proof of claims is not now
being-required. Written notification to
the ERA at this time is requested
primarily for the purpose of identifying
valid potential claims to this refund
amount. After potential claims are
identified, procedures for the making of
proof of claims maybe established.
Failure by a person to provide writter
notification of a potential claim within
the comment period for this Notice may
result in the DOE irrevocably disbursing
the funds to other claimants or to the
general public interest.

B. Other Comments. The ERA invites
interested persons to comment on the
terms, conditions, or procedural aspects
of this Consent Order.

You should send your comments or
written notification of-a claim to Herbert
Maletz, New'York Audit Director,
Northeast District, 252 Seventh Avenue,
New York, New York 10001. You may
obtain a free copy of this Consent Order
by writing to the same address or by
calling (212) 620-6766.

You should identify your comments or
'written notification of a claim on the
outside of your envelope and on the-
documents you submit with the
designation, "Comments on Peterson
Petroleum, Inc. Consent Order". We will
consider all comments we receive by
4:30 p.m., local time, on (30 days from
publication). You should identify any
information or data which, in your
opinion, is confidential and submit it in
accordance with the procedures in 10
CFR 205.9(f).

Issued in Philadelphia, Pennsylvania on the
3d day of November 1980.
Edward Momorella,
Northeast District Managerof Enforcement.
[FR Doc. 8036817 Filed 1I-2C5-00:45 am)

BILLING CODE 6450-01-M

Alaska Power Administration
[Rate Order No. APA-4]

Eklutna Project; Order Confirming and
Approving an Extension of Power
Rates on an Interim Basis
AGENCY: Alaska Power Administration,
Department of Energy.
ACTION: Notice of extension of power
rates on an interim basis-Eklutna
Project, Alaska.

SUMMARY: Notice is given of a Rate
Order, No. APA-4, of the Assistant
Secretary for Resource Applications,
extending power rates on an interim
basis for power marketed by the Alaska
Power Administration from the Eklutna
Project, Alaska.
FOR FURTHER INFORMATION CONTACT.
James A. Bra$dale, Office of Power

Marketing Coordination, Department
,of Energy, Room 3349, 12th and
Pennsylvania Avenue, NW,
Washington, D.C. 20461 (202) 633-
8338.

Gordon J. Hallum, Chief, Power
Division, Alaska Power
Administration, Department of
Energy, P.O. Box 50, Juneau, Alaska
99802 (907) 586-7405.

SUPPLEMENTARY INFORMATION: By
Delegation Order No. 0204-33, effective
January 1, 1979 (43 FR 60838, December
28, 1978), the Secretary of Energy
delegated to the Assistant Secretary for
Resource Applications the authority to
develop power and transmission rates,
acting by and through the Administrator,
and to confirm, approve, and place in
effect such rates on an interim basis.
The same delegation order delegated to

-the Federal Energy Regulatory
Commission (FERC) the authority to
confirm and approve on a final basis or
to disapprove rates developed by the
Assistant Secretary under the
delegation,

Pursuant to the delegation order, on
December 4, 1979, the Assistant
Secretary issued Rate Order No, APA-2
(44 FR 70861 December 10, 1979)
confirming and approving on an interim
basis, effective January 1, 1980, Rate
Schedules A-F8 and A-N7 for power
marketed by the, Alaska Power
Administration from the Eklutna Project.
The rates are to remain in effect for a
period of 12 months unless the period is
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extended or until the FERC confirms and
approves them, or substitute rates, on a
final basis. The rates were submitted to
the FMC for confirmation and approval
on a final basis on December 4,1979.

The FEC has not yet acted on the
rates, and the purpose of Rate Order No.
APA-4 is to extend the power rates for
another 12 months (thmough December
31, 19) unless further exteided or until
the FERC confirms and approves them.
or substitute rates, on a final basis.

Issued in Washington. D.C.. November 20,
1980.
Ruth ). Davis,
Assistant Secretary. Resource Applicatins.

Assistant Secretary for Resource
Applicatioms. Department of Energy

In the Matter of: Alaska Power
Administration--Eklutna Project Power
Rates: Rate Order No. APA-4.
Order Confirming and Approving an
Extension of Power Rates on an Interim Basis
November 20,1980.

Pursuant to Sections 302(a) and 301(b)
of the Department of Energy
Organization Act, Pub. L. 95-91, 91 Stat.
565, the functions of the Secretary of the
Interior and the Federal Power
Commission under the Eklutna Project
Act of July 31, 1950. 64 StaL 382, as
amended were transferred to and vested
in the Secretary of Energy. By
Delegation Order No. 0204-33. effective
January 1.1979,43 FR 50636 (December
28, 1978), the Secretary of Energy
delegated to the Assistant Secretary for
Resource Applications the authority to
develop power and transmission rates,
acting by and through the Administrator,
and to confirm, approve, and place in
effect such rates on an interim basis and
delegated to the Federal Energy
Regulatory Commission the authority to
confirm and approve on a final basis or
to disapprove rates developed by the
Assistant Secretary under the
delegation. This rate order is issued
pursuant to the delegation to the
Assistant Secretary.

Background
Pursuant to Delegation Order No.

0204-33, on December 4. 1979 the
Assistant Secretary for Resource
Applications issued Rate Order No.
APA". (44 FR 7188, Decrnber 10, 1979)
confirming and approving on an interim
basis, effective January 1.1980, Rate
Schedules A--8 and A-N7 for power
marketed by the Alaska Power
Admiistration7's Ekutna Project. The
rate order stated that the rates "' *
shall remain in effect on an interim
basis for a period of 12 months unless
such period is extended or until the
FERC confirms and approves them, or

substitute rates, on a final basis." The
rate schedules were submitted to the
FERC for confirmation and approval on
a final basis by the Assistant
Secretary's letter of December 4,1979

Discussion

Inasmuch as the Federal Energy
Regulatory Commission is not expected
to complete its confirmation and
approval of the Eldutna Project power
rate by December 31.1980, a further
extension of the interim rate is
necessary.

Order

In view of the foregoing and pursuant
to the authority delegated to me by the
Secretary of Energy, I hereby confirm
and approve on an interim basis,
effective January 1. 1981, an extension uf
existing Rate Schedules A-F8 and A-N7
These rates shall remain in effect
through December 31,1981. unless
extended, or until the FERC confirms
and approves them, or substitute rates,
on a final basis.

Issued in Washington. DC. Noi ember 20
1980.
Ruth M Davis
Assistant Secretar; ResourrceApplcuthos

Eklutna Project, Alaska-Schedule A-FS

Schedue of Rates for Wholesah Firm Potvr
Service

Efrecthe. January 1, 198,
Available: In the area served by the

Eklutna Project, Alaska.
ApplicoNe: To wholesale power customers

for general power service.
Character and Conditions of Service:

Alternating current. sixty cycles, three-phase
delivered and metered at the low voltage side
of substation.

Monthly Rate
Capacity Charge. None.
Energy Charge All energy at 12.5 mills per

kilowatt-hour.
Minimum Annual Capa cty Cha X,, None
Bilhng Demand Not applicable.
Adtustaents For TransformerL. $ses If

delivery is made at the high-%.oltage side of
the customer's substation but metered a! the
low.voltage side, the meter readings w ill be
increased 2 percent to compensate for
transformer losseL

ForPowerFactolr None. The cusfOmer ill
normally be required to maintain a power
factor at the point of deht cry of between 90
percent lagging and 90 percent leadwig

For Auxihry Power Ser ice. Auxilary
power supplies may be used in con nction
with the service hereunder if the parties
hereto, prior to the ContraLtor's ili7ra on uf
any such auxiliary power supply, hane
entered into a written operating agreement
defining the procedure by which the amount
of power and energy supplied by the United
States wilt be determined.

Eklutaa Project, AlaslaLS-d A-N7

Sc edue of Rates for Non irr Service
Effectire: January 1.1960.
Available. In the area served by the

Eklufna Project. Alaska.
A plicabe: To firm power customers

noraally maintaining generating facilities or
other sources of energy sufficient to supply
their requirements.

Caocc-ter and Conditiors of Service
Alternating current, sixty cycles, three-phase
delivered and metered at points of delivery
and voltage to be determined by the Alaska
Pwer Administration.

Mort7zhy Rate.
Demand Charge None.
Energy Charge: 5.0 mills per kilowatt-hour

fur all enerp- under this schedule
Mhrerum Bill None.
Adjustrients FKr Character ard Cond;hons

ofSers-ire. None.
For T.-nsforn'erLosses: If delivery is made

at the high-voltage side of the customer's
substation but metered at the low-voltage
side, the meter readings will be increased 2
percent to compensate for transformer losses.
IFR IX.. 80-0S FLid 11-- afZ am]
BILLING CODE 9116"$_161

Federal Energy Regulatory
Commission

Advisory Committee on Revision of
Rules of Practice and Procedure,
Subcommittee on Review of
Commission Decisional Process;
Meeting

November 20. 1980.

Pursuant to the provisions of the
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770). notice is hereby
given that the Subcommittee on Review
of the Commission Decisional Process of
the Advisory Committee on Rev;sion of
Rules of Practice and Procedure will
meet Thursday, December 4,1960, from
2:00 pm. to 5:00 p.m., at the Federal
Energy Regulatory Commission, 825 N.
Capitol Street NE., Room 9306.
Washington. D.C.

The purpose of the meeting is to
discuss alternative means by which the
Commission may permit natural gas
pipelines, local distribution companies,
and end-users of natural gas to buy and
sell surplus entitlements of natural gas.

The meeting is open to the public. A
transcr7pt of the meeting will be
available for public review and copying
at FERC's Division of Public
Information. Room 1000, 825 N. Capitol
Street NE., between the hours of 8:30
a.m. and 5:00 p.m., Monday through
Friday except Federal holidays. In
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addition, any person may purchase a
copy of the transcript from the reporter.'
Kenneth F. Plumb, -

Secretary.
[FR Doc. 80-30794 Filed 11-25-80; 45 am]

BILUNG CODE 645045-M

(Project No. 3523]

Atlantic Power Development Corp.;
Application-for Preliminary Permit
November 19, 1980.

Take notice that Atlantic Power
Development Corporation (Applicant)
filed on October 2, 1980, and application
for preliminary permit [pursuant to the
Federal Power Act, 16 U.S.C. 791(a]-
825(r)] for proposed Project No. 3523 to
be known as the Monongahela Lock and
Dam No. 8 Hydroelectric Project located
on the Monongahela River in Fayette
County., Pennsylvania. The application
is on file with the Commission and is
available for public inspection.
Correspondence with the Applicant
should be directed to: Mr. Thomas F.
Nolan IV, Attorney at Law, 401 C Street
N.E., Washington D.C. 20002. Any .
person who wishes to file a response to
this notice should read the entire notice
and must comply with the rbquirements
specified for the particular kind of
response that person wishes to file.

Project Description-The proposed
project Would utilize the existing Corps
of Engineers' Monongahela River Lock
and Dam No. 8 and would consist of a
powerhouse with one or more
generating units having a total rated
capacity of 5,900 kW, and a
transmission line. The project would be
capable of generating up -to 33,100 MWh
annually saving the equivalent of 55,000
barrels of oil.

Purpose of Project-Energy generated
at the project would be sold to the local
electric public utility.

Proposed Scope and Cost of Studies
under Permit-The work proposed
under the preliminary permit would
include economic analysis
environmental impacts. Based on results
of these studies, Applicant would decide
whether to proceed with more detailed
studies and the preparation of an
application for license to construct and
operate the project. Applicant estimates
that the cost of the work to be
performed under the preliminary permit
would be $88,000.

Purpose of Preliminary Permit -A
preliminary permit does not authorize
construction. A permit, if issued, gives
the Permittee, during the term of the
permit, the right of priority of
application for license while the
Permittee undertakes the necessary

studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project, the market for power,
and all.other information necessary for
inclusion in an application for a license.

Agency Comments-Federal, State,
and local agencies that receive this
notice through direct mailing from the
Commission are invited to submit
comments on the described application
for preliminary permit. (A copy of the
application may be obtained directly
from the hpplicant.) Comments should
be confined to substantive iisues
relevant to the issuance of a permit and
consistent with the purpose of a permit
as described in this notice. No other
formal request for comments will be
made. If an agencydoes not file
comments within the time set below, it
will be presumed to have no comments.

Competing Applications---Anyone
desiring to file a competing application
must submit to the Commission, on or
before January 23, 1981, either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later than
March 24,1981. A notice of intent must
conform with the requirements of 18
CFR 4.33 (b) and (c) (1980). AS
competing application must conform
with the requirements of 18 CFR 4.33(a)
and (d] (1980).

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be heard
or to make any protests about this
application ahould file a petition to
intervene or a protest with the
Commission, in accordance with the
requirements of its Rules of Practice and
Procedure, 18 CFR 1.8 or 1.10 (1980].

- Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a person who merely files a
protest or comments does not become a
party to the proceeding. To become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protest, or
petition to intervene must be received
on or before January 23, 1981.

Filing and Service of Responsive
Documents-Any comments, notices of
intent, competing applications, protests,
or petitions to intervene must bear in all
capital letters the title "COMMENTS",
"NOTICE OF INTENT TO FILE
COMPETING APPLICATION",
"COMPETING APPLICATION",
"PROTEST", OR "PETITION TO

INTERVENE", as applicable. Any of
these filings must also state that It is
made in response to this notice of
application for prelimlrary permit for
Project No. 3523. Any domments, notices
of intent, competing applications,
protests, or petitions to intervene must
be filed by providing the original and
those copies required by the
Commissidn's regulatlors to: Kennoth F.
Plumb, Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426. An additional copy must be sent
to: Fred E. Springer, Chief, Applications
Branch, Division of Hydropower
Licensing, Federal Energy Regulatory
Commission, Room 208, 400 First Street
NW., Washington, D.C. 20426. A copy of
any notice of intent, competing
application, or petition to intervene must
also be served upon each representative
of the Applicant specified in the first
paragraph of this notice.
Kenneth F. Plumb,
Secretary.
[FR Doec. 80-3600 Filed 11-25-0; 8:45 am)

BILLING CODE 6450-85-M

[Project No. 3521]

Atlantic Power Development Corp.;
Application for Preliminary Permit
November 19, 1980.

Take notice that Atlantic Power
Development Corporation (Applicant)
filed on October 2, 1980, an application
for preliminary permit [pursuant to the
Federal Power Act, 16 U.S.C. 791(a)-
825(r)J for proposed Project No. 3521 to
be known as the Monongahela Lock and
Dam No. 7 Hydroelectric Project located
on the Monongahela River In Fayette
County, Pennsylvania. The application
is on file with the Commission and is
available for public inspection.
Coriespondence with the Applicant
should be directed to: Mr. Thomas F,
Nolan-IV, Attorney at Law, 401 C Street
NE., Washington, D.C. 20002. Any
person who wishes to file a response to
this notice should read the entire notice
and must comply with the requirements
specified for the particular kind of
response that person wi'shes to file.

Project Description-The proposed
project would utilize the existing Corps
of Engineers' Monongahela River Lock
and Dam No. 7 and associated reservoir
and would consist of a powerhouse with
one or more generating units having a
total rated capacity of 8,200 kW, and a
transmission line. The Applicant
estimates that the average annual
energy output would be 46,000 MWh
annually, saving the equivalent of 76,000
barrels of oil.

Id
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Purpose of Project-Energy generated
at the project would be sold to Ote local
public utility.

Proposed Scope and Cost of Studies
under Penitd-The work proposed
under the preliminary permit would
include economic analysis, preparation
of preliminary engineering plans, and a
study of environmental impacts. Based
on results of these studies, Applicant
would decide wheer to proceed with
more detailed studies and the
preparation of an application for license
to construct and operate the project.
Applicant estimates that the cost of the
work to be performed under the
preliminary permit would be SA00

Purmse of Preimiory Penmit-A
preliniary permit does not authorize
construction. A permit, if issued, gives
the N .nittee, during the term of the
permit, the right of priority of
application for license while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project, the market for the
power. and all other information
necessary for inclusion in an application
for license.

Agency Comments-Federal. State,
and local agencies that receive this
notice through direct mailing from the
Commission are invited to submit
comments on the described application
for preliminary permit. (A copy of the
application may be obtained directly
from the ApplicantL Comments should
be confined to substantive issues
relevant to the issuance of a permit and
consistent with the purpose of a permit
as described in this notice. No other
formal request for comments will be
made. If an agency does not file
comments within the time set below, it
will be presumed to have no comments.

Compeing Applications-Anyone
desiring to file a competing application
must submit to the Commission, on or
before January 23,1981, either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later than
March 24, 1981. A notice of intent must
conform with the requirements ofr18
CFR 4.33 (b) and (c) (1980). A competing-
application must conform with the
requirements of 1 CFR 4.33 (a) and (d)
(1980).

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be heard
or to make any protest about this
application should file a petition to
intervene or a protest with the
Commission, in accordance with the
requirements of its Rule of Practice and

Procedure, 18 CFR 1.8 or 1.10 (190).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in 11.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a person who merely files a
protest or comment does not become a
party to the proceeding. To become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commistion's
Rules. Any comments, protest, or
petition to intervene must be filed on or
before January 23.191.

Filing and Service of Responsive
Documents-Any comments, notices of
intent, competing applications, protests,
or petitions to intervene must bear in all
capital letters the title "Comments".
"Notice of Intent to file Competing
Application". "Competing Application".
"Protest", or "Petition to Intervene", as
applicable. Any of these filings must
also state that it is made in response to
this notice of application for preliminary
permit for Project No. 3521. Any
comments, notices of intent, competing
applications, protests. or petitions to
intervene must be filed by providing the
original and those copies required by the
Commission's regulations to: Kenneth F.
Plumb. Secretary, Federal Energy
Regulatory Commission. 825 North
Capitol Street NE., Washington, D.C.
20426. An additional copy must be sent
to Fred E. Springer. Chief, Applications
Branch, Division of Hydropower
Licensing. Federal Energy Regulatory
Commission, Room 208.400 First Street.
NW., Washington, D.C. 20426. A copy of
any notice of intent, competing
application, application, or petition to
intervene must also be served upon each
representative of the Applicant specified
in the first paragraph of this notice.
Kenneth F. Plumb,
Secretar'
IFR Dc 55-660 FnIrd 31-58 &45 ar]
BILLING OOE 540-5-

[Docket No. ER79-370]

Consolidated Edison Company of New
York, nc4 Order Accepting Rates for
Filing, Granting Waiver of Notice
Requirements, Granting Waiver of
Regulations and Allowing Intervention

Isued November 19.1980.
On September 26, 1900. Consolidated

Edison Company-of New York (Con Ed)
completed its filing of two proposed
supplements to its Transmission
Agreement with the Power Authority of
the State of New York (PASNY) for the
transmission of power to PASNY retail

customers located in Con Ed's service
area.I The proposed transmissfon
charges would increase revenues for a
twelve month period ending March 31,
1960 by approximately $5.2 million
(20%). Con Ed has requested waiver of
the notice requirements to permit an
effective date of April 24. 1979 for its
Supplement No. 5 and July 21.1979 for
its Supplement No. 6 to correspond with
the effective dates approved by the New
York Public Serwice Commission for Con
Ed's retail rates for the PASNY
customers. Con Ed has also requested
waiver of provisions of Section 35.13 of
the Commission's regulations to allow
Con Ed to submit a Period I study
employing cost of service data based on
calendar year 1977.

Notice of the filing was issued on May
21. 1979, with protests or petitions to
intervene due on or before June 11, 1979.
On June 11, 1979, PASNY filed a petition
to intervene. In support of its petition.
PASNY states that the proposed rates
will be passed on directly to its retail
customers and that its interests in this
docket are not adequately represented
by any other party. PASNY has not
requested a hearing.

Background

Con Ed originally submitted for filing
in the instant docket one supplement to
its Transmission Agreement with
PASNY on May 15. 1979. Con Ed
requested in the filing that the
Commission waive its regulations which
required the company to file a case-in-
chief, noting that the proposed rates
represented PASNY's proportionate
share of a retail rate increase granted to
Con Ed by the New York Public Service
Commission. Con Ed's proposed rate
schedules contained rates that consisted
of the company's charges to PASNY's
retail customers without any breakdown
between charges for transmission
(jurisdictional) services and distribution
and metering (non-jurisdictional)
services. By letter dated July 18, 1979,
the Secretary informed Con Ed that its
submittal was deficient with respect to
Sections 35.1 and 35.13 of the
Commission's regulations and directed
Con Ed to submit appropriate case-in-
chief materials along with rate
schedules that clearly and specifically
set forth the company's jurisdictional
transmission charges. On November 19,
1979, Con Ed was informed by the
Director of the Office of Electric Power
Regulations that its May 15, 1979
submittal remained deficient and was
directed to comply with the July 18, 1979

' Con Ed's fUnLz was origially siibittedby the
company on Ma) 15. 197 and found to be de cien.
as discused below.
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letter order of the Commission within
fifteen days. Con Ed did not comply
within fifteen days. Instead, on
December 3, 1979, Con Ed filed a letter
requesting the Commission to reconsider
its submittal and again requested waiver
of the regulations. At a March 12,1980
Commission meeting, the Commission,
in considering Con Ed's motion for
reconsideration, requested its staff to
meet with representatives of Con Ed in
the hope that efforts could be made to
resolve the problems relating to Con
Ed's submittals. Conferences and
discussions were subsequently held
between the Commission Staff and Con
Ed. The instant submittal containing the
revised iate form is the result of'these
conferences and discussions.

The problems which the Commission
has been faced with as a result of Con
Ed's filing are not new to this
Commission. In Docket No. ER77-52,
Con Ed's proposed rate schedules were
accepted for filing by letter order.
However, the letter order provided that
Con Ed was to file transmission rates to
PASNY derived from a specific cost-of-
service study within six months, in
compliance with Section 35.13 of the
Commission's regulations, in Docket
Nos. ER78-6 and ER78-365, Con Ed also
failed to file in compliance with the
Commission's regulations. The filing in
Docket No. ER78-6 was rejected while
the filing in Docket No. ER78-365 was
twice made deficient for failure to
comply with the regulations.

Discussion
Con Ed has proposed a wheeling

charge of $1.763/kW or .494 cents/kWh
under its Supplement No. 5 and $1.778/
kW or .498 cents/kWh under
Supplement No. 6. The rate design
allows Con Ed to bill on either a kW or
kWh basis depending on available
metering. The Commission's review of
Con Ed's filing in this case indicates that
the iates proposed by the company for
jurisdictional service would not result in
excess revenues. The Commission will
therefore accept the rates for filing as
ordered below. The Commission will
also grant Con Ed's request for waiver
of the notice requirements as well as the
applicable provisions of Section 35.13 of
the regulations. Such waivers will be
granted, however, with the clear
understanding that Con Ed will submit
its future filings in a manner which
clearly and specifically sets forth the
rates for service to PASNY subject to
the Commission's jurisdiction in.
compliance with the Commission's
regulations.

Prior to the instant revised submittal,
Con Ed's filings have patently failed to
provide the information necessary for-

the Commission staff to perform an
adequate evaluation of the Con Ed's
jurisdictional rates to PASNY. Even in
the present filing, the Commission has
waived its regulations in several
respects in consideration of the unusual
situation involved in the Con Ed/
PASNY service arrangement a'nd the
regulatory burdens as would follow from
insistence on full compliance with our
filing requirements. It is understood that
information adequate to our task will be
provided with respect to future filings,
recognizing that similar waivers may be
proper to future filings, and might be
granted upon appropriate application by
Con Ed at the time of such filing.
The Commission orders:

(A] Waiver of the notice requirements
of § 35.3 of the Commission's regulations
is hereby granted.

(B] Con Ed's submittal is hereby
accepted for filing with Supplement No.
5 to become effective as of April 24, 1979
and Supplement No. 6 to become
effective July 21, 1979, as requested.

(C) Waiver of the filing requirements
under section 35.13 is hereby granted.

(D) PASNY's petition to intervene is
granted.

(E] The Secretary shall promptly
publish this order in the Federal
Register.

By the Commission.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-380z Filed 11-25-W, 8:45 am]
BILNG CODE 6450-85-

[Project Nos. 5, 2776]

Montana Power Co. and Confederated
Salish and Kootenal Tribes of the
Flathead Reservation; Competing.
Applications for New-Major License for
Constructed Project
November 18, 1980.

Take notice that the Montana Power
Company (MPC] filed on June 1,1976,
and the Confederated Salish and
Kootenai Tribes (Tribes) of the Flathead
Reservation filed on June 2, 1976,
competing applications for a new major
license [pursuant to the Federal Power
Act, 16 U.S.C. § 791(a]-825(r]] for the
constructed Kerr Project, located on the
Flathead River in Flathead and Lake
Counties, Montana. FERC Project No. 5
has been assigned to MPC's Application
while FERC Project No. 2776 has been
assigned to the Tribes Application. The
original license for Project No. 5 expired
on May 22, 1980. The license for Kerr
Project No. 5 is currently operating
under an annual license.
Correspondence concerning MPC's.

application should be directed to: Mr. J.
A. McElwain, President, the Montana
Power Company, 40 East Broadway,
Butte, Montana 59701, with copies to Lee
S. Sherline, Leighton & Sherline, Suite
406, 1701 K Street, NW., Washington,
D.C. 20006. Correspondence concerning
the Tribes' application should be
directed to: Richard Anthony Baenen,
Esquire, Wilkinson, Cragun & Baker,
1735 New York Avenue, NW,,
Washington, D.C. 20008, with copies to
Major Fred J. Houk, Jr., Tribal Secretary,
the Confederated Salish and Kootenai
Tribes of the Flathead Reservation,
Dixon, Montana 59831.

Project Description-The Kerr Project
consists of: (1) a 204-foot high by 381-

.foot long concrete arch dam with 14
overflow spillway sections each 21 feet
long and 27 feet high: (2) Flathead Lake,
a natural lake, with storage capacity of
1.2 million acre-feet between elevations
2883 feet and 2893 feet; (3) two intake
structures; (4) ihree 23-foot diameter
concrete lined horseshoe power tunnels,
each about 800 feet long; (5) serving a
powerhouse containing three Francis-
type turbine-generating units each rated
at 60 Mw; (6) a substation, which Is an
extension of the powerhouse, containing
the main power transformers; (7] three
1,500-foot long, 115-kV transmission
lines connecting the powerhouse to the
Kerr switchyard (Kerr switchyard Is a
part of MPC's interconnected
transmission system); and (8]
appurtenant facilities.

-Available recreation activities at the
project include hunting, fishing,
camping, hiking, boating, swimming, and
winter sports. Several private,
commercial, and public facilities are
available at the project. A park and a
scenic overlook is provided, at the
project, by MPC. Neither MPC nor the
Tribes proposed to construct additional
recreational facilities at the project,

Accoridng to MPC's application: (1)
the project output is incorporated into
MPC's transmission distribution system
for use within its service area; (2) the
estimated net investment In the project
is $17.1 million as of May 22, 1980, which
is less that its estimate of fair value of
$76.4 million; (3) the estimated
severence damages in the event of
takeover by the United States is $350
million; (4] the taxes paid by the
company for the fiscal year 1975-70
amounted to $543,000. According to the
Tribes' application the use of the power
generated by the project would be the
same if the Tribes were to receive the
license for the Kerr Project. The Tribes
state that they would operate wholly In
the State of Montana.

Competing Applications-Anyone
desiring to file acompeting application

I
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must submit to the Commission. on or
before January 26,1981, either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later than May
26,1981. A notice of intent must conform
with the requirements of 18 CFR 4.33(b)
and (c), )as amended 44 Fed. Reg*.'61328,
October 25,1979). A competing
application must conform with the
requirements of 18 CFR, 4.33(a) and (d),
(as amended, 44 FR 61328, October 25,
1979).

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be heard
or to make any protest about this
application should file a petition to
intervene or a protest with the Federal
Energy Regulatory Commission, in
accordahce with the requirements of the
Commission's Rules of Practice and
Procedure, 18 CFR, § 1.8 or § 1.10 (1979).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a person who merely files a
protest or comments does not become a
party to the proceeding. To become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protests, or
petitions to intervene must be filed on or
before January 26, 1981. The
Commission's address is: 825 North
Capitol Street, NE., Washington D.C.
20426. The application is on file with the
Commssion and is available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Dor- 8O-W%9 Filed i1-25-.a &~45 am)
BLING COOE 6490-

[Project No. 3468]

Pacific Northwest Generating Co.;
Application for Preliminary Permit
November 19, 1980.

Take notice that Pacific Northwest
Generating Company (Applicant) filed
on September 15, 1980, an application
for preliminary permit [pursuant to the
Federal Power Act, 16 U.S.C. § § 791(a)-
825(r)] for proposed Project No. 3468 to
be known as Owyhee Tunnel No. 1
Project located on the Owyhee River in
Malheur County, Oregon. The
application is on file with the
Commission and is available for public
inspection. Correspondence with the
Applicant should be directed to: Mr.

David E. Piper, Pacific Northwest
Generating Company, 8383 N.E. Sandy
Blvd., Portand, Oregon 97220. Any
person who wishes to file a response to
this notice should read the entire notice
and must comply with the requirements
specified for the particular kind of
response that person wishes to file.

Project Description-The proposed
project would consist of: (1) construction
of a new intake structure at the existing
intake for Tunnel No. 1: (2) an
underground powerhouse with a rated
capacity of 8.0 MW; (3) a 200-foot long
tailrace tunnel discharging into the
existing Tunnel No. 1; and (4) a
transmission line extending to an
existing substation near the right
abutment of Owyhee Dam.

The Applicant estimates that the
average annual energy output would be
23,000 MWh.

Purpose of Project-Power produced
by the project would be used to meet the
needs of the Pacific Northwest
Generating Company's members.

Proposed Scope and Cost of Studies
under Permit-Applicant would
undertake a study of the technical,
environmental, economic, and financial
feasibility of the project. If the project is
determined to be feasible, a preliminary
design and environmental study would
be conducted to allow Applicant to
prepare and file an application for
license. The cost of the feasibility study
is estimated at $75,300.

Purpose of Preliminary Permit-A
preliminary permit does not authorize
construction. A permit, if issued, gives
the Permittee, during the term of the
permit, the right of priority of
application for license while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project, the market for the
power, and all other information
necessary for inclusion in an application
for a license.

Agency Comments-Federal, State.
and local agencies that receive this
notice through direct mailing from the
Commission are invited to submit
comments on the described application
for preliminary permit. (A copy of the
application may be obtained directly
from the Applicant.) Comments should
be confined to substantive issues
relevant to the issuance of a permit and
consistent with the purpose of a permit
as described in this notice. No other
formal request for comments will be
made. If an agency does not file
comments within the time set below, it
will be presumed to have no comments.

Competing Applications-Anyone
desiring to file a competing application

must submit to the Commission, on or
before January 23,1981, either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later than
March 24,1981. A notice of intent must
conform with the requirements of 18
CFR 4.33 (b) and (c) (1980). A competing
application must conform with the
requirements of 18 CFR 4.33 (a) and (d)
(1980).

Comments, Protests or Petitions to
Intervene-Anyone desiring to be heard
or to make any protest about this
application should file a petition to
intervene or a protest with the
Commission, in accordance with the
requirements of its Rules of Practice and
Procedure, 18 CFR 1.8 or 1.10 (1980).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a person who merely files a
protest or comments does not become a
party to the proceeding. To become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protest, or
petition to intervene must be filed on or
before January 23, 1981.

Filing and Service of Responsive
Documents-Any comments, notices of
intent, competing applications, protests,
or petitions to intervene must bear in all
capital letters the title "COMMENTS",
"NOTICE OF INTENT TO FILE
COMPETING APPLICATION',
"COMPETING APPLICATION",
"PROTEST", or "PETITION TO
INTERVENE", as applicable. Any of
these filings must also state that it is
made in response to this notice of
application for preliminary permit for
Project No. 3468. Any comments, notices
of intent, competing applications,
protests, or petitions to intervene must
be filed by providing the original and
those copies required by the
Commission's regulations to: Kenneth F.
Plumb, Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street. NE., Washsington, D.C.
20426. An additional copy must be sent
to Fred E. Springer, Chief, Applications
Branch, Division of Hydropower
Licensing. Federal Energy Regulatory
application, application, or petition to
intervene must also be served upon each
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representative of the Applicant specified
in the first paragraph of this notice.
Kenneth F. Plumb,
Secretary;
[FR Doc. 80-805 Filed 11-25-80, 845 am)

BILLING CODE 6450-85-M

[Project No. 3467]

Pacific Northwest Generating Co.;
Application for Preliminary Permit
November 19, 1980.

Take notice that Pacific Northwest
Generating Company (Applicant) filed
on September 15,1980, an application
for preliminary permit [pursuant to the
Federal Power Act, 16 U.S.C. § § 791(a)-
825(r)] for proposed Project No. 3467 to
be known as Owyhee Dam Project
located on the Owyhee River in Malheur
County, Oregon. The application is on
file with the Commission and is
available for public inspection.
Correspondence with the Applicant
should be directed to: Mr. David E.
Piper, Pacific Northwest Generating
Company, 8383 N.E. Sandy Blvd.,
Portland, Oregon 97220. Any person who
wishes to file a response to this notice
should read the entire notice and must
comply with the requirements specified
for the particular kind of response that
person wishes to file.

ProjectDescripLon-The proposed
project would qonsist of: (1) replacing
one or two of the needle valves 'on the
dam with gate valves; (2) a 130-foot long
steel penstock; (3) a powerhouse at the
toe of the dam with a rated capacity of
5.5 MW; and (4) a transmission line
extending to an existing substation near
the right abutment of the dam. -

Purpose of Project-Power produced
by the project wouldbe used to meet the
needs of the PacificNorthwest
Generating Company's members.

Proposed Scope and Cost of Studies
Under Permit-Applicant would
undertake a study of'the technical,
environmental, economic, andfinancial
feasibility of the project. If the project is.
determined to be feasible, a preliminary
design and environmental study would
be conducted to allow Applicant to
prepare and file an application for
license. The cost of the feasibility study,
is estimated at $61,300.

Purpose of Preliminary Pernt-A
preliminary permit does not authorize
construction. A permit, if issued, gives
the Permittee, during the term of the
permit, the right of priority of '
application for license while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the

proposed project, the market for the
power, and all other information
necessary for inclusion in an application
for a license.

Agency Comments-Federal, State,
and local agencies that receive this
notice through direct mailing from the
Commission are invitedto-submit '
-comments on the described application
for preliminary permiL (A copy of the
application may be obtained directly
from the Applicant.) Comments should
be confined to substantive issues
relevant to the issuance of a permit and
consistent with the purpose of a permit
as described in this notice. No other
formal request for comments will be
made. If an agency does not file
comments within the time set below, it
will be presumed to have no comments.

Competing Applications-Anyone
desiring to file a competing application
must submit to the Commission, on or
before January 23, 1981. either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later than
March 24, 1981. A notice of intent must
conform with the requirements of 18
CFR 4.33 (b) and (c) f1980). A competing
application must conform with the
requirements of 18 CFR 4.33 (a) and (d)
(1980).

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be heard
or to make any protest about this
application should file a petition to
intervene or a protest with the
Commission. in accordance with the
requirements of its Rules. of Practice and
Procedure, 18 CFR 1.8 or 1.10 (1980).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission wiU
consider all protests or other comments
filed, but a person whomerely files a
protest-or comments does not become a
party to the proceeding. To become a
party, or to participate in any hearing, a
personmustfile a petition to intervene
in accordance with the Commission's
Rules. Any comments, protest, or
petition to intervene must be filed on or
before January 23, 1981.

Filing andService of Responsive
Documents-Any comments, motices of
intent, competing applications, protests,
or petitions to intervene must bear in all
capital letters the title "COMMENTS",
"NOTICE OF INTENT TO FILE
COMPETING APPLICATION",-
"COMPETING APPLICATION",
"PROTESTS", or "PETITION TO
INTERVENE", as applicable. Any of
these filings must also state that it is

made in response to this notice of
application for perliminary permit for
Project No, 3467. Any comments, notices
of intent, competing applications,
protests, orpetitions to intervene must
be filed by providing the original and
those copies required by the
Commission's regulations to: Kenneth F.
Plumb, Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street., NE., Washington, D.C,
20426. An additional copy must be sent
to Fred E. Springer, Chief, Applications
Division of Hydropower Licensing,
Federal Energy Regulatory Cormission,
Room 208, 400 First St., NW.,
Washington, D.C. 20426. A copy of any
notice of intent, competing application,
application, or petition to intervene must
also-be served upon each representative
of the Applicant specified in the first
paragraph of this notice.
Kenneth F. Plumb,
Secretary.
[FR Doec. 80-3M Filed 11-4-t0. 8:45 am]
BILLING CODE 6450-85-M

[Docket No. C181-22-000]

Southern Union Gathering Co.; Petition
for Declaratory Order
November 19.1980.

Take notice that on October 20, 1900,
Southern Union Gathering Company
(Petitioner), 1800 First International
Building, Dallas, Texas 75270, filed in
Docket No. C181-22-000 a petition
pursuant to Section 16 of the Natural
Gas Act and § 1.7(c) of the
Commission's Rules of Practice and
Procedure (18 CFR 1.7(c)) for an order
declaring that Petitioner's exchanges of
natural gas constitute field gathering
operations and are thus exempt from the
jurisdiction of the Commission under
Section 1(b) of the Natural Gas Act, all
as more fully set forth in the petition
which is on file with the Commission
and open to public inspection.Petitioner states that it participates in
exchange arrangements of natural gas
on a gas-for-gas basis with Northwest
Pipe Line Corporation (Northwest)
under an agreement dated December 1,
1976, and with El Paso Natural Gas
Company (El Paso) under an agreement
dated May 1,1975. Itis stated that the
exchanges are at the wellhead with
imbalance volumes to be corrected by
deliveries at points of interconnection of
the companys' gathering systems. It Is
stated that Petitioner operated under an
agreement with El Paso dated January 1,
1962, but that on January 31,1974,
pursuant to an order by the U.S. District
Court for the District of Colorado,
Northwest acquired from El Paso title to
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certain gathering facilities in the San
Juan Basin of New Mexico and
Colorado. Petitioner asserts that the
1976 agreement with Northwest was
essentially a continuation of the prior
exchange with El Paso except that a
sales arrangement for imbalances was
dropped.

It is stated that in Docket Nos. CP78-
116, et al., Northwest obtained a
certificate of public convenience and
necessity for its participation in the 1976
exchange agreement with Petitioner.
Believing itself aggrieved by the orders
which asserted jurisdiction over the
agreement, Petitioner states, it filed a
petition for review with the U.S. Court of
Appeals for the Fifth Circuit in Southern
Union Gathering Company v. Federal
Energy Regulatory Commission, No. 79--
3051. It is stated that the case is now in
abeyance pending this petition for a
declaratory order.

Petitioner states that the purpose in
filing the petition is to determine
Petitioner's responsibility for obtaining
authorization from the Commission for
the exchange of gas with Northwest and
El Paso. Furthermore, Petitioner states
that due to El Paso's uncertainty as-to
the jurisdictional nature of that
agreement the imbalance of the El Paso-
Petitioner gas exchange progressively
worsens. Petitioner, therefore, requests a
declaratory order stating that both
exchange agreements constitute field
gathering operations and are therefore
exempt from the Commission's
jurisdiction.

Any person desiring to be heard or to
make any protest with reference to said
petition should on or before December
17, 1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. a petition to intervene or a protest
in accordance with the requirements of
the Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.
Kenneth F. Plumb,
Secretary. I
[FR Doc. W-N80 Filed 11-2S-ft &45 am]
BILLING ODE 6450-5-M

[Docket No. TC81-9-000]

Texas Gas Transmission Corp.;
Informal Settlement Conference
Regarding Curtailment Plan
November 20, 180.

Take notice that an informal
conference in the above captioned
Docket will be held on December 3,
'1980, at 2 p.m. at the Federal Energy
Regulatory Commission, 825 North
Capitol Street NE, Washington, D.C.
20426. All parties should be prepared to
discuss the technical aspects and
possible settlement of the proposal
noticed in the Federal Register on
October 7, 1980 (45 FR 68445-6). All
persons are invited to attend: however,
mere attendance and/or participation in
this conference will not serve to make
such persons formal parties to this
proceeding. Copies of this notice are
also being served on all parties to the
former Texas Gas curtailment
proceeding. Docket No. RP72-64.
Kenneth F. Plumb,
Secretary
IFR DEo -S- 36 Fd d-2 -b a ;5
BILUNG CODE UN0-14"
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The above notices of determination
were received from the indicated
.jurisdictional agencies by the Federal
Energy Regulatory Commission pursuant
to the Natural Gas Policy Act of 1978
and 18 CFR 274.104. Negative.
determinations are indicated by a "D"
after the section code. Estimated annual
production (PROD) is in million cubic
feet (MMcfJ. An (*) preceding the
control number indicates that other
purchasers are listed at the end of the'
notice.

The applications for determination in
these proceedings together with a copy
pr description of other materials in the
record on which such determinations
were made are available for inspection,
except to the extent such material is
treated as confidential under 18 CFR
275.200, at the Commission's Division of
Public Information, Room 1000, 825
North Capitol Street NE.; Washington,
D.C. 20426.

Persons objecting to any of these
determinations may, in accordance with
18 CFR'275.203 and 18 CFR 275.204, file a
protest with the Commission on or
before December 11, 1980.

Please reference the FERC Control
Number 0D No) in all correspondence
related to these determinations.
Kenneth F. Plumb,
Secretary.
(FR Doc. 80-30797 Filed 11-25-0 8.45 aml

BILUNG CODE 645045-M
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The above notices of determination
were received from the indicated
jurisdictional agencies by the Federal
Energy Regulatory Commission pursuant,
to the Natural Gas Policy Act of 1978
and 18 CFR 274.104. Negative
determinations are indicated by a "D"
after the section code. Estimated annual
production [PROD) is in million cubic
feet (MMcf). An (*) preceding the
control number indicates that other
purchasers are listed at the end of the
notice.

The applications for determination in
these proceedings together with-a copy
or description of other materials in the
record on which such determinations
were made are available for inspection,
except to the extent such material is
treated as confidential under 18 CFR
275.206, at the Commission's Division of
Public Information, Room 1000, 825
North Capitol Street NE., Washington,
D.C 20425.

Persons objecting to any of these
determinations may, in accordance with
18 CFR 275.203 and 18 CFR 275.204, file a
protest with the Commission on or
before December 11, 1980.

Please reference the FERC Control
Number (JD No] n all correspondence
related to these determinations.

Kenneth F. Plumb,
Secretary-

[FR Doc 80-3679 Fied 11-25-ft MSamn]
BWLUIIG CODE 64504-86-

[Docket No. CP81-42-000]

Florida Gas Transmission Co.,
Application

November 19.1980.
Take notice that on November 3,1980,

Florida Gas Transmission Company
(Applicant), P.O. Box 44, Winter Park,
Florida 32790, filed in Docket No. CP81-
42-000 an application pursuant to
Section 7 of the Natural Gas Act and
paragraphs (c), (e) and (g) of Section
157.7 of the Regulations thereunder (18
CFR 157.7(c), 157.7(e) and 157.7(g)) (1)
for a certificate of public convenience
and necessity authorizing the
construction, during the period, January
7,1981, through December 31, 1981, and
operation of facilities to make
miscellaneous rearrangements on its
system; (2) for permission and approval
to abandon, during the period, January 7,
1981, through December 31,1981, direct
sales service and facilities no longer
required for deliveries of natural gas to
Applicant's customers; and, (3) for a
certificate of public convenience and
necessity authorizing the construction

and for permission and approval to
abandon for the period, January 7, 1981,
through December 31, 1981, and
operation of various field compression
and related metering and appurtenant
facilities, all as more fully set forth in
the application which is on file with the
Commission and open to public
inspection.

The stated purpose of this budget-type
application pursuant to § 157.7(c) of the
Regulations is to augment Applicant's
ability to act with reasonable dispatch
in making miscellaneous
rearrangements which would not result
in any material change in the
transportation and sales service
presently rendered by Applicant.
Applicant stated that the total cost of
the proposed miscellaneous
rearrangements would not exceed
$390,000 which would be financed from
internally generated funds.

The states purpose of this budget-type
application pursuant to § 157.7(e) of the
Regulations is to augment Applicant's
ability to act with reasonable dispatch
in abandoning service and removing
direct sales measuring, regulating, and
related facilities. Applicant states that it
would abandon service and facilities
only when deliveries to any one direct
sales customer would not have
exceeded 100,000 Mcf of natural gas
during the last year of service.

The application further states that
Applicant would not abandon any
service unless it would have received a
written request or written permission
from the customer to terminate service.
In the event such request or permission
could not be obtained, a statement
certifying that the customer has no
further need for service would be filed
with the Commission.

The stated purpose of this budget-type
application pursuant to § 157.7(g) of the
Regulations is to enable Applicant to act
with reasonable dispatch in constructing
and ibandoning facilities which would
not result in changing Applicant's
system salable capacity.or service from
that authorized prior to the filing of the
instant application. Applicant states
that the total cost of proposed
construction and abandonment would
not exceed $4,000,000 and no single
project would exceed $670,000.
Applicant states said cost would be
financed from internally generated
funds.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
December 10, 1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the

Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.70). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission's Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificates and permission and
approval for the proposed
abandonments are required by the
public convenience and necessity. If a
petition for leave to intervene is timely
filed, or if the Commission on its own
motion believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.

Kenneth F. Plumb,
Secretaty.
tFR Dc. M-266W Fied 11-zS- t45 =m]

XWIO CODE 64W50--

[Project No. 3473]

Jack M. Fuls; Application for
Preliminary Permit

November 18. 1980.
Take notice that Mr. Jack M. Fuls of

Portland. Oregon (Applicant] filed on
September 16, 1980, an application for
preliminary permit [pursuant to the
Federal Power Act, 16 U.S.C. § § 791(a)-
825(r)] for proposed Project No. 3473 to
be known as Bend Diversion Dam
Power Project located on the Deschutes
River in Deschutes County, Oregon. The
application is on file with the
Commission and is available for public
inspection. Correspondence with the
Applicant should be directed to: Mr.
Jack M. Fuls, 4420 N.W. Malhuer Ave.,
Portland. Oregon 97229, or Mr. Erling T.
Soli, Haner, Ross & Sporseen. Inc., 220
S.W. Alder St., Portland, Oregon, 97204:
Any person who wishes to file a
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response to this notice should read the
entire notice and must comply with the
requirements specified for the particular
kind of response that person wishes to
file.

Project Description-The proposed
project would consist of. (a) the existing
35-foot high, 184-foot long concrete
gravity Bend Diversion Dam across the
Deschutes River (b) an existing intake
structure within the eastAbutment of the
diversion dam; (c) an existing 300-foot
long canal section; (d) a 300-foot long
penstock; (e) a powerhouse containing
two generating units with a rated
capacity of 1,250 kWeach (total
capacity for the project: 2,500 kW); and
(f) appurtenant facilities. -

The Applicant estimates that the
average annual energy output would be
6.9 million kWh.

Purpose of Project-Project energy
would be sold to a local utility company.

Proposed Scope and Cost of Studies
Under Permit-Applicant has requested
a 36-month permit to prepare a project
report including preliminary designs,
results of geological, environmental, and
economic feasibility studies. The cost of
the above activities, along with
preparation of an environmental impact
report, bbtaining agreements with the
Federal, State, and local agencies,
preparing a license application,
conducting final field surveys, and
preparing designs is estimated by the
Applicant to be $40,000. 1

Purpose of Preliminary Permit-A
preliminary permit does not authorize
construction. A permit, if issued, gives
the'Permittee, during the-term of the
permit, the right of priority of
application for licenses while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project, the market for the
p6wer, and all other information
necessary for inclusion in an application
for a license.

Agency Comments-Federal, State,
and local agencies that receive this
notice through direct mailing from th6
Commission are invited to submit
comments on the described application
for preliminarypermit. (A copyof the
application may be'obtained directly
from the Applicant.) Comments should
be confined to substantive issues
relevant to the issuahce of a permit and
consistent with the purpose of a permit
as described in this notice. No other
formhal request for cbmments will be
made. If an agency does not file
comments within the time set below, it
will be presumed to have no comments.

Competing Applications-Anyone
desiring to file a competing application

must submit to the Commission, on or
before January 23, 1981, either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later than'
March 24, 1981. A notice of intent must
conform with the requirements of 18
CFR 4.33 (b) and (c] (1980). A competing
application.must conform with the "
requirements of 18 CFR 4.33 (a) and (d) -

(1)980). ,
Comments, Protests, or Petitions To

Intervene-Anyone desiring to be heard
or to make any protest about this
application should file a petition to
intervene or a protest with the
Commission, in accordance with the
requirements of its Rules of Practice and
Procedure, 18 CFR, 1.8 or 1.10 (1980).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, th6 Commission will
consider all protests or other commbnts
,filed, but a person who merely files a
protest or comments does not become a
pbrty to the proceeding. To become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protest, or
petition to intervene must be filed on or
before January 23, 1981.
• Filing and Service of Responsive

Documents-Any comments, notices of
intent, competing applications, protests
or petitions to intervene must bear in all
capital letters the title "Comments",
"Notice of Intent To File Competing
Application", "Competing Application",
"Protest", or "Petitiori to Intervene", as
applicable. Any of these filings must
also state that it is made in response to
this notice of application for preliminary
permit for Project No. 3473. Any
comments, notices of intent, competing
applications, protests, or petitions to
intervene must be filed by providing the
original and those copies required by the
Commission's regulations to:

Kenneth F. Plumb, Secretary, Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426. An additional copy must be
sent to Fred E. Springer, Chief,
Applications Branch, Division of
Hydropower Licensing, Federal Energy
Regulatory Commission, Room-208, 400'
First St., NW., Washington, D.C. 20426.
A copy of any notice of intent,
competing applicati6n, application, or
petition to intervene must also be served
upon each representative of the

Applicant specified in the first
paragraph of this notice.
Kenneth F. Plumb,
Secretary.
LFR Doec. 80-30795 Filed 11-25-W. 8:45 aml

BILNG CODE 6450-8S-M

[Docket No. ER80-568]

Kanawha Valley Power Co.; Order
Granting Rehearing for Further
Consideration

Issued: November 19, 1980.
On July 31, 1980, Kanawha Valley

Power Company (Kanawha) submitted a
proposed increase in rates for the sale of
power to its parent company,
Appalachian Power Company
(Appalachian). The proposed rates
provided for increased revenues of
approximately $570,498 for the twelve-
month period ending December 31, 1980.
Kanawha requested an effective date of
October 1, 1980, for the revised rates, By
order issued September 30, 1980, the
Commission accepted the rates for filing
and suspended them for five months to
become effective March 1, 1981, subject
to refund. No petitions to intervene were
received in response to public notice of
the filing.

On October 20, 1980, pursuant to
§ 1.34 of the Commission's regulations,
Kanawha filed an application seeking
reconsideration of the Commission's
imposition of a five month suspension.
Kanawha requested that the
Commission Review its determination
regarding the appropriate effective date
in light of a settlement in principle
which Kanawha expected to formalize
and file with the Commission.

On October 24,1980, Kanawha filed
an offer of settlement under § 1.18(e) of
the regulations. The settlement proposal
has been executed by both Kanawha
and its sole customer under the
proposed rates. The settlement offer,
which is predicated on an effective date
of November 1, 1980, would reduce the
proposed rate increase by
approximately $106,382, for the test
period.

In order to afford additional time for
consideration of the application for
rehearing in light of the proposed
settlement, we shall grant rehearing for
the limited purpose of further
consideration. This also will enable the
Commission to make an informed
evaluation of the settlement offer and
any comments which may be filed,
Under § 1.34(d) of the Commission's
regulations, no answers4o the
application for rehearing will be
entertained since this order does not
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grant rehearing on any substantitive
issues.

The Commission orders:
(A] Rehearing of Kanawha's

application for rehearing is hereby
granted for the limited purpose of
further consideration.

(B) The Secretary shall promptly
publish this order in the Federal
Register.

By the Commission.
Kenneth F. Plumb,
Secretary.
[FR Dc. -38W4 Filed T1-25- &4 am]
BILUNG CODE 6450-85-M

ENVIRONMENTAL PROTECTION

AGENCY

[OPTS-51174; TSH FRL 1682-2]

Certain Chemicals, Premanufacture
Notices
AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5(a)(1) of the Toxic
Substances Control Act (TSCA] requires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMN)
to EPA at least 90 days before
manufacture or import commences.
Section 5(d](2) requires EPA to publish
in the Federal Register certain
information about each PMN within 5
working days after receipt. This Notice
announces receipt of six PMN's and
provides a summary of each.
DATES: Written comments by December
26,1980.
ADDRESS: Written comments to:
Document Control Officer (TS-793),
Management Support Division, Office of
Pesticides and Toxic Substances,
Environmental Protection Agency, Rm.
E-447, 401 M St., SW., Washington, DC
20460, (202-755-050).
FOR FURTHER INFORMATION CONTACT.
George Bagley, Chemical Control
Division (TS-794), Office of Pesticides
and Toxic Substances, Environmental
Protection Agency, Rm. E-210, 401 M St.,
SW., Washington, DC 20460, (202-426-
3936).
SUPPLEMENTARY INFORMATION: Section
5(a)(1) of TSCA [90 Stat 2012 (15 U.S.C.
2604]], requires any person who intends
to manufacture or import a new
chemical substance to submit a PMN to
EPA at least 90 days before manufacture
or import commences. A "new"
chemical substance is any substance
that is not on the Inventory of existing
substances compiled by EPA under
section 8(b) of TSCA. EPA first

published the Initial Inventory on June 1,
1979. Notices of availability of the
Inventory were published in the Federal
Register of May 15,1979 (44 FR 28558-
Initial) and July 29,190( 45 FR 505444-
Revised). The requirement to submit a
PMN for new chemical substances
manufactured or imported for
commercial purposes became effective
on July 1, 1979.

EPA has proposed premanufacture
notification rules and forms in the
Federal Register issues of January 10.
1979 (44 FR 2242) and October 16,1979
(44 FR 59764). These regulations.
however, are not yet in effect. Interested
persons should consult the Agency's
Interim Policy published in the Federal
Register of May 15, 1979 (44 FR 28564)
for guidance concerning premanufacture
notification requirements prior to the
effective date of these rules and forms.
In particular, see page 28567 of the
Interim Policy.

A PMN must include the information
listed in section 5(d)(1) of TSCA. Under
section 5(d)(2) EPA must publish in the
Federal Register nonconfidential
information on the identity and use(s) of
the substance, as well as a description
of any test data submitted under section
5(b). In addition, EPA has decided to
publish a description of any test data
submitted with the PMN and EPA will
publish the identity of the submitter
unless this information is claimed
confidential.

Publication of the section 5(d)(2)
notice is subject to section 14
concerning disclosure of confidential
information. A company can claim
confidentiality for any information
submitted as part of a PMN. If the
company claims confidentiality for the
specific chemical identity or use(s) of
the chemical, EPA encourages the
submitter to provide a generic use
description, a nonconfidential
description of the potential exposures
from use, and a generic name for the
chemical. EPA will publish the generic
name, the generic use(s), and the
potential exposure descriptions in the
Federal Register.

If no generic use description or
generic name is provided, EPA will
develop one and after providing due
notice to the submitter, will publish an
amended Federal Register notice. EPA
immediately will review confidentiality
claims for chemical identity, chemical
use, the identity of the submitter, and for
health and safety studies. If EPA
determines that portions of this
information are not entitled to
confidential treatment, the Agency will
publish an amended notice and will
place the information in the public file,
after notifying the submitter and

complying with other applicable
procedures.

After receipt, EPA has 90 days to
review a PMN under section 5[a)(1). The
section 5(d](2) Federal Register notice
indicates the date when the review
period ends for each PMN. Under
section 5(c), EPA may, for good cause.
extend the review period for up to an
additional 90 days. If EPA determines
that an extension is necessary, it will
publish a notice in the Federal Register.

Once the review period ends, the
submitter may manufacture the
substance unless EPA has imposed
restrictions. When the submitter begins
to manufacture the substance, he must
report to EPA, and the Agency will add
the substance to the Inventory. After the
substance is added to the Inventory, any
company may manufacture it without
providing EPA notice under section
5(a)(1)(A).

Therefore, under the Toxic
Substances Control Act, summaries of
the data taken from the PMN's are
published herein.

Interested persons may, on or before
December 2, 190. submit to the
Document Control Officer (TS-793),
Management Support Division, Office of
Pesticides and Toxic Substances,
Environmental Protection Agency, Rm.
E-447, 401 M St., SW, Washington. DC
20400, written comments regarding these
notices. Three copies of all comments
shall be submitted, except that
individuals may submit single copies of
comments. The comments are to be
identified with the document control
number "[OPTS-51174]" and the specific
PMN number. Comments received may
be seen in the above office between &00
a.m. and 4:00 p.m., Monday through
Friday, excluding legal holidays.
(Sec. 5, 90 Stat. 2012 (15 U.S.C. 2804])

Date& November 18, 1980.
Wa=n R. Muir,
Deputy Assistant Administratorfor Toxic
Substances.

PMN 80-295

The following summary is taken from
data submitted by the manufacturer in
the PMN.

Close of Review Period.

January 25,1981.

Manufacturer's Identity.

Claimed confidential business
information. Generic information
provided:

Annual sales-In excess of $500
million.

Manufacturing site-Northeast U.S.
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Physical/ChemicalProperties.

Melting point-<O°C.
Density->1.1 gm/cc.
Vapor pressure-Betwen 10 and 100"

torr at 87°C.
Boiling point->200*C.

Toxicity Data.

No data were submitted.
Exposure.

Exposure Ma)(nom Maximum duration Concentration (unit: mg/m 3)
Act. route .nmber

exposed HouW/day Dayslyear Average Peak

Manufactur__ Dermal, s18 16 250 1-10 10-100
Inhalation.

ProCesng........ Dermal. '21 16 250 1.10 10-100
inhalatiom

'Total all shilts.

Disposal. The manufacturer states Specific Chemical Identity. Claimed
that less than 60 kg of the substance will confidential business information.
be released to the environment and that Generic name provided: Ethyl,
all liquid and solid Wastes generated, substituted, (((sulfopropyl)
apart from wastewater streams heteropolycyclic)methyl) alkenyl
approved for discharge into the publicly heteropolycycle.
owned treatment plants (POTW), will be Use. Claimed confidential business
drummed for destruction in a licensed information. Generic information
thermal oxidizer or for disposal in a provided= The manufacturer states that
licensed chemically secure landfill, or the new substance will be produced and
for treatment or recovery, processed in a way that will release less

PMN80-296. than 50 kg of the substance to the
The following summary is taken from environment per year, that the end-use

data submitted by the manufacturer in will involve incorporation of the
the PMN. chemical into consumer article.

Close of Review Period. January 25, Production Estimates. The
1981. manufacturer estimates that 25-100 kg of

Manufacturei's Identity. Claimed the new substance will be produced
confidential business information. during each of the first three years.
Generic information provided: -Physical/Chemical Properties.

Annual sales--In excess of $500 Melting point is >100°C.
million.- Toxicity Data. No data were

Manufacturing site-Northeast U.S. submitted.

Exposure.

Exposure Maxdmumn Maxirmm duration Concentration (unit: mg/m I
Activity route number

exposed Hours/day Days/year Average Peak

Manufacture Inhalation. '3" 8 250, 0-1 0-1
Dermal.

Processing... .. Inhalation. '28 24 250 0-1 0-1
Dermal

Use-............ . Inhalation, 125 24 250 0-1 0-1
Dermal

,Total all shifts.

Specific Chemical Identity.
Claimed confidential business -

information. Generic name provided:
Disubstitutednitrobenzene. Use.
Chemical intermediate.
Production Estimates.

The manufacturer estimates that 25-
100 kg of the new substance will be
produced during each of the first three
years.

Environmental Release/Disposal,
Manufacture:

Media-Amount of chemical release (kg/
yr).

Air-<10.
Land-<10-100.
Water-<10.

The manufacturer states that: Wastes
generated, apart from those waste-water

.streams approved for discharge Into the
POTW, will be drummed for destruction
in a licensed thermal oxidizer or for
disposal in a licensed chemically secure
landfill, or for treatment or recovery;
waste-water streams are treated In an
on-site waste treatment plant before
release to the POTW, including
floculation and clarification.

PMN80-297
The following summary is taken from

data submitted by the manufacturer in
the PMN.

Close of Review Period January 25,
1981.

Manufacturer's Indenlity. Claimed
confidential business Information.
Generic Information provided:

Annual Sales-In excess $500 million.
Manufacturing site-Northeast US,
Specific Chemical Indentity, Claimed

confidential business information,
Generic name provided. Ethyl,
substituted, methylheteropolycycle
tosylate.

Use. Chemical intermediate.

Production Estimates. The
manufacturer estimates that 25-100 kg of
the neWsubstance will be produced
during each of the first three years.

Physical/Chemical Properties
Melting point is > 100' C.

Toxicity Data. No data were
submitted
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Exposure.

AcW4it
Exposure M&anu

route n~umber
expoed

ManfacureInlatieon,
Dermnal.

Process ... . ....... Inhalabon.
Dermal

-Tota all shift

Environmental Release/DisposaL The
manufacturer states that less than 30 kg
of the new substance will be released to
the environment per year and that all
liquid and solid wastes generated, apart
from those waste-water streams
approved for discharge into the POTW,
will be drummed for destruction in a
licensed thermal oxidizer or for disposal
in a licensed chemically secure landfill,
or for treatment or recovery.
PMN 80-298.

The following summary is taken from
data submitted by the manufacturer in
the PMN.
Close of Review Period.

January 25, 1981.

Enironmental Release/Disposal
wnum durabon ncrtaton ( ,w , rW) The manufacturer states that less than

Hoid Dy Ae t ge eak 30 kg of the new substance will be
- released to the environment per year

'3 8 2 G-1 0-1 and that all liquid and solid wastes
3 8 25 0-1 0-1 generated by this processing, apart from

those waste-water streams which are
approved for discharge into the POTW,
will be drummed for destruction in a

Manufacturer's Identity licensed thermal oxidizer or for disposal
Claimed confidential business in a licensed chemically secure landfill,

informatinn. Gneri name vided, or for treatment or recovery.
Substituted, methylheteropolycycle.
Use.

Chemical intermediate.
Production Estimates.

The manufacturer estimates that 25-
100 kg of the new substance will be
produced during the first three years.
Physical/Chemical Properties.

Vapor pressure-Between 1 and 10
torr at 83'C.

Density->1.0 gm/cc.
Toxicity Data.

No data were submitted.

Exposure.

Eposure Mamum Mawmzm tuaoa Coonkaior (ur wofm 3
Aciy roule nweber

exposed Hours/day Dayeera A-ewae Peak

Manufacture Ihalabon, 13 8 250 0-1 0-1
dermal.

Processing Inhaaboc% n 8 250 0-1 0-1
dermal

'Total aft shift

Environmental Release/Disposal. Annual sales-In excess of $500
The manufacturer states that less than million.

30 kg of the new substance will be Specific Chemical identity.
released to the environment per year
and that all liquid and solid wastes Claimed confidential business
generated, apart from those wastewater information. Generic name provided:
streams approved for discaharge into Disubstituted benzene.
the POTW will be drummed for Use.
destruction in a licensed thermal Chemical intermediate.
oxidizer or for disposal in a licensed
chemicaly secure landfill, or for Import Estimates.
treatment or recovery. The importer estimates that 25-100 kg
PMN 80-299. of the new substance will be imported

The following summary is taken from during each of the first three years.
data submitted by the importer in the Physical/Chemical Properties
PMN.
Close of Review Period. Density-.1.

Melting point-<0C.
January 25, 1981. Boiling point-Between 50 C and

Importer's Identity. 1001C.
Claimed confidential business Toxicity Data.

information. Generic information No data were submitted.
provided:

Exposure.
E. oaure Menum Mamnum duratown Conoenkaon (urut mOrr')

Actvi route number
ePOsW Hairsday Dapyar Average Peak

Processing Demnmal; &1i 16 250 1-10 10-100

'Total all sift

PMN 80-300
The following summary is taken from

data submitted by the manufacturer in
the PMN.

Close of Review Period.
January 25,1981. Manufacturer's

Identity. Claimed confidential business
information. Generic information
prgvided:

Annual Sales-In excess of $500
million.

Manufacturing site-Northeast US.
Specific Chemical Identity.

Claimed confidential business
information. Generic name provided.
Bis(Nitro, substituted-pbenyl)
substituent.
Use.

Chimical intermediate.

Production Estimates.
The manufacturer estimates that 25-

100 kg of the new substance will be
produced during each of the first three
years.
Physical/Chemical Properties.

Melting point is>100'C.

Toxicity Data.
No data were submitted.
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Exposure.

Exposure Maximum Maximum duration Concentration (unit mg/m )

Activity route number
exposed Hours/day Days/year Average Peak

Manufacture.......... . Inhalation, Site......... Dependent.... ........... 1-10 10-100

dermal.
dInhalation. Dependent.-__ _.. 1-10 10-100~dermal.

Environmental Release/Disposal.

The manufacturer states that less than
30 kg of the new substance will be
released to the environment per year
and that all liquid and solid wastes,
generated, apari from those waste-water
streams approved for discharge into the
POTW, will be dfummed for destruction
in a licensed thermal oxidizer or for
disposal in-a licensed chemically secure
landfill, or for treatment or recovery.
|FR Doc. 80-36846 Filed 11-25-M0. 8:45am]

BILLING CODE 6560-31-M

[OPP-180524; PH-FRL 1682-3]-

Connecticut; Issuance of Specific
Exemption for Fenvalerate on
Cabbage and Cauliflower

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has granted permission
to the Connecticut Department of
Environmental Protection (hereafter
referred to as the "Applicant") to use
fenvalerate to control the cabbage
looper and cabbageworm on 2,000 acres
of cabbage and cauliflower in
Connecticut. The specific exemption is
issued under the Federal Insecticide,
Fungicide, and Rodenticide Act.
DATE:The specific exemption expires on
November 30, 1980.
FOR FURTHER INFORMATION CONTACT:
Donald R. Stubbs, Registration Division
(TS-.767), Office of Pesticide Programs,
Evironmental Protection Agency, Rm: E-
124, 401 M St., SW., Washington, D.C.
20460, (202-426-0223).
SUPPLEMENTARY INFORMATION:
According to the Applicant, the cabbage
looper is a serious economic pest of
commerciallyproduced cabbage. The
cabbage looper is the most difficult
cabbage pest to. control, and occurs
annually in destructive numbers.
Effective control is needed throughout
the season since poor control during any
portion resulst in more adults to attack
before the crop has matured.
Connecticut grows cabbage for the fresh
market only; therefore, the Applicant
states, heads with damage must be
destroyed. In addition, Connecticut
farmers double-crop their cabbage due

to the long growing season for this crop.
The Applicant states that heavy'
infestations are already destroying the
first crop. The second crop will bd
planted with heavy infestations of the
pest already present. The Applicant
estimates a loss of 14 to 85 percent of
the cabbage and cauliflower crops,'if an
effective control program is not
available this season. Use of fenvalerate
is expected to cut losses from 80 to 5
percent.

The Applicant states that with the
possible exception of Monitor, pone of
the currently registered compounds has
been effective and they are not
providing adequate control. While
Monitor generally controls the pests.,
the Applicant reports, it may not be
used within 35 days of harvest. This pre-
harvest interval is a critical period for
cabbage and cauliflower due to the
unusually high infestation of the
cabbage looper.

The Applicant proposed to apply
fenvalerate at a rate of 0.05 to 0.1 pound
per acre using the product Pydrin,
manufactured by Shell Chemical
Company.

EPA had determined that residues of
fenvalerate from the proposed use
should not exceed 2.0 parts per million
(ppm) in cabbage or 1.0 ppm in
cauliflower. These levels have been
judged by the EPA to be adequate to
protect the public health. EPA has also
determined that the proposed use should
not have an unreasonable adverse effect
on the environment.

'After revibwing the application and
other available information, EPA has
determined that the criteria for an
exemption have'been met. Accordingly,
the Applicant has been granted a
specific exemption to use the pesticide
noted above until November 30, 1980, to
the extent and in the manner set forth in
the application. The specific exemption
is also subject to the following
conditions:

1. The product Pydrin (EPA Reg. No.
201-401) manufactured by Shell
Chemical Company may be used.

2. Total acreage of cabbage and
cauliflower may. not exceed 2,000 acres.

3. A maximum of 1,200 pounds of
active ingredient may be applied at a
maximum rate of 0.05 to 0.1 pound
active ingredient per acre.

4. A maximum of six applications Is
duthorized. '

5. A seven-day pre-harvest interval Is
imposed.

6. All applications must be made by
State-certified commercial applicators
or by qualified growers.

7. Root crops may not be planted In
treated fields for 12 months after
application. A 60-day crop rotation
restriction is imposed for any other crop.

8. Fenvalerate will be applied by
ground equipment in a spray volume of
20 to 100 gallons per acre.

9. Fenvalerate may be applied to
cabbage or cauliflower fields when
fields are to be harvested within 45-days
and a State entomologist has
determined that:

a. A major infestation of cabbage
loopers or cabbageworms exists.

b. Registered pesticides are not
controlling the cabbage looper or
cabbageworm,

c. Significant economic losses to
cabbage or cauliflower growers will
occur.

10. It is recommended that fenvalerate
not be applied any closer to fish-bearing
fresh waters than 100 feet (at the 0.05 lb.
a.i, rate) and 200 feet (at the 0.1 lb. a.,
rate). Application closer than these may
result in fish and/or other aquatic
organism kills.

11. Participants are to be notified of
their obligation to report any and all
adverse effects on non-target organisms
arising from the use of this product. The
EPA shall be immediately Informed of
any adverse effects resulting from the
proposed use.

12. Precautions must be taken to avoid
or minimize spray drift to non-target
areas.

13. This product is highly toxic to bees
exposedto direct treatment or to
residues on crops or weeds in bloom on
which significant numbers of bees are
actively foraging. Protective information
may be obtained from the State
Cooperative Agriculture Extension
Service.

14. Fenvalerate is extremely toxic to
fish and aquatic invertebrates, It must
be kept out of lakes, streams, ponds,
tidal marshes and estuaries. Care must
be taken to prevent contamination of
water by cleaning of equipment or
disposing of waste.

15. Cabbage with residdes of
fenvalerate not exceeding 2 ppm and
cauliflower with residues of fenvalerato
not exceeding 1 ppm may enter
interstate commerce. The Food and Drug
Administration, U.S. Department of
Healthand Human Services, had been
advised of this action.

16. Cabbage trimmings from treated
fields must not be fed to livestock.

I I

I -
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17. All applicable directions,
restrictions, and precautions on the
product label must be adhered to.

18. The Applicant is responsible for
assuring that all of the provisions of this
specific exemption are met and must
submit a final report summarizing the
results of this program by February 28,
1981.

(Sec. 18 as amended 92 Stat 819; (7 U.S.C.
136]

Dated: November 19,1980.
Edwin L Johnson,
Deputy Assistant A dministrator for Pesticide
Pr-s.
[FR Do. 6-467 Filed 11-2S-2- SM4 am]
MLUJNG CODE 6560-30-

[OPP-C30195; PH-FRL 1682-6]

Herculite Products, Inc.; Application to
Conditionally Register Pesticide
Product Containing a New Active
Ingredient

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Herculite Products, Inc. has
submitted an application to
conditionally register a pesticide
product CHECKMATE, which contains
the active ingredient (Z}-9-dodecenyl
acetate at 6.72 percent and (EJ-9-
dodecenyl acetate at 1.68 percent, which
has not been included in any previously
registered pesticide product.
DAM: Comments must be received on or
before December 26,1980, and should
bear a notation indicating the EPA
registration number.
ADDRESS* Written comments to:
Franklin D. R. Gee, Product Manager
(PM) 17, Registration Division (TS-767),
Office of Pesticide Programs,
Environmental Protection Agency, Rm.
E-341, 401 M St., SW., Washington, D.C.
20460.
FOR FURTHER INFORMATION CONTACT.
Franklin D. R. Gee (202-755-1150).
SUPPLEMENTARY INFORMATION: Herculite
Products, Inc., 1107 Broadway, New
York, NY 10010, has submitted an
application to register the pesticide
product CHECKMATE (EPA Registraton
No. 8730-EN] containing (Z)-9-
dodecenyl acetate and (E]-9-dodecenyl
acetate. The application proposes that
the product be conditionally registered
to disrupt the mating of western pine
shoot borers. The proposed

-classification is for general use.
This application is made pursuant to

the provisions of the Federal insecticide,
Fungicide, and Rodenticide Act (FIFRA)
as amended (92 Stat. 819; 7 U.S.C. 136)
and the regulations thereunder (40 CFR

162.6). Notice of receipt of this
application does not indicate a decision
by the agency on the application.
Interested persons are invited to submit
written comments on the application
referred to in this notice.

Notice of approval or denial of this
application will be announced in the
Federal Register. Except for such
material protected by section 10 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) as amended
(92 Stat. 819; 7 U.S.C. 138) and the
regulations thereunder (40 CFR 162.6),
the test data and other scientific
information deemed relevant to the
registration decision may be made
available after approval under the
provisions of the Freedom of
Information Act. The procedure for
requesting such data will be given in the
Federal Register if an application is
approved.

(Sec. 3(c) 86 Stat 972 (7 U.S.C. 138a))
Dated November 18. 190.

Dougls D. Campt,
Director, Registration Division. Office of
Pesticide Programs.
[PR Do=. 80- ed 11-n-t MS an)
BILLNG CODE 6600-3-Id

[OPP-50601 PH-FRL- 1682-7]

Issuance of Experimental Use Permits

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY. The EPA has issued
experimental use permits to the
following applicants. Such permits are in
accordance with, and subject to, the
provisions of 40 CFR Part 172, which
defines EPA procedures with respect to
the use of pesticides for experimental
purposes.
FOR FURTHER INFORMATION CONTACT:.
The designated product manager at the
telephone number given in each permit
at the following address: Registration
Division (TS-767), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M SL, SW., Washington,
D.C. 20400.

40546-EUP-1. Fisons Inc., Two
Preston Court, Bqdford, MA 01730. This
experimental use permit allows the use
of 2,300 pounds of the pesticide Norton
in the following mixturel: Norton
Flowable-Ethofumesate in tank mix
with Betanal-Phenmedipham and/or
Betanex-Desmedipham for evaluation
of postemergence weed control in sugar
beets. A total of 2,300 acres are
involved. The program is authorized
only in the States of California,
Colorado, Idaho, Michigan, Minnesota,
Montana, Nebraska, North Dakota, and

Ohio. The experimental use permit is
effective from October 9,1980 to June 30,
1982. Permanent tolerances have been
established for Ethofumesate under 40
CFR 180.345, Phenmedipham under 40
CFR 180.278, and Desmedipham under
40 CFR 180.353. (PM 23, Richard F.
Mountfort. Rm. E-351, 202-755-1397].

239-EUP-93. Chevron Chemical Co.,
940 Hensley St., Richmond, CA 94804.
This experiment use permit allows the
use of 3,300 pounds of the insecticide,
acephate on almond orchards to
evaluate control of the navel
orangeworm. A total of 1,000 acres are
involved. The program is authorized
only in the State of California. The
program is effective from October 6,
1980 to October 6,1981. A temporary
tolerance has been established for
residues of acephate in or on almonds.
[PM 16, William HL Miller, Rm. E-343,
202-426-9458).

524-EUP-53. Monsanto Co., 1101 17th
St. NW., Washington. D.C. 20036. This
experimental use permit allows the use
of 8,745 pounds of the herbicide
glyphosate on noncrop, fallow, or State
seedbeds prior to planting barley,
cotton, oats, rye, and wheat to evaluate
control of weeds. A total of 11,660 acres
are involved. The program is authorized
only in the States of California.
Colorado, Idaho, Kansas, Montana,
Nebraska, North Dakota, Oklahoma,
Oregon, South Dakota, Texas,
Washington, and Wyoming. This
experimental use permit is effective
from October 9,1980 to October 9,1982.
A permanent tolerance has been
established for residues of glyphosate in
or on the above raw agricultural
commodities under 40 CFR 180.364. (PM
25, Robert J. Taylor, Rm. E-359, 202-755-
2198).

Persons wishing to review these
experimental use permits are referred to
the designated product manager cited in
each permit. Inquiries regarding these
permits should be directed to the
persons listed above. It is suggested that
interested persons call before visiting
the EPA Headquarters office, so that the
appropriate file may be made available
for inspection purposes from 8.00 a.m. to
4:00 p.m., Monday through Friday,
excluding legal holidays.
(Sec. 5. 92 Stal. 819 as amended; (21 UI.S.C.
138))

Dated. November 14, 190.
Douglas D. Camp.
Director. Registration Division. Office of
Pesticide Programs.
[FR Do. 80-36mo Fikd Z-2-4wo Ms ami
BRI CODE 6660-22-m

I
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[OPP-180525; PH FRL 1682-8]

New Jersey; Issuance of Specific
Exemption for Captafol on Eggplants
AGENCY: Environmental Protection
Agency (EPA).,
ACTION: Notice.

SUMMARY: EPA has granted a specific
exemption to the New Jersey
Department-of Environmental Protection
(hereafter referred toas the "Applicant")
for the use of captafol to control
phytophthora blight and fruit rot on a
'maximum of 1,020 acres of eggplant in
New Jersey. The specific exemption'is
issued under the Federal Insecticide,
Fungicide,-and Rddenticide Act.-
DATE: The specific exemption expires on
November 15, 1980.
FOR FURTHER INFORMATION CONTACT.
Jack E. Housenger, Registration-Divisiono
(TS-767), Office of Pesticide Programs,
Enviromental Protection Agency, Room
E-107, 401 M St., SW., Washington, D.C.
20460; (202-426-0 23).
SUPPLEMENTARY INFORMATION: The
fungus Phytophthora capsicf causes
serve plant loss and fruit rot to
eggplants. The Applicant claims that
presently registered fungicides,
including C-O-C-S, copper tetra
calcium oxychloride, and zineb, have
been used for many years but have not
been effective in control. Ridging has
also been used in the past and will'
provide effective pontrol, but only of the
collar rot phase, not the foliage blight
and fruit rot phases', according to the
Applicant. The Applicant claims that
without the use of captafol, direct losses
could reach $4, $450,000.

The applicant proposed to use a'
maximum of 4,500 pounds of the active
ingredient (a.i.) captafol. A maximum of
5 applications of Difolatan 4F, applied
by State-certified applicators using'
ground or aerial equipment, was
proposed.

EPA has determined that'residues of
captafol in or on eggplants should not
exceed 10 parts per million (ppm) from
the proposed use. This residue level has
been judged adequate to protect the.-
public health. This use of captafol is not,
expected to pose an unreasonable
hazard to the environment.

After reviewing the application and
other available information, EPA has
determined that the criteria for an
exemption have been met. Accordingly,
the Applicant has been granted a
specific exemption to use the pesticide
noted above until November 15, 1980,.to
the extent and in the manner set forth in
the application. The specific exemption
is also subject to the following
conditions:

1. The product Difolantan 4F, EPA
Reg. No. 239-2211, may be used. If an
unregistered label is used, it must
contain the identical applicable
precautions and restrictions which
appear on the registered label.

2. A maximum of 5 applications may
be made at a rate of 3 pints of,
formulation (1.5 pounds a.i.) per acre.

3. The first application may be made '
when the disease is predicted to occur.
Subsequent applications may be made
at 10:-day intervals. I I -

4. No application will be made within
4 days of harvest.

5. A maximum of 1,020 acres of
eggplant may be treated.

6. A maximum of 4,500 pounds a.i.
may be used.

7. Applications will be made by State-
certified applicators using either ground
or aerial equipment. -

8. Residue levels of captafol ind its
metabolites from the above application
are not expected to exceed 10 ppm in or
on eggplants. Eggplants with residues
not in excess of this level may enter
interstate commerce. The Food and Drug
Administration, U.S. Department of
Health and Human Services, has been
advised of this action.

9. All applicable precautions,
'directions, and restrictions on the EPA-

registered product label must be
adhered to. . .

10. The EPA must be immediately
informed of any adverse effects
resulting from the use of captafol in
connection with this exemption.

11: The Applicant is responsible for
ensuring that all of the provisions of this
exemption are followed and must
submit a final report summarizing the
results of this program by February _8,
1981.,

(Sec. 18 as amended 92 Stat. 819; (7 U.S.C.
136))

Dated: Novdmber 19,1980.
Edwin L. Johnson,,
DeputyAssistantAdministratorforPesticide
Programs.

[FR Doc. 804-36851 Filed 11-25--80 : 45 aml

BILLING CODE 6560-32-M

[OPTS-59041; TSH FRL 1682-4]

Modified Polyester Based-on
Carbomonocyclic Anhydride
Alkenediols; Premanufacture."
Exemption Application

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5(a)(1)(A) of the
Toxic SubstancesControl Act (TSCA)
requires any person intending to

manufacture or import a new chemical
substance for a commercial purpose In
the United States to submit a
premanufacture notice (PMN) to EPA at
least 90 days before he commences such
manufacture or import. Under section
5(h) the Agency may, upon application,
exempt any person from any
requirement of section 5 to permit such
person to manufacture or process a
chemical for test marketing purposes.
Section 5(h)(6) requires EPA to issue a
notice of receipt of any such applidation
for publication in the Federal Register.
This notice announces receipt of
applications for an exemption from the
premanufacture reporting requirements
for test marketing pdrposes and requests
comments on the appropriateness of
granting the exemption.
DATE: The Agency must either approve
or deny the application by December 12,
1980. Persons should submit written
comments on the applications no later
than December 11, 1980.
ADDRESS: Written comments to:
Document Control Officer (TS-793),
Management Support Division, Office of
Pesticides and Toxic Substances,
Environmental Protection Agency, Room
E7-447, 401 M St., SW, Washington, DC.'
20460, (202-755-8050).
FOR FURTHER INFORMATION CONTACT.
Mary.Cushmac, Chemical Control
Division (TS-794), Office of Pesticides
and Toxic Substances, Environmental
Protection Agency, Room E-221,
Washington, DC 20460, (202-426-3980).
SUPPLEMENTARY INFORMATION: Under
section 5 of TSCA [90 Stat, 2012 (15
U.S.C. 2604)], any person who intends to
manufacture or import a new chemical
substance for commercial purposes in
the United States must submit a notice
to EPA before the manufacture or import
begins. A "new" chemical substance is'
any chemical substance that is not on
the Inventory of existing chemical
substances compiled by EPA under
Section 8(b) of TSCA. EPA first
published the Initial Inventory on June 1,
1979. Notices of availability of the "
Inventory were published in the Federal
Register on May 15, 1979 (44 FR 28558-.
Initial) and July 29,1980 (45 FR 50544-
Revised). The requirement to submit a
PMN for new chemical substances
manufactured or imported for
commercial purposes became effective
on July 1, 1979.

Section 5(a)(1) requires each PMN to
be submitted in accordance with section
5(d) and any applicable requirement of
chemical substances that are subject to
testing rules under section 4. Section
5(b)(2) requires additional information
in PMN's for substances which EPA, by
rules under section 5(b)(4), has
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determined may present unreasonable
risks of injury to health or the
environment

Section 5(h), "Exemptions," contains
several provisions for exemptions from
some or all of the requirements of
section 5. In particular, section 5(h)(1)
authorized EPA, upon application, to
exempt persons from any requirement of
section 5(a) or section 5(b) to permit the
persons to manufacture or process a
chemical substance for test marketing
purposes. To grant such an exemption,
the Agency must find that the test
marketing activities will not present any
unreasonable risk of injury to health or
the environment. EPA must either
approve or deny the application within
45 days of its receipt, and the Agency
must publish a notice of its disposition
in the Federal Register. If EPA grants a
test marketing exemption, it may impose
restrictions on the test marketing
activities. 1

Under section 5(h)(6), EPA must
publish in the Federal Register a notice
of receipt of an application under
section 5(h)(1) immediately after the
Agency receives the application. The
notice identifies and briefly describes
the application (subject to section 14
confidentiality restrictions) and gives
interested persons an opportunity to
comment on it and whether EPA should
grant the exemption. Because the
Agency must act on the application
within 45 days, interested persons
should provide comments within 15 days
after the notice appears in the Federal
Register.

EPA has proposed Premanufacture
Notification Requirements and Review
Procedures published in the Federal
Register of January 10,1979 (44 FR 2242)
and October 16,1979 (44 FR 59764)
containing proposed premanufacture
rules and notice forms. Proposed 40 CFR
720.15 (44 FR 2268) would implement
section 5(h)(1) concerning exemptions
for test marketing and includes
proposed 40 CFR 720.15(c) concerning
the section 5[h)(6) Federal Register
notice. However, these requirements are
not yet in effect. In the meantime EPA
has published a statement of Interim
Policy published in the Federal Register
of May 15,1979 (44 FR 28564) which
applies to PMN's submitted prior to
promulgation of the rules and notice
forms.

Interested persons may, on or before
December 11, 1980, submit to the
Document Control Officer (TS-793).
Management Support Division, Office of
Pesticides and Toxic Substances, Rm. E-
447,401 M St., SW, Washington, DC
20460, written comments regarding this
notice. Three copies of all comments
shall be submitted, except that

individuals may submit single copies of
comments. The comments are to be
identified with the document control
number "[OPTS-59041]". Comments
received may be seen in the above office
between 8:00 a.m. and 4:00 p.m., Monday
through Friday excluding legal holidays.
(Sec. 5. 90 Stat. 2012 (15 U.S.C. 204))

Dated: November 18,1980.
Warren R. Muir,
Deputy Assistant Administrotor for Toxic
Substances.

TM-80-46

The following summary is taken from
data submitted by the manufacturer in
the test marketing exemption
application.

Close of Review Period. December 12
1980.

Manufacturer's Identity. Claimed
confidential business information.
Generic information provided:

Annual sales--$500,000.000 and up.
Manufacturing site-Mid-Atlantic.
Standard Industrial Classification

Code-285, "Paints, Varnishes,
Lacquers, Enamels, and Allied
Products".

Specific Chemical Identity. Claimed
confidential business information.
Generic name provided. Modified
polyester based on carbomonocyclic
anhydride alkenediols.

Use. Claimed confidential business
information. Generic information
provided: The manufacturer states that
the product involved in the test market
will release less than 50 kilograms to the
environment and that articles fabricated
from the test-market quantity would not
be expected to reach consumers but
would be used to evaluate the physical
characteristics of the final product.

Production Estimates. The
manufacturer estimates a production of
5,000 to 6,000 kilograms of the substance
for test market pruposes to be produced
in five days will be provided four
customers for evaluation.

Physical/Chemical Properties.
Acid value (on solids)-20-30.
Viscosity (00% in 2-ethoxyethanol)---

I+.
Toxicity Data. The manufacturer

submitted data on the acute toxicity of
thermal decomposition products of an
article containing the new chemical
substance. The amount of sample
required to produce sufficient smoke
resulting in 50% mortality (LC) under
specified conditions was 32.1 g.
According to the submitter, the results
of the testing method show that the
formulation using the new chemical
substance is classified "as toxic as
wood", under identical test conditions.
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Exposure.

Exposure Maximum Maximum duration Concentration (unit: mg/m 3)
Site activity route(s) number

exposed Hours/day Days/year Average Peak

Manufacture ...................................... Skin, eye, 6 3 4 0-I 0-1
inhalation. N

Typical User (Major Use) ................ Skin, eye, 6 8 2 0-1 0-1
inhalation.

Environment Release/Disposal
[Amount/duration of chemical release (kilogram per year)]

Activity/media-manufacturer media:
Air ........................................................................ < 10
Water; ................................................................. ... < 10
Land ................................................................. ... < 10

Typical user (major use):
Air .............................................................. ...... . ' < 10
W ater ................................................................ < 10
Land ........................................... . ........ . <10

'16 hours per day, 2 days per year.

[FR Doc. 80-36848 Filed 11-25-0, 8:45 am]
BILLNG CODE 6560-01-M

fEN-FRL 1681-61

Motor Vehicle Recalls Under the Clean
Air Act
AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of final agency actions.

SUMMARY: This notice announces final
EPA actions taken in conjunction with
its motor vehicle recall program.
FOR FURTHER INFORMATION CONTACT:
Mary T. Smith, Manufacturers
Operations Division (EN-340),
Environmental Protection Agency, 401 M
Street, S.W., Washington, D.C. 20460
(202-472-9425).
SUPPLEMENTARY INFORMATION: Under
section 307(b)(1) of the Clean Air Act,
judicial review of these actions are
available onli by the filing of a petition
for review in the United States Court of
Appeals for the District of Columbia
Circuit within 60 days of November 26,
1980. Under section 307(b)(2) of the
Clean Air Act, these final actions and
the bases for them,' which are the
subject of today's notice may not be
challenged later in civil or criminal
proceedings brought by EPA to enforce
these actions.

The following EPA actions regarding
the recall of motor vehicles under 40
CFR Part 85 for failure to meet

applicable Federal emission standards
have become final:

1 In accordance with § 85.1804(a),
EPA, in a letter of June 17,1980,
conditionally approved, pending the
incorporation of some modifications, a
plansubmitted by American Motors
Corporation (AMC) to remedy the
oxides of nitrogen '(NOx) nonconformity
in its 1976 vehicles with eight cylinder
engines. By letter of June 26, 1980, AMC
assented to EPA's suggested
modifications. Therefore, on June 26,
1980, EPA's approval of AMC's remedial
plan for 1976 vehicles with eight
cylinder engines became final.

2. In accordance with §, 85.1804(a),
EPA, in a letter of June 23,1980,
conditionally approved, pending the
incorporation of some minor
modifications, General Motors' (GM)
remedial plan of February 15, 1978,
insofar as it remedied, at GM's expense,
1975 Cadillacs of engine family 60V43
with carburetor part number 7045230
(230 carburetor) Which would still be
within their useful lives (defined under
section 202(d) of the Clean Air Act to be
5 years or 50,000 miles, whichever
occurs first) at the time of their repair.
On July 11, 1980,.GM assented to EPA's
suggested modifications. Therefore, on
July 11, 1980, EPA's approval of GM's
remedial plan for 1975 Cadillacs of
engine family 60V43 With the 230
carburetor which will still be within
their useful lives at the time of their
repair became final.

In addition, in its letter of June 23,
1980, EPA disapproved, in accordance
with § 85.1804(a), that portion of GM's
plan of February 15, 1978, which
pertained to 1975 Cadillacs of engine
family 60V43 with the 230 carburetor
which would be beyond their useful
lives at the time of their repair because
GM has refused to remedy these
vehicles at its expense; GM was also
encouraged in this letter to submit a"
plan within 20 days to remedy, at its
expense, 1975 Cadillacs of engine family

60V43 with the 230 carburetor beyond
their useful lives, GM did not submit
such a plan. Therefore, on July 13, 1960,
EPA's disapproval of GM's remedial
plan for 1975 Cadillacs of engine family
60V43 with the 230 carburetor which
will be beyond their useful lives at the
time of their repair became final.

3. On February 14, 1980, the
Administrator of EPA ordered the recall
of 1977 GM Buick vehicles of epgine
family 740J2 for failure to meet
applicable Federal emission standards.
In a letter of August 1, 1980, in
accordance with § 85.1804(a), EPA
approved a plan submitted by GM tQ
remedy the nonconformities. Therefore,
ori August 1, 1980, EPA's approval of
GM's remedial plan for 1977 GM Buick
vehicles of engine family 740J2 becafne
final.

4. On June 20,1980, the Administrator
ordered the recall of 1977 GM vehicles
of engine family 730H2U and 1970 and
1977 Cadillac Sevilles for their failure to
comply with the applicable Federal
emission standard for NOx. Under
§ 85.1807, a manufacturer who disagrees
with the Administrator's finding of
nonconformity may file a request for a
public hearing with the Administrator
within 45 days after the receipt of the
Administrator's notification of
nonconformity. GM has not made a
request for a public hearing and,
therefore, the recall orders of June 20,
1980, are now final.

5. In a letter of October 18, 1979, Ford
submitted a plan to remedy the carbon
monoxide (CO) nonconformity In certain
1977 Granada/Monarch vehicles with
250 cubic inch displacement (CID)
engine, calibration 7-29A-R1. After
subsequent changes to this plan were
agreed upon by EPA and Fdrd, EPA
approved in a letter of September 15,
1980, in accordance with § 85.1804(a), a
plaA to remedy the CO nonconformity In
these 1977 vehicles, Therefore, on
September 15, 1980, EPA's approval of
Ford's remedial plan for certain 1977
Granada/Monarch vehicles with 250
CID engines, calibration 7-29A-RI
became final.

Dated: November 19. 1980.
Jeffrey Miller,
Acting Asslstant Adminstrator for
Enforcement.
[FR Doc. 80-37001 Filed 11-25-80. &45 atMn
BILUNG CODE 6560-33-k
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EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

EEOC Senior Executive Service
Performance Review Boards

The purpose of this Notice is to
establish Performance Review Boards
(PRB) and appoint their membership.

The Civil Service Reform Act of 1978
requires each agency to establish one or
more PRB's (Section 4314(c)(1), Chapter
43, Title 5, U.S.C.]. The PRB's for the
Equal Employment Opportunity
Commission (EEOC) will make
recommendations to the Chair, this
agency's appointing authority, on
performance ratifigs (Sec. 4314 of
Chapter 43, Title 5, U.S.C.) and
performance awards (Sec. 5384 of
Chapter 53, Title 5, U.S.C.] in the Senior
Executive Service (SES). The Chair shall
issue performance appraisals only after
considering PRB recommendations (Sec.
4314(c)(3), Chapter 43, Title 5, U.S.C.].
Membership of the PRB must include a
majority of SES career appointees when
the appraisal of a career SES member is
under review (Sec. 4314(c)(5), Chapter
43, Title 5, U.S.C.). Members of a PRB
may be from within or outside the
agency, Federal employees or not, but
generally should be in positions
equivalent to SES positions (Sec. 11(c) of
attachment 1, Federal Personnel Manual
System Bulletin 920-9, March 15,1979).

Effective with this Notice, two PRB's
are established for EEOC, one to review
performance appraisals of headquarters
SES members and one to review field
SES members' appraisals. The PRB for
headquarters will have two EEOC
officials as Alternate Chairpersons (one
an SES member, the other not), but with
membership from other Federal agencies
and outside Government to ensure
objectivity and avoid the appearance of
any conflict of interest. The Chairperson
and members of the PRB for the field
will be SES members from the
headquarters office of EEOC.

The members of the PRB for
headquarters are: Preston David, EEOC
Executive Director, and Leroy Clark,
EEOC General Counsel (Atlternate
Chairperson); Terry Banks, Chief,
Opinions and Review, Federal
Communications Comnission; Charlotte
Frank, Deputy Commissioner,
Administration on Aging, Department of
Health and Human Services; Harriett
Jenkins, Director of Equal Opportunity
Programs, National Aeronautics and
Space Administration; and Luis Alvarez,

President, National Urban Fellows, Inc.,
New York City.

The members of the PRB for the field,
all in EEOC, are: Francesta Farmer,
Director, Office of Interagency
Coordination (Chairperson); Robert
Amoruso, Director. Office of
Administration; Nestor Cruz, Director,
Office of Review and Appeals; James
Finney, Associate General Counsel
(Trial Division); and Constance Dupre,
Associate General Counsel (Legal
Counsel Division).

The Performance Review Boards
established for EEOC will implement
and maintain a program of performance
appraisal review, system monitoring,
and recommendations for action by the
Chair that will ensure consistency,
stability, and objectivity in performance
appraisal.

Dated: November 19,1980.
Eleanor Holmes Norton,
Chair, Equal Empkoyment Opportunity
Commission.
[FR Doc 80-5-79ed 1.- 0 45 3a1

DILUNG COO 657-0"-

FEDERAL COMMUNICATIONS
COMMISSION
[Report No. A-201

TV Broadcast Applications Accepted
for Filing and Notification of
Cut-Off Date

Released: November 18, 1980.
Cut-Off Date: December 29,1980.
Notice is hereby given that the

applications listed in the attached
appendix are accepted for filing. They
will be considered to be ready and
available for processing after December
29, 1980. An application, in order to be
considered with any application
appearing on the attached list or with
any other application on file by the close
of business on December 29,1980, which
involves a conflict necessitating a
hearing with any application on this list,
must be substantially complete and
tendered for filing at the offices of the
Commission in Washington, D.C. no
later than the close of business on
December 29, 1980.

Petitions to deny any application on
this list must be on file with the
Commission not later than the close of
business on December 29,1980.

Applications for new stations may not
be filed against any application on the

attached list which is designated by an
asterisk (*).
Federal Communications Commission.
William J. Tricarico,
Secreltai3

'BPCT-800929KN (WATU-TV, Augusta,
Georgia. WATU Television, Inc., Channel
26. Increase ERP Vis. to 1,700 kW; reduce
HAAT to 1,590 feet.

BPCT'-80102KE (new]. Anchorage, Alaska.
Totem Broadcasting Corporation. Channel
4. ERP. Vis. 42-5 kW; HAAT: -17 feet.

BPET-801023KE (new). Dickinson. North
Dakota. Prairie Public Television. Inc.,
Channel 9, ERP: Vis. 265.5 kV HAAT: 806
feet.

BPCT-010M23KG (new), Irving, Texas. CELA,
Inc. Channel 49. ERP: Vis. 1,277.6 kW;
HAAT: 695 feet.

BPCT-801023KF (new). Lake Charles,
Louisiana, Holt-Robinson Television of
Louisiana. Inc.. Channel 29, ERP: Vis. 710
kW; HAAT: 700 feet.

BPCT-801021ZIH (new], Arecibo, Puerto Rico,
Arecibo Video Corporation. Channel 54,
ERP: Vis. 1.178 kW; HAAT: -219 feet.

BPCT-801021KE (new), San Juan, Puerto Rico.
Ji Communications, Inc Channel 24,
ERP. Vis. 4,384 kW; HAAT: 1,161 feet

BPCT.-4O1OI0KE (new), Orange Park. Florida,
Clay Television, Inc. Channel 25, ERP: Vis.
2,060.63 kW; HAAT: 496 feet.

BPEr-801029KF (new], Beliingham.
Washington, The University of
Washington. Channel 34, ERP: Vis. 1,230
kW: HAAT 2.376 feet.

BPCr-801O24E (new), Bluefield. West
Virginia, Channel 40, Inc., Channel 40. ERP.
Vis. 1,110 kV; HAAT: 2,503.6 feet.

JFR Dxc & -3W&4 K' ?d II-Z5-8 843a_-
9i#1Ua COoE 6712-01-,

[FCC 80-586; CC Docket No. 80-633]

ITT World Communications Inc.,
Required Rate of Return;
Memorandum Opinion and Order
Instituting Investigation

Adopted: October 9,1980.
Released: November 14. 1980.

1. The Commission has under
consideration the results of our audit of
the international carriers in Docket No.
20778 (75 FCC 2d 726 (1980]), and
financial data for the major
International Record Carriers (IRCs]
filed in recent reports to the
Commission.' On the basis of the audit
and these data, and other information

t The International Record Carriers referred to
herein are FTC Communications. Inc. (FrCC). lT
World Comnunications Inc. (11rWC), RCA. Global
Communications. Inc. [RCAGCI.TRT
Telecommunications Corp. ITRT1. Western Union
International. Inc. (WtI and U.S.-Liberia Radio
Corp. (U.S.-Libenal.
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set forth below, we are initiating a
formal hearing into the'required rate of
return of IT World Communications
Inc. (ITTWC). We are also calling upon
ITTWC to file with the Chief, Common
Carrier Bureau, data as fo its rate base
and expenses. However, we do not
propose to investigate cost of individual
services at this time

I. Background
2. In the Memorandum-Opinion and

Order instituting Docket No. 20778 (59
FCC 2d 240 (1976)],2 we noted that the
issues of rates and rates of return for the
IRCs had not been considered by the
Commission since 1958. See, Western
Union Telegraph Company, 25 FCC 538
(1958). We provided that the Common
Carrier Bureau should first conduct'an
audit and study of the IRC operations,
and that costs-should be allocated to
major service categories to determine
the extent to which there might be
unlawful cross-subsidization among the
services or between operating areas (59
FCC 2d at 241). The results of the audit
and studies were before us for decision
less than one year ago. By Order
released January 29, 980 (75 FCC id
726), we made the staff's report therein
available for public inspection, and
terminated the docket without
undertaking any formal ratemaking
proceedings. We stated that the staff
report indicated that the IRCs were
earning excessive rates of return.
However, we did not make any findings
as to the legal implications of the
experienced rates of return because of
the questionable reliability of the data
provided by the carriers. It appeared
that contemporaneous decisions in the
international arena would eliminate
barriers to entry and help create a
competitive market structure, and that
these industry structure changes made it
unnecessary to begin a formal
proceeding at that time. While we
emphasized that we were not
eliminating our regulatory efforts in the
international area, we stated that we
would monitor the effects of those
decisions and provide for informal'
conferences with and reports by the
carriers to assure that they are
complying with Commission rules
pertaining to the reporting of financial
data.

3

- 3. Four methods of computation were
used in the audit report to assess the
rates of return of each of the IRCs under
consideration, based upon 1976 carrier-

'Docket No. 20778 also considered the earnings of
the International voice carriers such as AT&T. That
part of the investigation will not be reviewed in this
order.

,3The staff report raised serious questions as to
the carriers' compliance with our accounting rules.

provided data which, the staff noted,
were possibly unreliable. Rates of return
were computed overall and for the three
major service categories, Telex, Public
Message Service, and Leased Channel.4

ITTWC demonstrated the highest
overall rate of return under each method
of computation and for each service
category except Leased Channel. The
overall rate of return earned by ITTWC
appears to have substantially increased
since the audit was undertaken. Staff
studies of data in the Annual Reports to
the Commission filed by rITWC for 1978
and 1979 show rates of return in.excess
of 20% after taxes, regardless of the
method of computation used (see note 4,
supra). Although we make no findings
herein as to the rate of return level
which 'ITWC requires, we believe that
these computed data compel a
preliminary observation that ITTWC's
earnings may be excessive. Thus, we are
today instituting a hearing so that we
will be able to ,onclusively resolve this
matter. Further, to improve the
reliability of rate base, expense and
earnings information, we are requiring
ITTWC to file updated information
reflecting the improved accounting
procedures deemed necessary in the
staff audit. See 75 FCC 2d at 729.

4. There are other factors which lead
us to start this formal ratemaking
proceeding now. Most importantly, we
have discerned no significant alteration
or downward trend in IRC rate levels
since our actions in the internatibnal
area last December, We are particularly
concerned with the lack of any
significant downward movement in
Telex-rates. Further, we recently started
a paper hearing to investigate the trariff
revisions filed by the IRCs purporting to
unbundle international Telex rates (CC
Docket No. 80-339, FCC 80-386, released
August 8, 1980). We stated in the
Memorandum Opinion and Order
therein that the data were incomplete
for the purposes of deteunining whether
transmission charges have been fully
and properly reduced by the unbundling
of terminal equipment, access lines and
supplies.-Because we found-it necessary

'The methods of computation used were:
(1) An earned rate of return based on operating

plant in service, plant held for future use, earth
station investment and their applicable reserves.
These are normally the largest components of the
carrier's rate base.

(2) An earned rate of return based on all
components of rate base as determined in the
decisions of Dockets 19129 and 16070, which
excluded plant under construction.

(3) An earned rate of return based on all
components of rate base determined in Docket
18258. which included plant under construction.

(4) An earned rate of return based upon the
carrier's cost data -as submitted without any staff
adjustments.

to start a hearing on those tariff filings,
it appears that the carriers are not
voluntarily reducing international Telex
transmission charges even though that
rate element appears to be generating
relatively excessive return levels, The
hearing that we are commeficing In this
Order will provide a comprehensive
review of the applicable rate of return of
ITrWC, which has evidenced a higher
overall and Telex rate of return than its
major competitors. Should we later
decide as a result of this proceeding to
prescribe a rate of return for ITTWC
which is lower than its actual rate of
return, we expect the impact of our
action would be to lower the rates of all
the international record carriers, In the
meantime, we will continue CC Docket
80-339 in accordance with the existing
schedule to develop the type of rate
structure data needed for our decision
on the lawfulness of the unbundling
proposals.

5. Another consideration leading to
our designation of a hearing herein is
the recent decision by the United States
Court of Appeals regarding Western
Union's participation with foreign
carriers in the offering of international
Telex service. See 17T World
Communications Inc. v. F.C.C., Nos. 79-
4220 et al. (2d Cir. August 25, 1980). In
that decision, the Court vacated our
authorization to Western Union to
transmit Telex messages from Western
Union subscribers to overseas
subscribers by interconnecting with
Mexican and Canadian carriers, rather
than by interconnection with the United
States IRCs.6 The conclusion of the
Court that Section 222 of the
Communications Act bars Western
Union from providing an interconnected
service'with foreign carriers for

'international communications appears
to foreclose a potential source of
competition in the international
communications market. Given the
elimination of this potential source of
competition to the IRCs, the possibility
that Section 222 will not be modified or
repealed to allow the'competition which
we envisioned, and the expanded
operational opportunities available to
the IRCs as a result of our authorization
of additional points of op eration in the
United States, 6 it is now appropriate to
undertake further formal rate regulatory
efforts.

3 Western Union Telegraph Co., 75 FCC 2d 401
(1980).

'International Record Carriers, 70 FCC 2d 115
(1980), review pending sub nom. Western Union
Telegrph Co. v.F.C.C., Case No. 79-2492 (D.C.
Cir.).
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H. Selection of ITrwC
6. As noted, we have decided to

examine the rate of return of ITrWC
rather than that of each IRC because
ITTWC has earned the highest rate of
return overall and for its major services,
including Telex, in recent years, based
upon staff analysis of carrier-supplied
data. We stated in the International
Audit Order that there were indications
that the major IRCs were earning
excessive rates of return based on 1976
data. These rates of return have
increased since that date. Thus, the need
for a formal rate of return hearing
focusing upon the carrier with the
highest rate of return-ITTWC--has
become compelling. For this reason
alone, it is important to take a closer
look at ITTWC's rate of return. In
addition, we note that ITTWC serves
sufficient points so that we expect any
action we take concerning ITTWC's rate
of return to have a significant beneficial
industry-wide impact. In other words,
should our action here result in an order
that ITTWC adjust its rates to earn a
lower rate of return, we expect that each
of its competitors would follow suit.
Nevertheless, we remain free to initiate
further proceedings as to the rates of
return of other IRCs if this action
appears necessary or desirable.

7. Through rate regulation of a single
carrier, the Commission can regulate
pricing in the entire industry by setting
the maximum rates that that carrier may
charge to receive a fair rate of return.
This approach recognizes that there will
result an essential uniformity of rates
among carriers, accompanied by a
constant pressure upon the other
carriers to improve the efficiency of
their operations. In this instance,
ITTWC's rates would become, in effect,
the industry-wide maximums. A carrier
which exceeds these rates will lose
business. A carrier matching these rates
will operate at a less profitable level
than ITTWC unless it improves its
efficiency.

8. Despite our decision to go forward
at this time with a rate of return
proceeding concerning only one IRC, we
are aware that this course of action may
work some hardship. Other rate
regulatory solutions are, however, either
infeasible or not in the public interest. It
would not make sense to set allowable
rates of return individually. The less
efficient carriers would not be able to
set prices at a high enough level to
achieve the allowable return.
Alternatively, if the allowable rate of
return were set upon an industry-wide
basis, such a policy would be "a
guarantee to the less competent or less
efficient operator that his failure to

measure up in the competitor's race will
be rewarded." The Western Union
Telegraph Compan.y, 25 FCC 535, 580
(1958). Further, to offset any unfairness
to other IRCs, we will scrutinize unusual
situations involving particular points of
service or facility configurations.
However, these exceptions appear to be
few and, therefore, in the context of our
action here, will be considered only
after the termination of this proceeding.

9. The Audit Report in Docket No.
20778, and more recent statistical
compilations, indicate that ITTWC leads
the industry in both efficiency of
operations and rate of return. In the past
we have examined the rate of return of a
single carrier, rather than of the whole
industry, under a bellwether approach
to ratemaking. The Western Union
Telegraph Company, 25 FCC 535 (1958).
While we are not necessarily limiting
our review to ITTWC, we are satisfied
that at a minimum ITTWC is the
appropriate carrier to undergo initial
scrutiny. In the past. predominance in
market share, revenues, and service
points were major criteria for choosing a
carrier, although efficency was also a
factor. 25 FCC at 582. Under a modern-
day bellwether approach for this
industry, we would rely more heavily
upon factors showing efficent operation,
since three carriers now occupy
predominant positions in the provision
of international service. The following
tables compare ITTWC's place in the
market, efficiency of operations and
overall and Telex rates of return, with
its major rivals.
1. International Points Served6

rmWC-.s5
RCAGC-92
WUI-75
Industry Total-li

2. Overall Service Revenues
rrrWC-34% or $158 M
RCAGC-38% or $172 M

- WUI-22% or $101 M
Industry Total--455 M

3. Telex Revenues
I'ITWC.,-35% or 304 M
RCAGC-36% or WS6 M
WUI-23 or 4 M
Industry Total-$287 M

4. Net Income After Taxes
ITrWC--$& M
RCAGC-= M
WIJI-417 M

5. Operating Revenue Per Dollar of
Expenses '

1TrWC --$t56
RCAGC-- 1 .2
WUI-1,35

6. Overall Rate of Return After Taxes'
iTWC-15%

Source- Items 1-4., Statistcsof Commp:irpotfs
Common Carriers, FCC, year ended 124311l8&

'Source. Items. Statistcs of Co==nccZi&s
Common Carners, FCC; Year ended I2l3ll:8

Source: Items 6-7-udiI R'elr 75 FCC 2d 72X

RCAGC-10%
WUI-11%

7. Rate of Returm-Telex Service
ITWC--36
RCAGC-26
WTI-2"7

10. The efficiency and rate of return
criteria set forth above are based upon
financial measures-measures which
relate revenues, expenses, and plant
investment. We recognize that other
measures, such as those based upon
engineering or operational
considerations, can also be employed-
e,g., fill on major truck routes or
switching costs per line termination.
However. these efficiencies will
ultimately be translated into some
measure of financial performance. under
each of the efficiency measures, ITTWC
shows a clear margin of greater
operational efficiency. Further, the
tables disclose market share and scope
of operations by ITTWC comparable
with RCAGC and WUiL. Thus. we can
conclude that LTTWC is the appropriate
carrier for review when assessed by the
twin criteria of broadness of service
coverage and operational efficiency.

Il. The Hearing

11. As we have noted, this proceeding
will determine the rate of return which
we will prescribe for ITTWC to earn on
its rate base. This inquiry will require an
examination into 1TTWC's capital
structure, its cost of debt and cost of
equity. At the conclusion, the presiding
officer shall prepare an initial decision
on the rate of return issue, and parties
may take exception thereto. Should we
decide to go forward with a formal
proceeding on rate base and expenses,
we will use the above rate of return to
compute ITTWC's revenue requirement.
A separated Trial Staff will participate
in the rate of return proceeding in a
manner similar to its participation in
other rate of return cases.

12. Since ITTWC has sole access to
important information necessary to this
rate of return determination, ITTWC has
the burden of proof in the proceeding
designated herein. Preliminary
calculations show that ITIWC's rate of
return may significantly exceed its fair
rate of return. In our last investigation of
the IRC earnings, we found that a fair
rate of return for the bellwether carrier
was 7.5 to 8.5%, and we prescribed rates
accordingly. ITIWC and the other
carriers have been earning considerably
above this level. Given the passage of
time it is incumbent upon ITTWC to
show what its present rate of return
should be under current economic
conditions.

13. We will not now consider rate
base and expense issues in this
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proceeding. However, as a separate,
matter we will require ITrWC to file
with the Chief, Common Carrier Bureau,

- by January 14,1980, Such rate'base and
expense data as it would offer asits
direct case in a ratemaking proceeding
where those elements are being
considered. We-expect ITTWC to
provide sufficient rate base and expense
information and underlying
documenfation for calendar year 1979
and an estimate for calendar year 1980

, to allow for thorough.Staff evaluation. In
preparing this submission, ITrWC will
be required to separately state all joint
or common costs shared with affiliated
companies and provide the rationale
and justification for allocating any '
portion of such costs to ITTWC. The
final results (preferably audited) for
calendar year 1980, with underlying
documentation, shall be filed by no later
than March 31, 1981. We require ITTWC
to provide in writing to the Chief, '

Common Carrier Bureau, by December
4, 1980, a full description of the
substance hid type of inderlying
documentation it intends to submit with
its rate base and xpense figures. We
shall also require it to cooperate with
the Bureau Chief in submitting any
further information or underlying
documentation that may be requested'
by him.

14. Accordingly, 'it is ordered, That
pursuant to the provisions of Sections
4(i), 4(j), 201, 202, 205, 213(e), 213(f),
215(a), 218, 219, 220(c) and 403 bf the
Communications Act of 1934, as
amended, an investigation and hearing
is instituted into the authorized pate of.
return of ITT World Communications
Inc.

15. It isffurther ordered, That this
proceeding will include consideration of
the following issues:

(a) The cost of embedded debt;
(b) The cost of equity capital;
(c) The cost of other sources of

financing; 9

(d) The appropriate capital structure
to be used for ratemaking purposes and
the weights to be accorded the above
costs of capital; and

(e) The authorized rate of return. 10

16. It is further ordered; that included
within its Final Decision herein,
consideration may be given to what
action, if any, should be taken by the
Commission to effect such rate -

.adjustments as may be warranted on the
basis of the record and such order or
orders will issue as may be appropriate
to this end.

17. It is further ordered, that the
hearings in this investigation shall be
held at the Commission's offices in
Washington, D.C. at'a time to be
specified, before an Admini strative Law:
Judge to be designated.

18.,1t is further ordered, that the
Administrative Law Judge shall, upon
closing of the record, prepare and issue
an initial decision which shall be subject
to the submission of exceptions and
requests for oral argument, as provided
in § § 1.276 and 1.277 of the

* Commission's rules, 47 C.F.R. 1.276 and

'This issue will include consideration, as
necessary. of the sources of funds and inter-
company relation'ships described in para. 4 of our
designation order in the AT&T rate of rturn
proceeding, CC Docket 79-63 [73 FCC 2d 689 11979)).

"aWe are not designating any issue regarding the
measurements of ITTWC's rate base and expensei
or the measurement or inclusion of specific
elements therein.

1.277, after which the Commission shall
issue its decision as pioVided in § 1.28Z
of these rules, 47 C.F.R. 1.282,

19. It is further ordered, that a
separated Trial Staff of the Common
-Carrier Bureau will participate in this.rate of return proceeding. The Chief,
Hearing Division, and his staff will be
separated in accordance with § 1.1209 of
the Commission's rules, 47 C.F.R.
1.1209.11

20. It is further ordered, that ITT
World Communications Inc. is named
party Respondent and any ohter
interested party wishing to actively
participate in this proceeding shall file a
notice of its intention to do so on or
before December 26,1980.

21. It is further ordered, that the
Secretary shall send a copy of this order
by certified mail, return receipt
requested to ITT World
Communications Inc., and shall cause a
copy to be published in the Federal
Register.
Federal Communications Commission.
William J. Tricarico,
Secretary.
[FR Dec. 80-36875 riled 11-25-M. 8:45 am)

BIlWNG CODE 6712-01-M

"The Trial Staff has the authorization tuider the
Communications Act and our Rules to utilize all
investigatory powers in developing a full and fair
record in this proceeding. See Sections 213(o)-(f),
215(a), 218, and 220(c) of Communications Act of
1934, as amended, 47 U.S.C. sections 213(o)-(0,
215(a), 218 and 220(c). Although the formal *
discovery provisions of our Rules are not applicable
to rulemaking proceeding of this nature, Information
requests may be made on a continuing basis
throughout the trial of this case. Sea AmeriCan
Telephone and Telegraph Co., 73 FCC 2d 09, 694
(1979).

FEDERAL COMMUNICATIONS-COMMISSION
[Canadian List N6. 39]

, rNotification Ust -

October 10, 1980.
List of new stations, pr6posed changes in existing stations, deletions, 'and correction in assignments of Canadian standard

brdadcast stations m6difyin'g'the assignments of Canadian broadcast stations contained in the appendix to the Recommenda-
tions of the Nrth America. Regional Bioadcasting.Agreement Engineering Meeting January 30, 1941.

S "' - "- - Antenna Ground system Proposed date of
Call lettera ,-: , -Location .- ,, ,Power Antenna Schedule - Class' height 'commencement

. kW (feet) Number of Length of operation
.- , . radials (feet)

Kamloops, British Columbia. N. 25D/5N DA-2
50"38'34;, W. 120"27'28" (now in
operatiori-oh new fr6quency).

Spaniard's Bayil arbour, Grace, 5 DA-1
Newfoundland, N. 47*39' 36' W.

- 53"15' 14' (correction of
georgraphical co-ordinates) ,

Kamloops, British Columbia; N. 50'43' t 0D/INND-187
24" W, 120'20' 26" (delete) ....

Cambridge, Ontario, N. 43*20' 55" W.
80"14' 45'! (now in operation with
DA-1 antenna system).

1 DA-1

550kVz
U it . ................................

550/A-/ ..
U II ...... .................. ...... Apri tl. 1981.

910KHz
- U . Ill ... . .... ...... ............ ....

960 kt-z
U Ill . .... ...
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Notification Ist-Continued

AnieflM Grmurdsysim PRopoa~d dd ol
Can USN Locabon Pow Ar s" 5chekie cum hw.t coieAencoehn

kW raee Mwbwrof Lsiglh of pacsm

10101d AW
CFYQ Gande, N N.WK 4WSW"3 $r ND-75 U II Im 120 283 0obw t 10, 1081.

W. 54"36 47- (PO 139D Wi*

New , xcoft. BScaish CoambL. K50",45- IO/02SN ND-190 U IV 125 120 294 Ocbw111.
30"W 121"17"47"

CFYO a C Nder. nd.K 4'8" X0" I ND-16 U IN 135 120 283W. 4W 47 (ide 010 M.

Richard J. S ilbea,
Chief, Broadcast Bureau, Federal Communications Commnission.
[FR Doc- W-MI Red 11-25-M &45 am]

HWCD721

FEDERAL RESERVE SYSTEM

Bank Holding Companies; Proposed
de Novo Nonbank Activities

The bank holding companies listed in
this notice have applied, pursuant to
section 4(c)(8) of the Bank Holding
Company Act (12 U.S.C. 1843(c)(8)) and
225.4(b)[1) of the Board's Regulation Y
(12 CFR 225.4(b(1), for permission to
engage de novo (or continue to engage in
an activity earlier commenced de novo),
directly or indirectly, solely in the
activities indicated, which have been
determined by the Board of Governors
to be closely related to banking.

With respect to each application,
interested persons may express their
views on the question whether
consummation of the proposal can
"reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of interest.
or unsound banking practices." Any
comment on an application that requests
a hearing must include a statement of
the reasons a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of that proposah

Each application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank indicated
for that application. Comments and
requests for hearings should identify
clearly the specific application to which
they relate, and should be submitted in
writing and, except as noted, received
by the appropriate Federal Reserve
Bank not later than December 19, 1980.

A. Federal Reserve Bank of New York
(A. Marshall Puckett, Vice President) 33
Liberty Street, New York, New York
10045:

1. MANUFACTURERS HANOVER
CORPORATION, New York, New York
(mortgage banking and servicing
activities; Minnesota): to engage through
its subsidiary, Manufacturers Hanover
Mortgage Corporation, in making or
acquiring, for its own account or for the
account of others, loans and other
extensions of credit such as would be
made by a mortgage company- and
servicing any such loans and other
extensions of credit for any person.
These activities would be conducted
from the de novo office of
Manufacturers Hanover Mortgage
Corporation located in St. Louis Park,
Minnesota and serving Anoka, Carver,
Dakota, Hennepin. Ramsey, Scott,
Washington, Chisago and Wright
Counties located in Minnesota.

2. MANUFACTURERS HANOVER
CORPORATION, New York, New York
(mortgage banking and servicing
activities; Florida): to engage through its
subsidiary, Manufacturers Hanover
Mortgage Corporation. in making or
acquiring, for its own account or for the
account of others, loans and other
extensions of credit such as would be
made by a mortgage company; and
servicing any such loans and other
extensions of credit for any person.
These activities would be conducted
from the de novo office of
Manufacturers Hanover Mortgage
Corporation located in St. Petersbury.
Florida and serving the Tampa Standard
Metropolitan Statistical Area, which
includes Hillsborough. Pinnellas alid
Pasco Counties.

3. THE CHASE MANHATTAN
CORPORATION, New York. New York
(mortgage banking, loan servicing, and
investment advisory activities; Florida):
to solicit, make. acquire and service
loans and other extensions of credit.
either secured or unsecured, for its own
account or for the account of others: to
act as an issuer, broker and/or dealer in
respect of securities guaranteed by the
Government National Mortgage
Association; and to act as investment or

financial adviser on real estate matters
to the extent of furnishing general
economic information and advice as
well as portfolio investment advice on
real estate matters. This application is
for the relocation of an existing office in
Jacksonville, Florida. Comments on this
application must be received by
December 22. 1980.

B. Federal Reserve Bank of Dallas
(Anthony. Montelaro, Assistant Vice
President) 400 South AkardStreet,
Dallas, Texas 75222.

MERCANTILETEXAS
CORPORATION, Dallas, Texas, to
engage, through its subsidiary John
Rathmall & Company, Inc., in having
supervisory responsibility over agents
and brokers on behalf of insurance
companies with regard to the following
types of insurance: (1) all types of
property, casualty and liability
insurance which are needed by the
present and future banking subsidiaries
of Applicant. including group protection
to their employees and insurance in
connection with extensions of credit
(excluding credit life and accident and
health insurance) made by them
including: (a) single interest insurance,
(b) blanket bond insurance, (c)
comprehensive fire, theft and extended
coverage for property owned by such
banking subsidiaries, and (d) personal
liability insurance for such banking
subsidiaries; (2) group employee benefit
coverage for employees of the present
and future banking subsidiaries of
Applicant including hospitalization.
group term life, accident and death and
dismemberment. These activities will be
conducted from an office in Dallas,
Texas, serving the State of Texas.

C. Federal Reserve Bank of San
Francisco (Harry W. Green, Vice
President) 400 Sansome Street, San
Francisco, California 94120:

FIRST HAWAIIAN, INC., Honolulu,
Hawaii (industrial banking and
insurance agency activities; Hawaii): to
engage through its subsidiary, Hawaii
Thrift & Loan, Incorporated, in operating
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an industrial loan company as-
authorized by Hawaii law, including
making loans upon individual credit, the
pledge or mortgage of real or personal
property, issuing and selling certificates
for the payment of money at any time;
and selling property, casualty, life,
accident and health insurance directly
related to its extensions of credit. These
activities will be conducted from an
office in Kailua-Kona, Hawaii, serving
the Kona, Hawaii area. Comments on
this application must be received by
December 22, 1980.

.D. Other Federal Reserve Banks:
None.

Board of Governors of the Federal Reserve
System, November 20, 1980.
Jefferson A. Walker,
Assistant Secretary of the Board. "
[FR Doc. 8-36840 Filed 11-25-8W 8:45 aml
BILLING CODE 6210-01-M

BankHolding Companies; Proposed
de Novo Nonbank Activities

The bank holding companies listed in
this notice have applied, pursuant to
section 4(c)(8]) of.the Bank H6lding
Company Act (12 U.S.C. 1843(c)(8) and
§ 225.4(b)(1) of the Board's Regulation Y
[12 CFR 225.4[b)(1)), for permission to
engage de nova (or continue to engage in
an activity earlier commenced de nova),
directly or indirectly, solely in the
activities indicatea, which have been
determined by the Board of Govenors to
be closely related to banking.

With respect to, each application,
interested persons may express their
views on the question whether
consummation of the proposal can
"reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or,
gains in efficiency, that outweigh
possible adverse effects, such as undue,
concentration of resources, decreased or
unfair competition, 'conflicts of interest,
or unsound banking practices." Any .
comment on an application.that requests
a hearing mustinclude a statement of.
the reasons a written presentation ,
would not suffice in lieu ofa hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would bepresented at a
hearing, and indicating how the.party.
-commenting would be aggrieved by ,
approval of that proposal.

Each application may be inspect ed at,
the offices of the Board of Governors or
at the Federal Reserve Bank indicated
for that application. Comments and "
requests for hearings should. identify
clearly the specific application to which
they relate, and should be submitted in
writifg and, except as noted, received

by the appropriate Federal Reserve
Bank not later than December 18, 1980.

A. Federal Reserve Bank of St. Louis
(Delmer-P. Weisz, Vice President) 411
Locust Street, St. Louis, Missouri 63166:

Citizens Fidelity Corporation,
. Louisville, Kentucky (leasing activities;

Missouri, Illinois, Western Kentucky;
Kansas City area): to engage, through its
subsidary, Citizens Fidelity Leasing
Corporation, in the leasing of personal
property and equipment and acting as
agent, broker or advisor, in the leasing
of such property, in a manner such that
the leasing would serve as a functional
equivalent of an extension of credit and
subject to the limitations and
restrictions specified in 12 CFR
225.4(a)(6). These activities would be
conducted from an office in St. Louis,
Missouri, serving the itates'of Missouri,
including the greater Kansas City area,
Western Kentucky, and Illinois.
Comments on this application must be
received by December 16,1980.

B. Federal Reserve Bank of San
Francisco (Harry W. Green, Vice
President) 400 Sansome Street, San
Francisco, California 94120

Security Pacific Corporation, Los'
Angeles, California (industrial loan,
financing and credit-related insurance
activities; California): to engage in
financing and industrial loan

corporation activities through its
subsidary Security Pacific Finance
Money Center Inc., including making,
acquiring and servicing loans and other
extensions of credit; selling and issuing
investment certificates; and acting as
agent for the sale of credit-related life,
credit-related accident and health and
.credit-related property insurance, all as
authorized by California law. These
activities 'would be conducted from
offices of Security Pacific Finance
Money Center Inc. in the cities of Santa
Barbara, San Bernardino, Modesto and
Oxnard, California, serving the State of
California.' " I

C. Other Federal Reserve Banks:.
None'.

Board of Govenors of the Federal Reserve
System November 18,1980.
JeffersonA. Walker,,
A§sistant Secretary of the Board.
[FR Doe. 80-36841 Filed 11-25-80 8:45 am] -

BILLING CODE 6210-01--M

FinanceOhilo Company; Formation of
Bank Holding Company

'Finance Ohio Company, Martins
Ferry, Ohio, has applied for the Board's
approval under section 3(a)(1) of the,

. Bank Holding Company Act (12 U.S.C.'
1842(a)(1)) to become a bank holding
company by acquiring 90 per cent or

more of the voting shares of the Peoples
Savings Bank Company, Martins Ferry,
Ohio. The factors that are considered in
acting on the application are set forth in
section 3(c) of the Act (12 U.S.C.
1842(c)).

The applicatiofi may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of
Cleveland. Any person wishing to
comment on the application should
submit views in writing to the Reserve
Bank, to be received not later than
December 12, 1980. Any comment on tin
application that requests a hearing must
include a statement of why a written
presentation would not suffice in lieu of
a hearing, identifying specifically any
questions of fact that are in dispute and
summarizing the evidence that would be
presented at a hearing.

Board of Governors of the Feder Reserve
System, November 19, 1980.
Jefferson A. Walker,
Assistant Secretary of the Board
[FR Doe. 80-36843 Filed 11-,5-80 845 am]

BILLING CODE 6210-01-M

First City Bancorporation, Inc.;
Acquisition of Bank

First gity Bancorporation, Inc.,
Houston, Texas, has applied for the
Board's approval under section 3(a)(3) Of
the Bank Holding Company Act (12
U.S.C. 1842(a)(3)) to acquire 100 percent
of the voting shares less directors'
qualifying shares of Windsor Park Bank,
San Antonio, Texas. The factors that are
considered in acting on the applicatiof
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

The application may be inspected at,
the offices of the Board of Governors or
at the Federal Reserve Bank of Dallas. '
Any'person wishing to comment on thd
application should submit views in
writing to the Secretary, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551, to be
received not later than December 19,
1980. Any comment on an application
that requests a hearing must Include a
statement Of Why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal Reserve
System, November.20, 1980,
Jefferson A. Walker,
Assistant Secretary of the Board,
[FR Doe; 80-36837 Filed 11-25-8M 8:45 am].

BILLINO CODE 6210-01-161

78804



Federal Register / Vol. 45, No. 230 / Wednesday, November 26, 1980 / Notices

First City Bancorporation of Texas,
1nc4 Acquisition of Bank

First City Bancorporation of Texas,
Inc., Houston, Texas, has applied for the
Board's approval under section 3(a](3) of
the Bank Holding Company Act (12
U.S.C. 1842(a)(3)) to acquire 100 per cent
of the voting shares, less directors'
qualifying shares, of The Bank of South
Texas, Alice, Texas. The factors that are
considered in acting on the application
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Dallas.
Any person wishing to comment on the
application should submit views in
writing to the Secretary, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551, to be
received not later than December 19,
1980. Any comment on an application
that requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal Reserve
System, November 19,1980.
Jefferson A. Walker,
Assistant Secretary of the Board.
(FR Doc. 80-3 36 Filed 11-ZS-82549 S a1

BILUNG CODE 6210-01-M

First Palm Beach International Bank;
Corporation To Do Business Under
Section 25(a) of the Federal Reserve
Act

An application has been submitted for
the Board's approval of the organization
of a corporation to do business under
section 25(a) of the Federal Reserve Act
("Edge Corporation"), to be known as
First Palm Beach International Bank,
Miami, Florida. First Palm Beach
International Bank would operate as a
subsidiary of First National Bank in
Palm Beach, Palm Beach, Florida. The
factors that are considered in acting on
the application are set forth in § 211.4(a)
of the Board's Regulation K (12 CFR
211.4(a)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Atlanta.
Any person wishing to comment on the
application should submit views in
writing to the Secretary, Board of
Governors ofthe Federal Reserve
System, Washington, D.C. 20551, to be
received no later than December 18,
1980. Any comment on an application
that requests a hearing must include a

statement of why a written presentation
would not suffice in lieu of a hearing,
identify specifically any questions of
fact that are in dispute and summarize
the evidence that would be presented at
a hearing.

Board of Governors of the Federal Reserve
System, November 18. 1900.
Jefferson A. Walker,
Assistant Secretary of the Board.
[MR DO-. 80414 MW~ 11.354M 2:45 am]
SILLINS OOOE S21041-M

First State Holding Company of
Prescott, Formation of Bank Holding
Company

First State Holding Company of
Prescott, Prescott. Arkansas, has applied
for the Board's approval under section
3(a)(1) of the Bank Holding Company
Act (12 U.S.C. 1842(a)(1)) to become a
bank holding company by acquiring at
least 98.3 per cent of the voting shares of
Bank of Prescott, Prescott. Arkansas.
The factors that are consideredin acting
on the application are set forth in
section 3(c) of the Act (12 U.S.C.
1842[c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of St. Louis.
Any person wishing to comment on the
application should submit views in
writing to the Reserve Bank, to be
received not later than December 19,
1960. Any comment on an application
that requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal Reserve
System. November 19, 1900.
Jefferson A. Walker,
Assistant Secretary of the Board.
[FR Dc. 90-3642 FAI U-25-ft 545 aml

UiJW OWE 210-01-M

Houston County Agency, Inc.;
Proposed Continuation of General
Insurance Agency Activities as
Caledonia Insurance Agency

Houston County Agency, Inc., St. Paul
Minnesota, has applied, pursuant to
section 4(c)(8) of the Bank Holding
Company Act (12 U.S.C. 1843(c)(8)) and
§ 225.4(b)(2) of the Board's Regulation Y
(12 CFR 225.4(b)(2)), for permission to
continue to engage in general insurance
agency activities as Caledonia
Insurance Agency.

Applicant states that it would
continue to engage in the activities of

acting as agent for the sale of general
insurance in a community having a
population not exceeding 5,000
inhabitants. These activities would be
performed from offices of Applicant's
subsidiary bank in Caledonia,
Minnesota. and the geographic area to
be served is Caledonia, Minnesota. Such
activities have been specified by the
Board in § 225.4(a) of Regulation Y as
permissible for bank holding companies,
subject to Board approval of individual
proposals in accordance with the
procedures of § 225.4[b).

Interested persons may express their
views on the question whether
consummation of the proposal can
"reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of interests,
or unsound banking practices." Any
request for a hearing on this question
must be accompanied by a statement of
the reasons a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of
Minneapolis.

Any person wishing to comment on
the application should submit views in
writing to the Reserve Bank to be
received not later than December 19, -
1980.

Board of Governors of the Federal Reserve
System. November 19,1980.
Jefferson A. Walker,
Assistant Secretary of the Board
[FR Dor. 80-.363S Filed It-Z540: :4 a=]
DILA4G ODE 210-01-U

New Salem Bancorporation, Inc4
Formation of Bank Holding Company

New Salem Bancorporation, Inc., New
Salem, North Dakota, has applied for the
Board's approval under section 3(a)(1) of
the Bank Holding Company Act (12
U.S.C. 1842(a)(1)) to become a bank
holding company by acquiring 88.3 per
cent or more of the voting shares of
Security State Bank of New Salem, New
Salem, North Dakota. The factors that
are considered in acting on the
application are set forth in section 3(c)
of the Act (12 U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
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at the Federal Reserve Bank of
Minneapolis. Any person wishing to
comment on the application should"
submit views in writing to the Reserve
Bank; to be received not later than
December 19, 1980. Any comment on an
application that requests',a hearing'must
include a statement of why a written
presentation would not suffice in lieu of
a hearing, identifying specifically any
questions of fact that are in dispute and
summarizing the evidence 1hat would be
presented at a hearing.

Board of Governors of the Federal Reserve
System, November 20, 1980.
Jefferson A. Walker,
Assistant Secretary of the Board.
[FR Doc. 80-36844 Filed 11-25-0, 8:45 am]

BILLNG CODE 6210"1--M

Security National Corp.; Acquisition of
Bank

Security National Corporation, Sioux"
City, Iowa, has applied for the Board's'
approval under section 3(a)(3) of the
Bank Holding Company Act (12 U.S.C.
1842(a)(3)) to acquire 94 percent or more
of the voting shares of First State Bank,
Mapleton, Iowa. The factors that are
considered in acting on the application
are set forth in section 3(c) of the Act (12
U.b.C. 1842(c)).

The application may be inspected-at
the offices of the Board of Governors or
at the Federal Reserve Bank of Chicago.
Any person wishing to comment on the
application should submit views in
writing to the Secretary, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551, to be
received not later than December 19,
1980. Any comment on an application
that requests a hearing must include a
statement of why a written lpresentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal Reserve
System, November 19,1980.
Jefferson A. Walker,
Assistant Secretary of the Board.
[FR Dec. 80-30838 Filed 11-24-80:.8:45 am]

BILLING CODE 6210-01-M

Summit Bancorp.; Acquisition of Bank
The Summit Bancorporation, Summit,

New Jersey, has applied for the Board's
approval under section 3(a)(3) of the
Bank Holding Company Act (12 U.S.C.
1842(a)(3)) to acquire all the voting
shares of Maplewood Bank and Trust
Company, Maplewood, New Jersey. The
factors that are considered in acting on

the application are set forth in section
3(c) of the Act (12 U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank'of New
York. Any person wishing to comment
on the application should submit views
in writing to the Reserve Bank to be
received not later than December 19,
1980. Any comment on an application
that requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,.
identifying specifically any questions of
fact that are in dispute'and summarizing

'the evidence that would be presented at
a hearing.

Board of Governors of the Federal Reserve
System, November 19,1980.

Jefferson A. Walker,
Assistant Secretazr3 of the Board.
[FR Doc. 80-36839 Filed 11-25-,8o :49 am]

BILLING CODE 6210-01-M

FEDERAL TRADE COMMISSION

,Early Termination of the Waiting
Period of the Premerger Notification
Rules; Diversified Industries, Inc.
AGENCY: Federal Trade Commission.
ACTION: Granting of request for early
termination of the waiting period of the
premerger notification rules.

SUMMARY: Diversified Industries, Inc; is
.granted early termination of the waiting'
period provided by law and the
premerger notification rules with respect
to the proposed acquisition of all stock
'of Florida Wire & Cable Company. The
grant was made by the Federal Trade
Commission and the Assistant Attorney
General in charge of the Antitrust
Division of the Department of Justice in
response to a request for early
termination submitted by Diversified.
Neither agency intends to take any
action with respect to this acquisition
during the waitingperiod.
EFFECTIVE DATE: November 7, 1980.
FOR-FURTHER INFORMATION CONTACT:
Roberta Baruch, Attorney, Premerger
Notification Office, Bureau of
Competition, Room 303, Federal Trade
Commission, Washington, D.C-20580

'(202) 523-3894.
'SUPPLEMENTARY INFORMATION: Section
7A of the Clayton Act, 15 U.S.C. § 18a,
as added by Title It of the Hart-Scott-
Rodino Antitrust Improvements Act of
1976, requires persons contemplating
certain mergers or acquisitions to give
the Commission and Assistant Attorney
General advance notice and to wait
designated periods before
consummation of such plans. Section

7A(b)(2) of the Act permits the agencies,
in individual cases, to terminate this
waiting period prior to its expiration and
requires that notice of this action be
published in the Federal Register.

By direction of the Commission.
Carol M. Thomas,
Secretary,
lFR Doc. 80-36813 Filed 11-25-80. 8.45 ami

BILLING CODE 6750-01-M

Early Termination of the Waiting
Period of the Premerger Notification
Rules; General Electric Co.

AGENCY: Federal Trade Commission.

ACTION: Granting of request for early
termination of the waiting period of the
premerger notification rules.

SUMMARY: General Electric Company is
granted early termination of the waiting
period provided by law and the
premerger notification rules with respect
to the proposed acquisition of certain
assets of Tucson Electric Power
Company and Public Service Company
of New Mexico. The grant was made by
the Federal Trade Commission and the

-Assistant Attorney General in charge of
the Antitrust Division of the Department
of Justice in response to a request for
early termination submitted b all
parties. Neither agency intends to take
any action with respect to this
acquisition during the waiting period,

EFFECTIVE DATE: Novrember 13, 1980.
FOR FURTHER INFORMATION CONTACT:
Roberta Baruch, Attorney, Premerger
Notification Office, Bureau of
Competition, Room 303, Federal Trade
Commission, Washington, D.C., (202)
523-3894.

SUPPLEMENTARY INFORMATION' Section
7A of the Clayton Act, 15 U.S.C. § 18a,
as ddded by Title I of the Hart-Scott-
Rodino Antitrust Improvements Act of
1976, requires persons contemplating
certain mergers or acquisitions to give
the Commission and Assistant Attorney
General advance notice and to wait
designated periods before
consummation of such plans. Section
7A(b)(2) of the Act permits the agencies,
in individual cases, to terminate this
waiting period prior to its expiration and
requires that notice of this action be
published in the Federal Register.

By direction of the Commission.
Carol M. Thomas,
Secretary.
[FR Dac. 80-36810 Filed 11-25-80:8:45 am]

BILLING CODE 6750-O1-M
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Early Termination of the Waiting
Period of the Premerger Notification
Rules; Kentucky Investors, Inc.
AGENCY: Federal Trade Commission.
ACTION: Granting of request for early
termination of the waiting period of the
premerger notification rules..

SUMMARY: Kentucky Investors, Inc. is
granted early termination of the waiting
period provided by law and the
premerge- notification rules with respect
to the proposed acquisition of all stock
of Citadel Life Insurance Company from
Barclays Bank International Ltd. The
grant was made by the Federal Trade
Commission and the Assistant Attorney
General in charge of the Antitrust
Division of the Department of Justice in
response to a request for early
termination submitted by Kentucky
Investors. Neither agency intends to
take any action with respect to this
acquisition during the waiting period.
EFFECTIVE DATE: November 4,1980.
FOR FURTHER INFORMATION CONTACT:.
Roberta Baruch, Attorney, Premerger
Notification Office, Bureau of
Competition, Room 303, Federal Trade
Commission, Washington, D.C. 20580
(202) 523-3894.
SUPPLEMENTARY INFORMATION: Section
7A of the Clayton Act, 15 U.S.C. § 18a,
as added by Title II of the Hart-Scott-
Rodino Antitrust Improvements Act of
1976, requires persons contemplating
certain mergers or acquisitions to give
the Commission and Assistant Attorney
General advance notice and to wait
designated periods before
consummation of such plans. Section
7A(b) (2) of the Act permits the
agencies, in individual cases, to
terminate this waiting period prior to its
expiration and requires that notice of
this action be published in the Federal
Register.

By direction of the Commission.
Carol M. Thomas,
Secretary
[FR Doc 803-M1 Fled 11-2s80f &45 am]
BILLING COOE 6750-01-M

Early Termination of the Waiting
Period of the Premerger Notification
Rules; MAPCO, Inc.
AGENCY: Federal Trade Commission.
ACTION: Granting of request for early
termination of the waiting period of the
premerger notification rules.

SUMMARY: MAPCO, Inc. is granted early
termination of the waiting period
provided by law and the premerger
notification rules with respect to the
proposed acquisition of all stock of

Earth Resources Company. The grant
was made by the Federal Trade
Commission and the Assistant Attorney
General in charge of the Antitrust
Division of the Department of Justice in
response to a request for early
termination submitted by MAPCO, Inc.
Neither agency intends to take any
action with respect to this acquisition
during the waiting period.
EFFECTIVE DATE: November 12,1980.
FOR FURTHER INFORMATION CONTACT:
Roberta Baruch, Attorney. Premerger
Notification Office, Bureau of
Competition, Room 303, Federal Trade
Commission, Washington, D.C. 20580
(202-523-3894).
SUPPLEMENTARY INFORMATION: Section
7A of the Clayton Act, 15 U.S.C. § 18a,
as added by Title 11 of the Hart-Scott-
Rodino Antitrust Improvements Act of
1976, requires persons contemplating
certain mergers or acquisitions to give
the Commission and Assistant Attorney
General advance notice and to wait
designated periods before
consummation of such plans. Section
7A(b)(2) of the Act permits the agencies,
in individual cases, to terminate this
waiting period prior to its expiration and
requires that notice of this action be
published in the Federal Register.

By direction of the Commission.
Carol M. Thomas.
Secretaf ,.
[FR Doc ao-36) Fled aXZ- S4s am]

BILLING CODE 67504-I-M

Early Termination of the Waiting
Period of the Premerger Notification
Rules; Regle Nationale des Usines
Renault

AGENCY: Federal Trade Commission.
ACTION: Granting of request for early
termination of the waiting period of the
premerger notification rules.

SUMMARY: Regie Nationale des Usines
Renault is granted early termination of
the waiting period provided by law and
the premerger notification rules with
respect to the proposed acquisition of
certain stock of American Motors
Corporation. The grant was.made by the
Federal Trade Commission and the
Assistant Attorney General in charge of
the Antitrust Division of the Department
of Justice in response to a request for
early termination submitted by
American Motors. Neither agency
intends to take any action with respect
to this acquisition during the waiting
period.
EFFECTIVE DATE:.

ADDRESS: November 10, 1980.
FOR FURTHER INFORMATION CONTACT:.

Roberta Baruch, Attorney, Premerger
Notification Office, Bureau of
Competition, Room 303, Federal Trade
Commission, Washington, D.C. 20580,
(202-523-3894).
SUPPLEMENTARY INFORMATION: Section
7A of the Clayton Act, 15 U.S.C. § 18a,
as added by Title II of the Hart-Scott-
Rodino Antitrust Improvement Act of
1976, requires persons contemplating
certain mergers or acquisitions to give
the Commission and Assistant Attorney
General advance notice and to wait
designated periods before
consummation of such plans. Section
7A(b)(2) of the Act permits the agencies,
in individual cases, to terminate this
waiting period prior to its expiration and
requires that notice of this action be
published in the Federal Register.

By direction of the Commission.
Carol M. Thomas,
Secretaor.
[FR IiZ. &3--3W2 FJed 21-ZS-Kt &Z43 aml

ULM COOE 6750-01-M

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Centers for Disease Control

Annual Report; Availability of Filing

Notice is hereby given that pursuant
to Section 13 of Pub. L 92-463 (5 U.S.C.
Appendix I), the fiscal year 1980 annual
report for the following Federal advisory
committee utilized by the Centers for
Disease Control has been filed with the
Library of Congress: Safety and
Occupational Health Study Section.

Copies are available to the public for
inspection at the Library of Congress,
Newspaper and Current Periodical
Reading Room, Room 1026, Thomas
Jefferson Building, Second Street and
Independence Avenue, S.E.,
Washington, D.C. (telephone: 202/287-
6310). Additionally, on weekdays
between 9:00 a.m. and 4:30 p.m. copies
will be available for inspection at the
Department of Health and Human
Services, Department Library, HHS
North Building, Room 1436,300
Independence Avenue, S.W.,
Washington, D.C. (telephone: 2021245-
6791).

Dated.- November 20,1980.
Donald R. Hopkins,
Acting Director Centers forDisease Control
[M 13M 80-3-9 Fied 12-25-80&45 am)

BILLING COOE 4110-6-M

78807



Federal Register'/ Vol. 45, No. 230 / Wednesday, November 26, 1980 / Notices

ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Executive Director's Procedures for
Review of Proposals for Treatment of
Archeological Properties;
Supplementary Guidance

I. Introduction

Under the authority of 36CFR 800.14,
the Executive Director of the Advisory
Council on Historic Preservation issues
the following supplementary guidance,
to interpret elements of the Council's
regulations to assist Federal agencies
and State Historic Preservation Officers
in meeting their responsibilities. This
supplementary guidance was developed
with the assistance of the Council's •
Archeology Task Force, and endorsed
by the full Council at its November 1980,
quarterly meeting.

The following procedures will be used
by the Executive Director of the Council
in review of projects involving treatment
of archeological properties. They are
based on the Council's "Principles in the
Treatment of Archeological Properties"
(Appendix A). They do not amend-or
modify the duties of Federal agencies
under Section 106 of the National
Historic Preservation Act and the
implementing regulations (38 CFR Part
800), but agency cognizance of them will
make consultation under the regulations
easier.

Archeological properties are those
properties included in, determined -
eligible for, or potentially eligible for,
the National Register, whose
significance lies wholly or partly in the -

archeological data they contain.
Archeological data are data embodied
in material remains (artifacts, structures,
refuse, etc.) utilized purposely or -

accidentally by human beings, in the
spatial relationship among such
remains, and in the environmental
context of such remains. Archeological
data include historic, prehistoric, and
scientific data as defined by the
Departmentof the Interior in accordance
with Public Law 93-291 (cf. 36 CFR Part
1210).

An expanded version of this guidance,
including the Council's
"Recommendations for Archeological
Data Recovery," "Principles in the
Treatment of Archeological Properties,"
and explanatory appendices, is
available from the Executive Director
under the title, Treatment of
Archeological Properties. -'

II. Identification and Evaluation of
Archeological Properties

1. 36 CFR 800.4 establishes that, "it is
the primary responsibility of each
Agency Official requesting Council

comments to conduct the appropriate
studies and to provide the information
necessary for an adequate review of the
effect a proposed undertaking may have
on a National Register or eligible
property, as well as the information

,necessary for adequate consideration of
modifications or alterations to the
proposed undertaking that could avoid,
mitigate, or minimize any adv6rse
effects. It is the responsibility of each
Agency Official requesting consultation
with a SHPO under this section to
provide the information that is
necessary to make an informed and
reasonable evaluation of whether a
property meets National Register
criteria and to determine the effect of a
proposed undertaking on a National
Register or eligible property."
Identification is the obvious first step to
be taken by an Agency in defining its
responsibility with respect to
archeological and other historic
properties.

In evaluation of proposals for"
treatment of archeological properties,
the Executive Director mayreview field
surveys and other identification efforts
that have been conducted as part of the
Agency's planning process, to determine
whether: /'

A. The identification effort appears to
be consistent with the scale and
expected impacts of the proposed
project;

B. The identification effort appears to
be conducted at a sufficient level of
intensity in relation to the numbers and
types of archeological properties
expecthd to occur in the areas; and,

C. The data recovery proposal
submitted for Council consideration
appears consistent with the results of
the identification effort.

2. The Executive Director will use.36
CFR'Part 1210, appendix B, as a general
standard for reviewing identification
efforts.

3. The Executive Director will
encourage recognition of the difference
between "testing" archeological sites for
identification and evaluation and
excavating them for purposes of data
recovery. Testing is usually conducted
in order to answer questions about an
archeological site's eligibility for the
National Register, or to obtain data
needed to make-decisions ibout how to
mitigate project impacts on a site
already determined eligible or placed on
the Register. Such testing is directed
toward determining the site's
boundaries, the depth of its deposits,
and/or its basic nature and condition.
Only a very small sample of the site
need be disturbed in order to make such
determinations. Excavation for data
recovery, on the other hand, is directed

toward recovering as much of the
important information in the site as
possible, given time and other
constraints. Unlike testing, excavation
for data recovery is seldom simply
directed at defining the size, depth,
nature and condition of the site, it Is
directed at answering or contributing to
research questions. Excavation for data
recovery may result in very extensive-
even complete-disturbance of a site.
While it is impossible to define a point,
applicable in all instances, at which
testing ends and data recovery begins, a
rule of thumb is that testing Is completed
when sufficient information has been
gathered to make a determination of
eligibility or a management decision,
Since testing is done, in most cases,
before the fate of the site has been
determined through the consultation
process, it should be kept to the absolute.
minimum necessary for eligibility
determination and/or management
purposes. "Testing" that destroys large
portions of a site forecloses the
Council'i opportunity to comment, and
circumvents the intent of Section100.
The Executive Director will discourage
such "testing," and will notify the
Secretary of the Interior, pursuant to P.L,
93-291 Sec. 4(a), in instances where such
"testing" threatens the irrevocable loss
of scientific, prehistoric, historic, or
archeological data.

III. Consideration of In-Place
Preservation

'In review of projects involving
archeological properties, the Executive
Director will seek to ensure that all due
consideration is given to practical
methods of preserving such properties in
place.

IV. Consideration of Noa-archeological
Interests

In review of projects involving
archeological properties, the Executive
Director will seek to ensure that all due
consideration is given to whatever non-
archeological historical and cultural
values the properties may represent. For
example, if an archeological property Is
also valuable to a local community for
cultural reasons, the Executive Director
will seek to ensure that this value is
considered and given appropriate
weight in decisionmaking.
V. Data Recovery Directed to Research
Questions , 1

Where it is concluded through the
consultation process that preservation
in place is not practical,and that data
recovery is appropriate, the Executive
Director will seek to ensure that the
data recovery effort addresses defined
and defensible research questions. Such

II I I
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questions should relate to issues of
importance in the sciences or
humanities, or to matters of importance
to local communities with historical
connections to the property or
properties. It is expected, however, that
the specificity of research questions, and
their relationship to larger issues, will
vary with the character and quality of
prior archeological work in the area, the
state of existing knowledge of the
property, the nature of local, regional.
and topical research efforts pertinent to
the property, and the quality of the State
Historic Preservation Plan in force in the
state at the time the project is
undertaken.

VI. Sacrifice of Properties Without Data
Recovery

Where an archeological property
cannot practically be preserved in place,
and the responsible agency proposes to
destroy or damage it without data
recovery, the Executive Director will
seek to ensure that all reasonable
consideration has been and is given to
the property's potential to yield
information relevent to important
research questions. The Executive
Director will not support or sanction the
recovery of data simply because they
exist, nor will the Executive Director
support arbitrary destruction of data.

VII. Efficiency of Data Recovery

Where data recovery is to be
undertaken, the Executive Director will
seek to ensure that it is conducted in the
most efficient manner possible, in the
context of an appropriate data recovery
plan. Data recovery programs should be
organized to extract, digest, and make
available the pertient data in the most
efficient manner possible, taking into
account local conditions, the potential
for unexpected discoveries, non-
archeological concerns, and other
relevent factors. The kinds of
techniques, tools, and expertise required
in a given data recovery program are
dependent on the kinds of data to be
recovered and analyzed. Although all
archeological projects share certain
basic principles, there is no single,
standard way to conduct archeological
fieldwork. As a rule, the Executive
Director will seek to ensure that the
fastest, most economical methods are
used that will achieve the desired
research result.

VI. Consideration of Guidance

Where data recovery is to be
undertaken, the Executive Director will
seek to ensure that due consideration
has been given to the Council's
"Recommendations for Archeological
Data Recovery" and 36 CFR Part 1210

("Recovery of Scientific, Prehistoric,
Historic, and Archeological Data:
Methods. Standards, and Reporting
Requirements").

IX. Budgets

To the extent feasible given Council
and staff priorities and agency
contracting policy, the Executive
Director will provide advice to agencies,
seeking to ensure that budgets
developed for data recovery and other
archeological activities are reasonable
and cost-effective.

X. Negating Adverse Effect:
Documenting "No Adverse Effect"
Determinations

1. Undertakings that result directly or
indirectly in the disturbance of an
archeological property clearly have
adverse effects on that property. In
some cases, however, this adverse effect
can be essentially negated through data
recovery; in such cases a determination
of "no adverse effect," pursuant to 36
CFR 800.4(c), may be appropriate. When
an agency makes such a determination,
the Executive Director's review will
focus on the extent to which the adverse
effect will in fact be negated by the data
recovery effort. The ability to negate
adverse effect depends upon (a) the
nature of the affecting action, (b) the
nature of the archeological property, and
(c) the quality of the data recovery effort
proposed.

2. To determine whether a data
recovery program will negate the
adverse effects of an undertaking, the
agency, in consultation with the State
Historic Preservation Officer {SHPO),
should answer the following questions:

A(1) Does the significance of the
property, as documented in the
nomination to or determination of
eligibility for the National Register, lie
primarily in the data it contains, so that
retrieval of the data in an appropriate
manner may preserve this significance?
If so:

A(2) Does it appear that preservation
in place would be more costly, or
otherwise less practical, than data
recovery? If so:

B(1) Will the effects of the
undertaking be minor relative to the size
and nature of the property? Examples of
such effects include:

(a) Marginal disturbance to an
extensive archeological site by
construction along one edge.

(b) Minor disruption of the surface of
an archeological site whose primary
valuable information lies in subsurface
deposits, where this disruption is
unlikely to have long-range effects on
subsurface conditions (e.g., by causing
erosion, etc.j.

B(2) Is the property subject to
destruction regardless of the
undertaking, so the agency's action is
only slightly hastening an inevitable
process? Examples of such a condition
include:

(a) Disturbance of an archeological
site on a rapidly eroding cliff, where
measures to halt erosion are not
practical.

(b) Disturbance of an archeological
site that is being vandalized or clearly
will be subject to vandalism, where
there is no practical way to deter the
vandals;

(d) Disturbance of an archeological
site on land that has great potential for
non-Federal development, where no
mechanisms (zoning, State or local
preservation ordinances, easements) are
likely to be employable for protection.

B(3) Is the property not:
(a) A National Historic Landmark, a

National Historic Site in non-Federal
ownership, or a property of national
hsitorical significance so designated
within the National Park System;

(b) Important enough to fulfillment of
purposes set forth in the State Historic
Preservation Plan to require its
protection in place;

(c) In itself, or as an element of a
larger property, significantly valuable as
an exhibit in place for public
understanding and enjoyment;

(d) Known or thought to have historic,
cultural, or religious significance to a
community, neighborhood, or social or
ethnic group that would be impaired by
its disturbance, or

(e) So complex, or containing such
complicated data, that currently
available technology, funding, time, or
expertise are insufficient to recover the
significant information contained in it.

3. If the agency and the SHPO agree
that questions A(1) and A(2), and
questions B(I), B(2) or B(3) are answered
in the affirmative, and if the agency
establishes a data recovery program
consistent with the Council's
"Recommendations for Archeological
Data Recovery" and 36 CFR Part 1210,
the agency has grounds for concluding
that the data recovery program will
negate the adverse effect, and can hence
determine that the undertaking will have
No Adverse Effect on the property.

4. In documenting a determination of
No Adverse Effect based on this
conclusion, pursuant to 36 CFR 800A(c)
and 800.13(a). the agency should:

(A) Report clearly and concisely how
it has reached its conclusion;

(B) Document the concurrence of the
SHPO and, if pertinent, consultation
with, and the opinions of, other
specialists and authorities concerned
with the property, concerned social and
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ethnic groups, local government, and thi
public;

(C) Provide a copy of the data
recovery plan; and

(D) Show that sufficient time and
funds have been allocated to execute
the data recovery plan. I

5. The Executive Director'will-review
the documentation provided in
accordance with 36 CFR 800.6(a) to
determine whether (a) the property is
shown to be valuable primarily for the
information it contains, or whether othe
public interests are involved, and
whether (b) it appears that the adverse
effects of the'undertaking will in fact be
negated, thereby justifying a
determination of No Adverse Effect.

XI. Preliminary Case Reports
1. Where it is determined that the

undertaking will have an adverse effect
on historic properties, the Preliminary
Case Report developed by the agency
pursuant to 36 CFR800.4(d)(1) should:

A. dociment consideration of
alternatives that would preserve the
archeological property in place, and givi

-reasbns for rejecting those alternatives
not preferred;

B. Where data recovery is proposed,
provide a data recovery plan consistent
with the Council's "Recommendations
for Archeological Data-Recovery" and
with 36 CFR Part 1210.

C. Where data recovery is nof"
proposed: explain why it is not-
proposed. An agency may demonstrate
that loss of an archeological property
without data recovery is iccepiale by,
showing that:

(1) There is noreasonable -way to
protect the property in place; and, --

(2) Having made'a good-faith effort to
identify research questions of the kindi
discussed in Appendices A and B of the
Council's Treatment of Archeological
Properties; to Which-the recovery of'dat
from the property ovuld contributb,'the
agency'has been unable to identify guch
questions. In seeking to identify such
questions, the agency'"should utilize
available literature in archeology,
anthropology, history, and other
disciplines, consult with'the State
Historic Preservation Officer, and
consult With State, regional, and local
archeological and historical
organizations. The Executive Director
will review closely the documentation b
such efforts, and may suggest additiona
research questions or sources of advice
to be cofisidered.
XII. Memoranda of Agreement,'',

1. Ordinarily, Memranda of '
Agreement executed pursuant to 36 CFF
800.6(c) that provide for data recovery
from archeological properties should

a include or refer.directly to data recovery
plans consistent with the Council's.
"Recommendations for Archeological
Data Recovery" and 36 CFR Part 1210.
Exceptions to this rule may include, but
are not necessarily limited to:

A. A Programmatic Memorandum of
Agreement, Which may provide for
preparation and review of such plans in
the context of an ongoing programs;

B. A Memorandum of Agreement that
covers a planning process, which may

r provide for preparation and review of a
data recovery plan at a subsequent
stage in the agreed-upon process; and,

C. A memorandum of Agreement that
provides for archeological monitoring or
other forms of data recovery-as guards
against uncertain discovery possibilities
(for example, where there is some
possibility that archeological datamwill
be discovered when a building is
demolished): In such an instance, it may
not be feasible to develop a detailed
data-recovery plan because the nature
of the possible discovery situation is too
uncertain.

2. The purpose of the data recovery
plan is to ensure that the data are
recovered in'an effectiveimanner using
the best'appl'cable professional
standards under the circumstances.
Technical assistance in developing data
recovery plans is available from the
State Historic Preservation Officer and-
Interagency Archeological Services,
heritage Conservation and Recreation
Service, Department of the Interior. The
Executive Director will give data
recovery plans the same level of
professional review afforded to
architectural designs,,plahs for adaptive
reuse development plans, etc.

3. Memoranda Of Agreement may
-provide for phased data recovery. An'
example of'phased data recovery is: ,

A. Phase 1: Testiiig of archeological
a. sites and other research leading to

development of a detailed date recovery
* work plan. The Memorandum of

Agreement should set forth guidelines
for the testing and other research. -

B. Phase 2: Development of a data
recovery plan. The Memorandum of
Agreement should provide for
appropriate technical review of the plan,
"usually by the SHPO and the Courncil,
' and where fieeded, through peer I-eview,
by outside parties.

f C. Phase 3: Selection of a contractor.
I 'The Memorandum of Agreement should

ensure that the agency provides a
reliable mechanism for obtaining the
best qualified contractor(s) for the
project at the most reasonable cost,
consistent with satisfactory Work
performance.' ... or.

D. Phase 4: Conduct of he Work plan,
typically including recovery of data,

* analysis, curation, and dissemination of
results.

4. In developing Memoranda of
Agreement including provisions for data
recovery, the Executive Director will
attempt to ensure that the data recovery
plan in fact is the best feasible method
of addressing the archeological value of
the property in the public interest. An
agency can facilitate development of
such Memoranda by notifying the
Council of the steps it has taken to
develop its data recovery plan, by
identifying the parties consulted during
its preparation, by ensuring that all
concerned parties have had an
opportunity to contribute to its
preparation, and by articulating the plan
as clearly and concisely as possible.

XIII. Programmatic Memoranda of -
Agreement

Where appropriate under 36 CFR
800.8, the Executive Director will
consider execution of Programmatic
Memoranda of Agreement with agencies
to cover archeological data recovery
activities and other activities ,discussed
in this guidance. Such a Programmatic
Memorandum of Agreement should
specify or stipulate a process for
establishing:,

1. Conditions in a given State or
- region, or with reference to the agency's

specific types of undertakings, In which
data recovery would be appropriate.

2. Guidelines for data recovery, taking
into account conditions in a State or,
region, and/dr the agency's types of
undertakings and planning/development
stages.

3. Methods for procuring appropriate
specialists, and controlling costs, and

4. Consultation methods, establishing
how the SHPO and other appropriate
authorities will be involved in
decisionmaking,
XIV. Counterpart Regulations

The Executive Director will use this
guidance in reviewing and helping
prepare guidelines, standards, and other
measures as part of Counterpart
Regulations authorized by 36 CFR
800.11.

'XV. Archeology for Research
1. When archeological excavations

,are conducted on Federal land for
research purposes, and the only Federal
involvement in the excavations is
issuance of a permit under the
Archeological Resources Protection Act
of^1979 (P.L. 96-95. the comments of the
Council need not be sought (10 U.S.C.
470cc(i).

2. If Federal actions are involved in'
the research besides issuance of an
ARPA permit (eg., funding, other permits
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or licenses) the Council's regulations (36
CFR Part 800) apply.

A. Research projects to which the
regulations apply, that involve the
physical disturbance of archeological
properties, should in most cases be
considered to have adverse effects on
the properties; the responsible agency
should seek the Council's comments in
accordance with 36 CFR Sec. 800.4, or
programmatically in accordance with 36
CFR 800.8.

B. Projects that address management
needs as well as research interests may
be taken to have no adverse effect on
the properties they disturb, if the facts
warrant. Generally, the Executive
Director will concur in a "no adverse
effect" determination when the
following conditions exist:

(1) The research project addresses
management needs, such as:

(a) Excavation of a site that is subject
to uncontrollable vandalism;

(b) Excavation of a site that is subject
to serious natural erosion;

(c) Recording of a site or structure that
is deteriorating;

(d) Stabilizing a deteriorating or
endangered site or structure.

-(2] The determination has been made
following Sec. X ("Negating Adverse
Effect") of this part of the
Supplementary Guidance,

(3) The project will be conducted
under the supervision of persons
meeting, at a minimum, the
qualifications set forth in 36 CFR Part
1210, Appendix C; and,

(4) The project will be conducted in
accordance with a research design that
takes into account the Council's
"Recommendations for Archeological
Data Recovery Projects."
John M. Fowler,
Actin Executive Director.
November 21,1980.

Appendix A-Principles ih the Treatment of
Archeological Properties

In consulting with Federal agencies and
State Historic Preservation Officers regarding
archeological properties, the Executive
Director will observe the following principles.

Principle I: Archeological research.
addressing significant questions about the
past, is in the public interesL

Principle IL Archeological properties may
be sites, buildings, structures, districts and
objects.

Principle 11h Archeological properties are
important wholly or in part because they may
contribute to the study of important research
problems.

Principle IV: Not all research problems are
equally important; hence not all archeological
properties are equally importanL

Principle V: Treatment of an archeological
property depends on its value for research,
balanced against other public values.

Principle Vi: Eligibility for the National
Register suggests, but does not derme, how
an archeological property should be treated.

Principle VIh If an archeological property
can be practically preserved inplace, it
should be.

Principle VII: If an archeological property
is to be preserved in place, extensive
excavation of the property is seldom
appropriate.

Principle IX: Both data recovery and
destruction without data recovery may be
appropriate treatments for archeological
properties.

Principle X Once a decision Is made to
undertake data recovery, the work should be
done in the most thorough, efficient manner.

Principle XI: Data recovery should be
based on firm background data and planning.

Principle XIfi Data recovery should relate
positively to the development of State
Historic Preservation Plans.

Principle XIII: Completion of an approved
data recovery plan consummates an agency's
data recovery responsibilities.
IFRt Do-. 0-SUM Wid i1-2s- an]

BaJLLN COcE 4310-1O-M

DEPARTMENT OF THE INTERIOR

Bureau of inden Affairs

Irrigation Operation and Maintenance
Charges; Water Charges and Related
Information on the Wapato Irrigation
Project, Washington

This notice of proposed operation and
maintenance rates and related
information is published under the
authority delegated to the Assistant
Secretary-Indian Affairs by the
Secretary of the Interior in 230 DM 1 and
redelegated by the Assistant
Secretary-Indian Affairs to the Area
Director in 10 BIAM 3.

This notice is given in accordance
with Section 191.1(e) of Part 191,
Subchapter L Chapter I. of Title 25 of the
Code of Federal Regulations. which
provides for the Area Director to fix and
announce the rates for annual operation
and maintenance assessments and
related information on the Wapato
Irrigation Project for Calendar Year 1981
and subsequent years. This notice is
proposed pursuant to the authority
contained in the Acts of August 1.1914
(38 Stat. 583) and March 7,1938 (45 Stat.
210).

The purpose of this notice is to
announce an increase in the assessment
rates commensurate with actual
operation and maintenance costs on the
Wapato Irrigation Project. The proposed
assessment increases for 1981 amount to
$2.00 per acre on the Wapato-Satus
Unit.

The public is welcome to participate
in the rule making process of the

Department of the Interior. Accordingly,
interested persons may submit written
comments, views or arguments with
respect to the proposed rates and
related regulations to the Area Director.
Portland Area Office, Bureau of Indian
Affairs, Post Office Box 3785, Portland,
Oregon 97208 no later than December
28,1980.

Wapato Irigation Project-General

Administration

The Wapato Irrigation Project, which
consists of the Ahtanum Unit,
Toppenish-Simcoe Unit, and Wapato-
Satus Unit within the Yakima Indian
Reservation, Washington, is
administered by the Bureau of Indian
Affairs. The Project Engineer of the
Wapato Irrigation Project is the Officer-
in-Charge and is fully authorized to
carry out and enforce the regulations.
either directly or through employees
designated by him. The general
regulations are contained in Part 191,
Operation and Maintenance. Title 25-
Indians, Code of Federal Regulations (42
FR 30362, June 14,1977).
Irigation Season

Water will be available for irrigation
purposes from April I to September 30
each year. These dates may be varied as
much as 20 days when weather
conditions and the necessity for doing
maintenance work warrants doing so.

Request for Water Delivery and
Changes

Requests for water delivery and
changes will be made at least 24 hours
in advance. Not more than one change
will be made per day. Changes will be
made only during the ditchrider's regular
tour. Pump shut-down, regardless of
duration, without the required notice
will result in the delivery being closed
and locked. Repeated violations of this
rule will result in strict enforcement of
rotation schedules. Water users will
change their sprinkler lines without
shutting off more than one-half of their
lines at one time. Sudden and
unexpected changes in ditch flow results
in operating difficulties and waste of
water.

Time for Payment of Water Charges

The assessments fixed by these
regulations shall become due April 1 of
each year and are payable on or before
that date. To all charges assessed
against lands in patent in fee ownership,
and those paid by lessees of Indian
lands direct to the project office,
remaining unpaid on July I following the
due date, there shall be added a penalty
of one and one-half percent for each
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month, or fraction thereof, from the due
date until the charges are paid.

Ch'arges for Special Services',
Charges will be collected for various

special services requested by the
general public, water users-and other
organizations during the Calendar Year
1981 and subsequent years until further
notice, as detailed-below:

(1) Requests for.Irrigation Accounts
and Status Reports, Per Report, $15.00

(2) Requests for Verification of
Account Delinquency Status, Per report,
10.00

(3) Requests for Splitting of Operation
and Maintenance Bills (in addition to
minimum billing fee). Per Bill, 10.00

(4) Requests-for Billing of Operation
and Majntenance to Other than Owner
or Lessee of Record (in addition to
minimum billing fee), Per Bill, 10.00

(5) Requests for Other Special "
Services Similar to the above; when
appropriate, Per Report, 10.00 ' '

(6) Requests for elimination of lands
from the Project. In the event that the
elimination is approved, a portion of the
fee will be used to pay the Yakima
County Recording Fee ($10.00).
Ahtanum Unit

Charges
(a) The operation and maintenance

rate on landsof the Ahtanum Irrigation
Unit for the Calendar Year 1981 and -
subsequent years until further notice, is
fixed at $6.25 per acre per annum for
land to which water can be delivered
from the project works.

(b) In addition to the foregoing
charges there shall be collected a
minimum charge of $5 for the first acre,
or fraction thereof, on each-tract of land
for Which operation and maintenance
bills are prepared. The minimum bill
issued for any area, will, therefore, be,.
the basic rate per acre plus $5.

Toppenish-Simcoe Unit

Charges
(a) The operation and maintenance..

rate for the lands- under the Toppenish-
Simcoe Irrigation Unit for the Calendar
Year 1981"and subsequent years until
further notice, is fixed at $6.25 per.acre
per annum for land for which an -
application for water is approved-by the
Project Engineer. P I

(b) In addition to the foregoing
charges there shall be collected a
minimum charge for $5 for the first acre,
or fraction thereof, on each tract of land
for which operationtaid maintenance
bills are prepared. The minimum bill-.
issued for any area will, therefore, be1
the basic rate per acre plus $5. - -

Wapato-Satus Unit

Charges,

(a) The basic operation and
maintenance rates on assessable lands
under the Wapato-Satus Unit are fixed
for the Calendar Year 1981'and
subsequent years until further notice as
follows:

(1) Mbium chdrge for all tracts,
$20.50 . I

(2) basic rate upon all farm units or
tracts for each assessable acre except
Additional Works lands,'20.50

(3) Rate per assessable acre for all.
lands with a storage water rights,

-_known as"B" lands, in addition to other
charges per acre, 2.20.

(4) Basic rate upon all farm units or
tracts for each assessable acre of
Additional Works lands, 21.60

(b) In addition to the foregoing
charges there shall becollected a
minimum charge for $5 for the first acfie,
- fradiionffthereof, on each tract of land
for which operation and maintenance,
bills are jrepared. The minimum bill
issued for any area will, therefore, be
the basic rate per acre plus $5.

Assessable Lands'

The assessable lands of the Wapato-
Satus Unit are classified under these
regulations as follows:

(a) All Indian trust (A and B) land
designated as assessable by the '
Secretary of the Interior, except land
which has never been cultivated'ifin the
opinion of the Project Engineer the cost
6f preparing such land for irrigation is so
high as to preclude its being leased at
thin time for agricultural purposes.

(b) All Indian trust (A orB) land not
designatedas'assessableby the
Secretary of the Interior.for which'

.apllicaion for water Ts pending' or on
, which assessments hdd been charged

the preceding year.-
(c) All patent in fee land covered by a

water right contract, except on land that
because of inadequate drainage is no '
longer productiv'e. The adequacy of the
drain ge is determined by the Project
Engineer. d b t Poe

.(d) At-the discretion of Project
E6gineer and upon the payment of'
charges, patent in fee land for which an
application for a water-right or ,
modification of a water right contract is

_pending.,
W. D. Babby,
ActingA1rea Director.
November17, 1980. -
[fR Dec. 80-36782 Filed 11-25-80; 8:45 am]
BILLING-COOD '4310-02-M

Bureau of Land Management

[OR 25306]

Oregon; Proposed Withdrawal and
Reservation of Lands

The Fish and Wildlife Service, U,S,
Department of the Interior, on November
3, 1980, filed application Serial No. OR
25306 for the withdrawal and
reservation of the following described
lands:,
Willamette Meridian, Oregon

All of the unsurveyed rocks and Islands
above mean high water elevation offshore
from the coast of Oregonin Federal
ownership, except (1) those lands already
included in the National Wildlife Regfuga
System; (2) thuse lands included in a pending
Fish and Wildlife Service application for
addition to the Oregon Islands National
Wildlife Refuge, Serial No. OR 11517; and (3)
the'following described lands which will be
retained for administration by the Bureau of
Land Management:

Name Description

Squaw Island, I acre ........ (T. 26 S., A 14 W., offshore from
Soc. 4) 43*20' N., t24*22'W

Two unnamed Islands. 2 (T. 26 S., R. 14 W, offshore from
acres. Sec. 8) 431 0' N., 124122W.

Fish Rock, 0.5 acr ........... (T. 29 S., R. 14 W., olfshore from
Sec. 2) 43"05' N.,
125"25'45W.

North Sisters Rocks (3 (T. 34 S,, A. 14 W, offshore rom
rocks). 3 acres. See 30) 42'37'04" N.

124"24'50"W.
Pistol River and Myeri (r. 38 S., R. 14 W., offshore from

Creek Rocks (a Sec. 7) 42'10 °  N.,
rocks), 4 acres. 124'24'b0W.

Lone Ranch Beach' (r. 40 S., R, 14 W.. offshore from
Rocks. 3 acres. Soc. 22) 42'O0'029 N.,

124'2040"W.
Harris Island and (r. 40S., R. 14 W. offshore from

unnamed rock, Z Sec. d6) 42-03'50" N.,
acres. 12418'30"W.

Zwagg Island, 2.88 acres. T. 41 S., R. 13 W., Sec, 6 Lot 0.
Sec. 7, Lot 2.

Table Rock, 0.5 acre ........ Cr. 41 S., A, 13 W, offshore from
Sec. 6) 42'02'55 '  N.,
124"17'25VW

(Legal descriptions appearing In parentheses Indicate tjnv
suveyed laeds. Acreage Is aproximate, except Zwagg
Island which has been survyed.) The lands to be rentaie
under Bureau of Land Management administration are further
Identified on maps labeled 'Coastal Istands Not Within the
Oregon Islands NWR," submitted by the Fish end Wildlife
Service with the application and on file In this office.

The lands included in the application
consist of about 1,100 rocks, small
islands, and island groups aggregating,
.approximately 100 acres, in Clatsop,,
Tillamook, Lincoln, Lane, Douglas, Coos,
and Curry Counties, Oregon. The Fish
and wildlife Service proposes that these
rocks and islands, whose principal value
is for Tmrine bird and mammal habitat,
be added to and made a part of the
Oregon Islands National Wildlife
Refuge.
I On or before January 5, 1981, all
persons who wish tosubmit comments,
suggestions, or objections in connedtion
with the propoged withdrawal may
present their views'in writing to the
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undersigned authorized officer of the
Bureau of Land Management

Pursuant to section 204(h) of the
Federal Land Policy and Management
Act of 1976, notice is hereby given that
an opportunity for a public hearing is
afforded in connection with the
proposed withdrawal. All interested
persons who desire to be heard on the
proposed withdrawal must submit a
written request for a hearing to the
undersigned before January 5, 1981.
Upon determination by the State
Director, Bureau of Land Management,
that a public hearing will be held, a
notice will be published in the Federal
Register, giving the time and place of
such hearing. Public hearings are
scheduled and conducted in accordance
with BLM Manual, Sec. 2351.16B.

The Department of the Interior's
regulations provide that the authorized
officer of the BLM will undertake such
investigations as are necessary to
determine the existing and potential
demands for the lands and their
resources. He will ensure that the area
sought is the minimum essential to meet
the desired needs while providing for
the maximum concurrent utilization of
the lands for other purposes.

The authorized officer will also
prepare a report for consideration by the
Secretary of the Interior who will
determine whether or not the lands will
be withdrawn and reserved as
requested. The determination of the
Secretary on the application will be
published in the Federal Register.

The lands included in the proposed
withdrawal will be managed so as not to
impair their suitability for preservation
as wilderness, pending completion by
the Fish and Wildlife Service of a
wilderness review in accordance with
sections 3(c) and 3(d) of the Wilderness
Act. Subject to valid existing rights, the
lands are temporarily segregated from
the operation of the public land laws.
including the mining laws, but not the
mineral leasing laws, to the extent that
the withdrawal applied for, if and when
effected, would prevent any form of
disposal or appropriation under such
laws. The segregative effect of this
proposed withdrawal shall continue for
a period of two years from the date of
publication of this notice in the Federal
Register, unless sooner terminated by
action of the Secretary of the Interior.

All communications in connection
with this proposed withdrawal should
be addressed to the undersigned officer,
Bureau of Land Management.
Department of the Interior, P.O. Box
2965, Portland, Oregon 97208.

Dated: November12 1960.
Harold A. Berends,
Chief, Branch of %ands and Minerals
Operations.
[PR Dc. aS-U Pd -Z-a M ami
RILLING CODE 4310-4-U

Salmon, Idaho, District Grazing
Advisory Board, MeeUng, Correction

The following correction is made in
FR Doc. 45-213 appearing on 72297 in
the issue of October 31,1980:.

On pase 72297 at the bottom of column one.
the date "November 21960" is corrected to
read "December 2 196".
Harry R. Fnlayson,
District Manager.
[FR Dc 50-8 67 Fd 11-ZHA & MUM
BILLING CODE 431044-N

California Wilderness Program;
Correction

Correction Notice to California's Final
Wilderness Inventory Notice printed
November 14, 1980. on page 75583 of the
Federal Register.

Due to printing delays the protest
period for California's interstate
inventory units identified in the above
notice has been extended through
December 29,1980. Protests received
after that date will not be accepted
unless postmarked on or before
December 29,1980.
Roland A. Rush.
Acting State Director.
tFR D01- ,-3666 FUOd 21-f-o 8:4 3]
OILLING COOE 431044-

Fish and Wildlife Service

Endangered Species Permlt; Receipt
of Application

Applicant: Abbey Gardens, 4620
Carpinteria Ave., Carpinteria, CA 93013.

The applicant requests a permit to sell
in interstate commerce seed grown or
artifically propagated specimens of
endangered and threatened cacti.

Documents and other information
submitted with this application are
available to the public during normal
business hours in Room 05,1000 N.
Glebe Road, Arlington. Virginia, or by
writing to the Director, U.S. Fish and
Wildlife Service (WPO), P.O. Box 3854,
Arlington, VA 22203.

This application has been assigned
file number PRT 2-7301. Interested
persons may comment on this
application within 30 days of the date of
this publication by submitting written
data, views, or arguments to the Director

at the above address. Please refer to the
file number when submitting comments.

Dated: November 21. 1960.
Fred L Bolwalmn,
Acting Chief, Permit Branch Federal WiiLdfe
Permit Office US. Fish and Widlife Service.
[13cc 580-3666 Fid121-25-=&"MSa-l
IING CODE 4MO-U

Intent To Prepare Environmental
Impact Statement on Wildlife
Grassland Habitat Restoration
Program for Intensively Farmed
Region of Ohio

AGENCY. Fish and Wildlife Service,
Department of the Interior.
ACTnON Notice.

SUMMAr. This notice advises the public
that the Service intends to gather
information necessary for the
preparation of an Environmental Impact
Statement (EIS) on an Ohio Department
of Natural Resources (DNR] proposal to
restore wildlife habitat in the intensively
farmed region of the State. The Ohio
DNR. Division of Wildlife, proposes to
acquire and/or lease and manage the
vegetative cover on the lands for the
purpose of providing missing habitat
components for eight species of
grassland nesting birds. The necessary
habitat is currently lacking on the
intensively farmed lands. To accomplish
that goal, acquiring effective habitat
management control on approximately
25 acres per square mile will be needed
in 202 townships where that habitat
does not exist. Existing adequate habitat
will also be used to reach the goal of
18Z000 acres.

Federal involvement in the proposed
action would be reimbursement to the
Ohio DNR by the Fish and Wildlife
Service (FWS), U.S. Department of the
Interior, through funds appropriated
under the Federal Aid in Wildlife
Restoration Act.

A public meeting will be held
regarding this proposal and the
preparation of an EIS. This notice is
being furnished as required by the
National Environmental Policy Act
(NEPA) Regulations (40 CFR 1501.7) to
obtain suggestions and information from
other agencies and the public on the
scope of issues to be addressed in the
EIS. Comments and participation in this
scoping process are solicited.
DATE Written comments should be
received by December 30,1980. A public
meeting will be held in Columbus. Ohio.
January 7.1981. at the Ohio Department
of Natural Resources headquarters,
Building C, first floor conference room at
10:.00 a.m.
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ADDRESS: Comments should be .
addressed to: Regional Director, U.S.
Fish and Wildlife Service (FA), Federal:
Building, Fort Snelling, Twin Cities,
Minnesota 55111, Attn.: Dale N. Martin.
FOR FURTHER INFORMATION CONTACT:
David Urban, AssistantAiministrator
Wildlife Management and Research,
Division of Wildlife, Fountain Square,
Columbus, Ohio 43224 (614/466-3610).
SUPPLEMENTARY INFORMATION:
Mr. David Urban-is the primary author
of this document. The Fish and Wildlife
Service, Department of the Interior,
proposes to assist the Ohio Wildlife
Division through reimbursement of land
acquisition and habitat development
project costs.

Purpose and Need: Loss of wildlife
habitat approaches two million acres
annually in the United States.
Aggravating this loss are land
.management practices which have
lowered the quality of much of the -
remaining wildlife habitat.
Intensification of agricultural production
in Ohio without conservation guidelines
has resulted in severe habitat-losses in
both quality and quantity. The loss of , ,
federally diverted acres and acres on-;
which grass and legumes were grown
for seed has been catastrophic to ground
nesting birds. These acres provided the
highest quality nesting habitat because -
they were usually undisturbed during
the nesting period. Alfalfa is a preferred
nesting cover for farmland wildlife; the
frequency at which it is cut leads to high
destruction of nests, young, and nesting
adults. The acreage of unpastured and
unharvested grass/legume cover

- decreased 90 percent iri Ohio between
1964 and 1978.

The Division of Wildlife has
conducted wildlife habitat programs on
private lands since 1928. Technical '
assistatice on wildlife management ,to
private landowners has been h part of
the Division of Wildlife's program since
1949.

This proposal will supplement current
Ohio Division of Wildlife Programs:. ,

In 1979, six biologists were assigned
full-time to work with private -

landowners. During the first 10 months
wildlife management plans were
completed on 16,000 acres of private
land. Management plans-encompassing
25,000 acres can be completed yearly at
current level of staffing.

Food plot seed mixtures are provided
to landowners who are willing to plant
them. In 1979, 2,400 packets were
supplied. ,

To maintain undisturbed nesting
cover for farmland wildlife, the Division
of Wildlife began providing pheasants
for stocking to those landowners willing

to provide this habitat component.
,Pheasants are allotted on the basis of
the amount of nesting cover provided. In
the summer of 1980, 24,000 acres of
undisturbed nesting cover were
provided by cooperating landowners.

Vicinity Description: Buying, taking
long-term easements, and/or leasing of
land would occur in the glaciated,
intensively farmed region of Ohio. This
area consists of 65.4% tilled cropland,
8.1% pasture, 3.8% in'hay production,
5.5% wooded and the remaining 17%
urbanized. '

Table 1 identifies the Ohio Counties
and townships where the action is
proposed.

Concerns, Issues and Opportunities: A
primary concern is that increased
wildlife populations may cause
increased trespass on private land in the
area where habitat-will be developed.

-To circumvent this concern, the Division
of Wildlife will increase enforcement
patrols where problem areas develop.
Landowners will also be encouraged to
participatein the Cooperative Hunting
Program. Under this program the hunter
must obtain a permit from the
lan'downer before hunting'..

A concern among farmers is that
acquisition and easement sites may,
offer a haven for the spread of noxious
weeds. All areas will be planted with
vegetation known to out compete
noxious weeds. When necessary,
mechanical and chemical treatment will
be used to control weeds.

There is concern that prime farmland
may be acquired and that its
management may result in temporary
removal from tillage. This would not
result in an irreversible loss of potential
crop production from these acres.

Management of these areas will be by
existing Wildlife work unit pursonnel
and by contract with local landowners.

The number of wildlife observers are
increasing each year and this activity
can be enjoyed by all ages, at all
seasons, in a ll regions. In 1975,
86,817,000 recreation dayi were spent in
wildlife observation and 10,363,000
recreation days were spent hunting
small game in Ohio. I :

This proposal is designed to prevent
the extinction in Ohio of some grassland
dependent species.

The following, Alternatives have been
identified:

1. No action.
2. Maintain current level of activity of

providing wildlife habitat on private
land.

3. Provide only technical assistance to'

landowners for the development of
wildlife habitat. -

4. Mandatory regulation by law to
provide minimum wildlife habitat on
intensivel, farmed land.

5, Develop and subsidize a rest
rotation system of grazing using warm-
season grasses so that undisturbed
wildlife nesting cover is developed.

6. Change the U.S. Department of
Agriculturefarm policy so that farmland
wildlife is recognized as an important
agricultural crop and provide
econmically viable incentives for those
practices that benefit wildlife and
economic disincentive for those
practices which are detrimental to
wildlife.

7. Lease through short-term contract
enough land to restore missing habitat
components on intensively farmed land.

8. Develop wildlife habitat on
roadside to provide nesting habitat,

9. Acquire management rights from
willing sellers through fee simple
acquisition and long-term easements on
agriculturaflland in the intensively
farmed region of Ohio.

The scoping process for the DEIS will
be initiated by letter to interested
Federal, State, and local agencies and
those private organizations and affected
parties who have expressed interest In
the proposal. Anyone else who has an
interest in participating in the scoping
process and the development of the
DEIS is invited to do so and should
contact the Regional Director on or
before December 30, 1980.

The environmental review of this
project will'be conducted in accordance
with the requirements of the National
Environmental Policy Act (40 CFR, Parts
1500-1508), other appropriate Federal
regulations, and FWS procedures for
compliance with those regulations.

We estimate the DEIS will be made
available to the public by March, 1981.

Dated: November 14, 1980.
James C. Gritman,
Acting RegionalDirector, North Central
Region, Fish and Wildlife Service.

Table 1.-Ohio Counties and Townships Pro.
posed for Grassland Wildlife Habitat Resto.
ration Program

Allen Co .......................... Richland Township
Ashland Co ................... Vermillion Township
Ashtabula Co ................ Cherry Valley Township
Auglaize Co ....................... Washington Township
Champaign Co .................. All Townships
Clark o ........................ All Townships
Clinton Co ......................... Wayne Township
Columbiana Co ................ Unity Township
Crawford Co ...................... Bucyrus Township
Darke Co ........................... Richland Township
Defiance Co ..................... Farmer Township
Delaware Co ................. Radnor Township
Erie Co ......................... Milan Township
Fairfield Co ....................... Amanda Township
Fayette Co ........................ All Townships
Fulton Co ........................... Pike Township
Geauga Co ...................... Chardon Township
Greene Co ........................ Cedarville Township
Hancock Co ...................... All Townships
Hardin Co ......................... Washington Township
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Table 1.--Ohio Counies and Townships Pro-
posed for Grassland Wildlife Habitat Resto-
ration Program--Contnued

Hermy Co. - AN Townsips
tgiand Co. __ Madon Township

Hrzon Co... Clks1ed Townshp
Knox Co- Lbu Township
Lcking Co. - Hwrtd township
Logan Co.-- Wasingion Township
Loran Co ..... Rohes Township
Macson Co._ _ AN Townshps
Mahoning Co____ Bear Townsi
Marion Co- - Green Carp Township
Meins Co Chatham Township
Mercer Co. U Uon Township
Miari Co. - Newon Township
Montgonisy Co.- clay Townhip
Morrow Co Chester Township
Ottw Co.- Bay Townshp
Pauking Co. - AN Townsp
Picawy Co. __ A Townships
Portage Co. __ Sufed Townsip
Preb Co. - Hmnson Township
Putnarn Co. - AN Townships
Richland Co. - Cass Township
Ross Co - Buckskx% Concord. Deerid.

Urvon, Gren Townships
Santisky Co.- Woocte. Madio Washngton.

Rio, Sanduky. Ay. SootA
Jacksmon Bale. Gree Creek
Townships

Seneca Co.. - Jackson, UIberty. Plesa
Loudon, Hopewel. Ctn. Big
Sprig. Seneca Eden Town-
ship

Shelby Co. Lorarie Townsh
Stark Co Marlboro Township
Tnnmblx CO. Harford Township
Urion Co. _. Dover Township
Van Wart CO.- Jackson Township
Warren Co.__ . Clear Creek Township
Wayne Co- - Cktn. Cippewa. Baughain

Townships
Wiliams Co. __ __ Spnngtedd Township
Wood Co. - Al Townships
Wyandot Co. _ Man Towiship

Geological Survey

General Mining Order, Intention To
Develop an Order for Environmental
Protection and Reclamation Standards
for Uranium Exploration and Mining on
Federal and Indian Permits, Leases,
and Contracts
AGENCY: Department of the Interior
Geological Survey.
ACTION: Proposed Issuance of General
Mining Order.

SUMMARY: In carrying out lease
management responsibilities under the
provisions of the Mineral Leasing Acts,
as amended, the Conservation Division
(CD), Geological Survey, must assure
conservation of Federal and Indian solid
leasable minerals, prevention of waste
and damage to other minerals and
resources, and reclamation of the permit
and lease areas disturbed by
exploration, mining, and mineral
processing operations. The CD
supervises exploration and mining
operations to properly balance
development, conservation, and
environmental concerns. Environmental
protection, conservation, and
reclamation procedures have been
required by the CD to be included in

exploration and mine plans in the past.
The development of general mining
orders incorporating environmental and
reclamation standards for specific
commodities and areas by CD
represents a new thrust to ensure that
the Nation's resources are developed
with due regard for the most up-to-date
and economically efficient methods and
administration. Solicitation of public
comment as an integral step in
reviewing existing mining reclamation
and environmental protection practices
is part of this initiative. Accordingly, the
CD proposes to develop a General
Mining Order for environmental
protection and reclamation standards
for uranium exploration and mining on
Federal and Indian permits, leases, and
contracts for New Mexico and
Washington. Written comments and
views are requested from interested
persons on the content of the Order.
DATES: All concerned parties and the
general public are invited and
encouraged to submit comments and
suggestions as to the content of the
proposed General Mining Order.
Written comments and suggestions must
be received on or before January 30,
1981.
ADDRESS: Comments should be directed
to: Mr. Charles L. Sours, Chief, Branch of
Rules and Procedures, U.S. Geological
Survey, National Center, Mail Stop 650,
Reston. Virginia 22092.
FOR FURTHER INFORMATION CONTACT.
Paul J. Buff, Branch of Solid Minerals
Management, U.S. Geological Survey,
National Center, MS 650, Reston,
Virginia 22092. Telephone: 703-880-7506.
SUPPLEMENTARY INFORMATION: Notice is
given, under "Operating Regulations for
Exploration, Development, and
Production," published in 30 CFR Part
231 (37 FR 11041, June 1, 1972), in
particular, §§ 231.3(a) and 231.3(c](9),
the Chief, CD, intends to develop a
General Mining Order for specific
environmental protection and
reclamation standards for exploration
and mining of uranium on Federal and
Indian lands in specific geographic areas
and solicits views of interested persons
on the content of the Order.

The requirements of this Order would
complement existing laws regarding
pollution and environmental protection
and allow the GS to assure that its
regulatory responsibility was being met.
It is the intention of the GS that the
Order not interrupt interaction between
agencies given responsibility for the
various environmental and pollution
laws.

The GS supervises nine uranium
mining operations in New Mexico,
including one pilot project for in situ

mining; two in Washington; and one in
Wyoming. Exploration for uranium on
Federal acquired and Indian lands is
also supervised by the GS.

The GS presently has regulatory
responsibility for approximately 15
percent of the San Juan Basin uranium
production (approximately 8 percent of
the Nation's production). Demand for
uranium may increase above present
levels, requiring additional production
from lands where the GS has
responsibility for regulatory operations.
By soliciting public input, the GS intends
the Order to reflect interested parties'
knowledge and concerns regarding
evironmental protection and
reclamation for present and possible
higher future levels of uranium mining.

Comments on the need for public
meetings regarding the Order are
solicited. Public meetings will be held if
a significant number of responses
request them and indicate interest in
participation. Probable location for the
meetings, if desired, would be
Albuquerque, New Mexico; and
Spokane, Washington. The Bureau of
Indian Affairs, tribes, and State agencies
having regulatory responsibilities for
mineral development would also be
encouraged to participate.

Exploration for, and mining of,
uranium presents unique reclamation
problems. Comments and suggestions
should primarily be concerned with the
following:

1. Reclamation procedures that
mitigate radiological contamination of
water, air, and soil.

2. Procedures for drill hole plugging.
3. Procedures for shaft abandonment.
4. Erosion abatement.
5. Procedures for pit abandonment.
6. Procedures for operation of water

treatment and tailings ponds and their
abandonment.

7. Procedures for operation of waste
dumps (ore and nonore associated
overburden) and low grade and ore
piles, and their abandonment.

8. Revegetation procedures.
9. Procedures for in situ site

abandonment and aquifer restoration.
10. Procedures for environmental

protection during in situ mining.
Many of the above items are

interrelated. They can be approached in
general terms or with specific
engineering or scientific principles and
criteria. Comments on alterate
regulatory approaches to achieving the
results are also solicited.

Public input in developing the content
of this Order is solicited.
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Dated: November 19.1980.
John J. Dragonetti,
DieputyDivision
Chief, Onshore Minerals Regulation.
(FR Doc. 80-36878 Flied 11-25-M. 845 am]
BILNG CODE 4310-31-M "

Office of Surface Mining Reclamation
and Enforcement

Petition to Designate Certain Federal
Lands in Southern Utah Unsuitable for
Surface Coal Mining Operations; -,
Availability of Final Combined Petition
Evalualton and Environmental Impact
Statement
AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
U.S. Department of the Interior,
Washington; D.C. 20240.
ACTION: Notice of availability of the
final combined petition evaluation and
environmental impact statement (EIS)
document evaluating whether certain
lands in southern Utah abutting Bryce
Canyon National Park are unsuitable for
surface coal mining and reclamation
operations.

SUMMARY: The Office of Surface Mining,
witi the assistance of several Federal
agencies and the State of Utah, has
prepared a final evaluation of the
petition to designate certain Federal
lands in southern'Utah unsuitable, for all
or certain types of surfade coal mining
and reclamation operations, together
with a final environmental impact
statement.

Copies of the combined final
statement are being made available
today. OSM has arranged for expedited
delivery to assure maximum availability
prior to the Secretary's scheduled
decision on the petition.

Additional information on this
petition may.be found in Federal
Register notices of January 17,1980
(Receipt of a Complete petition for

•Designation of Lands Unsuitable for
Surface Coal Mining Operations, 45 FR
3398-99), and April 24, 1980 (Intent to
Prepare Coal Resources, Demand, and
Impact Statement and Draft
Environmental Impact Statement,
Scoping Meeting 45 FR 27836-37).
DATES: An accelerated schedule has
been approved by the Council on
Environmental Quality in concurrence
with the Environmental Protection
Agency. The Secretary of the Interior
Will make a decision regarding the
petition on or after December 12, 1980.
ADDRESSES: Copies of the final
document are available at the following
locations: OSM Headquarters Office,
1951 Constitution Avenue, NW, Room

153. Interior South, Washington, D.C.
20240, OSM Regional Office, Division of
State and Federal Programs, Region V,
2nd Floor, Brooks Towers, 1020 15th
Street, Denver, CO 80202; and Bureau of
Land Management, 320 North 100 East,
Kanab, UT 84741. All comments
received on the documents, transcripts
of all hearings, and the file on the
petition are available for-inspection at
the OSM Regional Office in Denver, CO.
FOR FURTHER INFORMATION CONTACT:.

Paul Bodenberger, Division of Technical
Analysis and Research, Office of
Surface Mining, Region V, Brooks
Towers, 1020 15th Street, Denver, CO
80202 (telephone 303-837-5656).

SUPPLEMENTARY INFORMATION: The final
combined petition evaluation and
environmental impact 'statement
document presents an analysis of the
allegations made in the petition. The
document summarizes available
information on the petition area
(including related NEPA reviews) as
well as material from new studies. The -
document also "contains discussions of
the potential coal resources in the area,
the demand for cdal resources, the
impact of designation, on the-
environment, the economy and the
supply of coal, and the impacts of
alternatives available to the Secretary.

Controversial issues raised by the
petitioners, the intervenors, the public
and other agencies include air quality,
visibility, visual intrusions, noise, deep
ground water, reclaimability, blasting
effects, and impacts on the local
economy. Concern was also expressed
on the relationship of the Alton coal to
the Allen-Warner Valley Energy System.

Public heArings to solicit comments
concerning the draft document were
held at Kanab, Utah, in two sessions on
September 29, 1980, ard in one session -
on October 10, 1980; and at Panguitch,
Utah, in one session on September 30,
1980. Responses to the hearings
testimony and written comments on the
draft document have been prepared and
are published in the final document.

The Council on Environmental
Quality's (CEQ's) regulations for
implementing the National
Environmental Policy Act require that
agencies normally wait 30 days after
publication of the EPA notice of
availability before making a decision (40
CFR 1506.10(b)). However, these waiting
periods may be reduced in consultation
with CEQ, the Environmental Protection
Agency (EPA] and the Assistant
Secretary for Policy, Budget, and
Administration, Department of the
Interior. (See 40 CFR 1506.10(d) and 45
FR 27547, April 23, 1980, Section 4.24B.)

OSM has completed the required
consultation and has been authorized by
CEQ and EPA to reduce the waiting
period on this final statement to 13 days.,
(See letter from Walter Heine, Director,
OSM, to Nicholas Yost, General
Counsel, CEQ, dated May 2, 1980, and
letter from Nicholas Yost to Walter
Heine, dated June 9, 1980. See also
letters of November 17,1980 from Paul
Reeves, Deputy Director,' OSM to Foster
Knight, Acting General Counsel, CEQ,
and to William Hedeman, Director,
Office of Environmental Review, EPA.
Copies of this correspondence are
available in the Administrative Record
of this proceeding in the OSM Region V
Office in Denver, CO.) As noted above
OSM will distribute copies of the final
statement by the fastest means possible
in order to provide maximum time for
public review.

Dated: November 20, 1980.
Heather L Ross,
DeputyAssistant Secretary of the Interior.
(FR Doc. 80-3923 Filed 11-25-80:45 am]
BILLNG CODE 4310-05-M

INTERSTATE COMMERCE
COMMISSION

Motor Carrier Permanent Authority
Decisions

The following applications, filed on or
after July 3, 1980, are governed by
Special Rule 247 of the Commission's
Rules of Practice, see 49 CFR 1100.247.
Special rule 247 was published in the
Federal Register on July 3, 1980, at 45 FR
45539.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.247(B). Applications may be
protested only on the grounds that
applicant is not fit, willing, and able to
provide the transportation service and
to comply with the appropriate statutes
and Commission regulations. A copy of
any application, together with
applicant's supporting evidence, can be
obtained from any applicant upon
request and payment to applicant of
$10.00.

Amendnients to the request for
authority are not allowed. Some of the
applications may have been modified
prior to publication to conform to the
Commission's policy of simplifying
,grants of bperating authority.

Findings
With the exception of those

applications involving duly noted
problems (e.gs., unresolved common
control, fitness, water carrier dual
operations, or jurisdictional questions)
we find, preliminarily, that each
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applicant has demonstrated its proposed
service warrants a grant of the
application under the governing section
of the Interstate Commerce Act. Each
applicant is fit. willing, and able to
perform the service proposed, and to
conform to the requirements of Title 49,
Subtitle IV, United States Code, and the
Commission's regulations. Except where
noted, this decision is neither a major
Federal action significantly affecting the
quality of the human environment nor a
major regulatory action under the
Energy Policy and Conservation Act of
1975.

In the absence of legally sufficient
protests in the form of verified
statements filed on or before January 12,
1981 (or, if the application later becomes
unopposed) appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon
compliance with certain requirements
which will be set forth in a notice that
the decision-notice is effective. Within
60 days after publication an applicant
may file a verified statement in rebuttal
to any statement in opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single
operating right.

Note.-All applications are for authority to
operate as a motor common carier in
interstate or foreign commerce over irregular
routes, unless noted otherwise. Applications
for motor contract carrier authority are those
where service is for a named shipper "under
contract".

Volume No. OP4-130

Decided. November 19, 1980.
By the Commission. Review Board Number

3, Members Parker. Fortier and Hill.
MC 1117 (Sub-35F) filed October 27,

1980. Applicant- M.G.M. TRANSPORT
CORPORATION, 70 Maltese Drive,
Totowa, NJ 07512. Representative:
Morton E. Kiel, Suite 1832, Two World
Trade Center, New York, NY 10048. As a
broker to arrange for the transportation
of general commodities (except
household goods), between points in the
U.S.

MC 152476F, filed October 20,1980.
Applicant: COMBINED
TRANSPORTATION SERVICES, INC.
8300 Bletzer Rd.. Baltimore, MD 21222.
Representative: Barry Weintraub, Suite
800, 8133 Leesburg Pike, Vienna, VA
22180. Transporting (1) general
commodities (except used household
goods, hazardous or secret materials,
and sensitive weapons and munitions),
for the Unites States Government, and
(2) shipments weighing 100 pounds or
less if transported in a motor vehicle in

which no one package exceeds 100
pounds, between points in the U.S.

MC 147156 (Sub-ill, filed October 22,
1980. Applicant: MANUFACTURERS'
MOBILE HOME TRANSPORT, INC.,
P.O. Box 1519, Athens, TX 75751.
Representative: Thomas F. Sedberry,
P.O. Box 2165, Austin, TX 78768.
Transporting general commodities
(except used household goods,
hazardous or secret materials, and
sensitive weapons and munitions, for
the United States Government, between
points in the U.S.

MC 152536F, filed October 30,1980.
Applicant: LARRY L. MILLER, 36 W.
Eighth St., Bloomsburg, PA 17815.
Representative: Larry L Miller, 265 E.
Eighth St., Bloomsburg, PA 17815.
Transporting food and other edible
products (including edible-byproducts
but excluding alcoholic beverages and
drags), intended for human
consumption, agricultural limestone and
other soil conditioners, and agricultural
fertilizers, by the owner of the motor
vehicle in such vehicle, between points
in the U.S.

Volume No. 0P5-062

Decided Nov. 17,1980.
By the Commission. Review Board Number

1. Members Carleton. Joyce and Jones.

MC 97899 (Sub-5F), filed November
12,1980. Applicant* BARBER
TRANSPORTATION CO., a corporation,
P.O. Box 2047, Rapid City, SD 57701.
Representative: Leslie R. Kehl, Suite
1600 Lincoln Center, 160 Lincoln St.,
Denver, CO 80264. Transporting general
commodities (except used household
goods, hazardous or secret materials,
and sensitive weapons and munitions),
for the U.S. Government, between points
in the U.S.

MC 127278 (Sub-7F), filed October 20,
1980. Applicant- PACIFIC VAN &
STORAGE CO., INC., 1415 West
Torrance Boulevard, Torrance, CA
90501. Representative: Robert J.
Gallagher, 1000 Connecticut Ave. NW.,
Suite 1112, Washington, DC 20038.
Transporting ghneral commodities
(except used household goods,
hazardous or secret materials, and
sensitive weapons and munitions), for
the U.S. Government, between points in
the U.S.

MC 151129"{Sub-1Fj, filed October 21,
1980. Applicant: BRONC ENTERPRISES,
INC., 14315 West Hardy, Houston. IX
77088. Representative: C. W. Ferebee.
720 North Post Oak. Suite 230, Houston,
TX 77024. Transporting general
commodities (except used household
goods, hazardous or secret materials.
and sensitive weapons and munitions)

for the U.S. Government, between points
in the U.S.

MC 152128 (Sub-2F), filed November 3,
1980. Applicant: STATE TRANSPORT
SERVICE. INC., 13209 Market St.,
Houston, TX 77015. Representative: C.
W. Ferebee, 720 North Post Oak, Suite
230. Houston, TX 77024. Transporting
general commodities except used
household goods as defined by the
Commission, hazardous or secret
materials, and sensitive weapons and
munitions), for the U.S. Govermment,
between points in the U.S.

MC 152429 (Sub-IF), filed October 20,
1980. Applicant: C R & S TANK LINES,
INC., P.O. Box 871, Benicia, CA 94510.
Representative: Robert J. Gallagher, 1000
Connecticut Ave. NW., Suite 1112,
Washington, DC 20036. Transporting
general commodities (except household
goods, hazardous or secret materials,
and sensitive weapons and munitions)
for the US. Government, between points
in the U.S.

MC 152499F, filed October 24,1980.
APlican LOUVELL E. CRAWFORD,
T/A. CRAWFORD TRUCK BROKERS,
Maryland Wholesale Produce Market,
Building A, Unit 14, Jessup, MD 20794.
Representative: Bernard F. Goldberg,
3801 Park Ave., Ellicott City, MD 21043.
To arrange for the transportation of
general commodities (except household
goods], between points in the U.S.

Volume No. OPS.457
Decide Nov. 13,1980
By the Commission, Review Board Number

3. Members Parker, Fortier and Hill.
MC 25399 (Sub-17F), filed October 24,

190. Applicant- A-P-A TRANSPORT
CORP., 2100 88th St., North Bergen, NJ
07047. Representative: George A. Olsen,
P.O. Box 357, Gladstone, NJ 07934.
Transporting shipments weighing 100
pounds or less ff transported in a motor
vehicle in which no one package
exceeds 100 pounds, between points in
the U.S.

MC 123389 (Sub-56F), filed October 16,
190. Applicant: CROUSE CARTAGE
COMPANY, P.O. Box 151, Carroll, IA
51401. Representative: William S. Rosen,
630 Osborn Bldg., St. Paul, MN 55102.
Transporting general commodities
(except used household goods,
hazardous or secret materials, and
sensitive weapons and munitions) for
the U.S. Government, between points in
the U.S.

MC 123389 (Sub-57F], filed October 16,
1980. Applicant: CROUSE CARTAGE
COMPANY, P.O. Box 151, Carroll, IA
51401. Representative: William S. Rosen,
630 Osborn Building. St. Paul, MN 55102.
Transporting general commodities,
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between Santa Rosa, Tucumcari, Logan,
Maravisa, and Endee, MN; Stratford,
Genrlo, Adrian, Vega, Wildorado,
Amarillo, Alanreed, McLean, Shamrock,
St. Francis, Fritch, Sunray, Etter, Brum,
Wilco, Stinnett, Pringle, Morse, Gruver,
Dalhart, Irving, Dallas, Waxahachie,.
Corsicana, Teagur, Newby, Normangee,
Tomball, Houston, Texas City,
Galveston, Fort Worth, Graham,
Jacksboro, Bowie, Ringgold, and Mexia,
TX; Tpxalo, Sayre, Elk City, Clinton,
Weatherford, Bridgeport, Texhoma,
Hitchland, Hardesty, Guymon- Mangum,
Grantie, Hobart, Carnegie, Anadarko,
Apache, Chickasha, Marlow, Duncan,
Comanche, Homestead, Alva, Ingersoll,
Enid, Binnings, Ponca City, Augusta,
Kingfisher, El Reno, Oklahoma City,'
Shawnee, Seminole, Wewoka,
Holdenville, McAlester, Haileville,
Hartshorne, Wilburton, Wister, Howe,
Medford, Warren, Geary, Okenne, Fort
Bill, Verden, Lawton, Walter, Temple,
Waurika,-and Terral, OK; Eunice,
Lecompte, Alexandria, Winnfield,
Jonesboro, Hodge, Ruston, Dubach,
Bernice, and Junction City, LA;.
Eldorado, Camden, Crossett, Hermitage,
Mace, Banks, Kingman, Fordyce,
Carthage, Sparkman, Malvern, Hot
Springs, Haskell, Benton. Little Rock,
Bauxite, North Little Rock, Carlisle,
Hazen, Des Arc, Mesa, DeValls Bluff,

,Brinkley, Wheatley, Forest City, West
Memphis, Edmondson, Stuttgart, Roland,
Bigelowi Perry, Cla, Bonneville,
Mansfield, and Hartford, AR; Kansas.
City, Southlea, Pleasant Hill, Windsor,
Hay, Versaille, Eldon, Meta, Gasconde,
Belle, Owensville, Union, Labadie, St.
Louis, Liberty, Excelsior Springs, Polo,'
St. Joseph, Clarksdale, Maysville,
Wetherby, Altamont, Coburn, Trenton,
and Princeton, MO; Caldwell,
Wellington, Wichita, Peabody, Marion,'
Harrington, Liberal Plains, Meade,
Fowler, Mineola, Bucklin, Dodge City,
Greensburg, Pratt, Hutchinson, Medora,
McPherson, Salina, White City, Alta
Vista, Goodland, Colby, Norton,
Phillipsburg, Smith Center, Mankato-
Belleville, Cuba, Clyde, Clifton, Clay
Center, Riley, Manhattan, McFarland,
Topeka, Holton, Horton, Troy, Atchison,
and Kansas City, KS; Burlington,
Stratton, Flaglea, Arriba, Limon, Simla,
Roman, Calhan, Colorado Springs, and
Denver, CO; Thompson, Ruskin, Deshler,
Hebron, Fairbury, Jansen; Witt, Lincoln,
South Bend, Omaha, and Beatrice, NE;
Council Bluffs, Shelby; Oakland, Avoca,
Audubon, Walnut, Menlo, Stuart,
Winterest, Indianola, Chariton,
Corydon, Allerton, Seymore, Centerville,
Eldon, Ottumwa, Evans, Pella, Monroe,
Des Moines, Colfax, Newton, Grinnell,
Brooklyn, Marengo, Iowa City, West

Liberty, Stockton, Davenport, Clinton,
Fairfield, Keosauqua, South Burlington,
Buffalo Center, Burlington, Mount Zion,
Keokik, Washington, Ainsworth,
Columbus Junction, Nichols, Muscatine,
Wilton, Elmira, Cedar Rapids, West
Union, Oelwein; Vinton, Waterloo,
Cedar Falls, Nevada, McCallsburg,
Renwick, Iowa Falls, Hampton, Mason
City, Maysfield, Manly, Dows, Belmond,
Titonka, Armstrong, Northwood,
Emmetsburg, Estherville, Spirit Lake,
Lake Park, Gowrie, Hanson, Pocohontas,
Hartley, and Sibley, IA; Elsworth,
Worthington, Lismore, Albert Lea,
Hollandale, Clarks Grove, Owatonna,
Faribault, Northfield, Farmington West
St. Paul, and St.Paul, MN; Rock Island,
Milan, Moline, East Moline,'Silvis, -
Colona, Geneseo, Sheffield, Bureau,
Tonlon, Henry, Chillicothe, Peoria,
Pekin, Lasalle, Ottawa, Joliet, Elwood,
and Chicago, IL, on the one hand, and,
on the other, points in the U.S.

Note.-The purpose of this application is to
substitute motor carrier service for complete
abandonment rail carrier service.

MC 13i069F, filed October 14, 1980
A pplicant: RONALD WILLIAMSON, 153
Larchnont, Bloomington, IL 60108.
Representative: Ronald Williamson
(same address as applicant). To arrange
for the transportation of general
conimodities'(except household goods),
between points in the U.S.
Agatha L. Mergenovich,
Secretary
[FR Doc. 8--3688 Filed 11-25-8 . 45 am]

BILNG CODE 7035-01-

Motor Carrier, Permanent Authority
Decisions

The followingapplications, filed on or
after July 3, 1980, are governed by
Special Rule 247 of the Commission's
Rules of Practice, see 49 CFR 1100.247.
Special Rule 247 was published in the
Federal Register of'July 3,1980, at 45 FR
45539.

Persons wishing to oppose an
application must follow the rules under
49 CFR'1100.247(B).-A copy of any
application, together'with applicant's
supporting evidence, can be obtained.
from any applicant upon request and
payment to applicant of $10.00.

Amendments to the request for
authority are not allowed. Some of the
applications may have been modified
prior to publication to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings

With th'e exception of those
applications involving duly noted
problems (e.gs., unresolved common

control, fitness, water carrier dual
operations, or jurisdictional questions)
we find, prelimin'arily, that each
applicant has demonstrated its proposed
service warrants a grant of the
application under the governing section
of the Interstate Commerce Act. Each
applicant is fit, willing, and able to
perform the service proposed, and to
conform to the requirements of Title 49,
Subtitle IV, United States Code, and the

' Commission's regulations. Except whero
noted, this decision is neither a major
Federal action significantly affecting the
quality of the human environment nor a '

major regulatory action under the
Energy Policy and Conservation Act of
1975.

In the absence of legally sufficient
protests in the form of verified
statements filed on or before January 12,
1981 (or, if the application later becomes
unopposed) appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon
compliance with certain requirements
which will be set forth in a notice that
the decision-notice is effective. Within
60 days after publication an applicant
may file a verified statement in rebuttal
to any statement in opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single
operating right.

Note.-Al applications are for quthority to
operate as a motor common carrier In
interstate or foreign commerce over Irregular
routes, unless noted otherwise. Applications
for motor contract carrier authority are those
where service is for a named shipper "under
contract".

Volume No. OP3-077

Decided: Nov. 14,1980.
By the Commission, Review Board Number

2, Members Chandler, Eaton, and Liberman,

MC 15975 (Sub-39F), filed October 28,
1980. Applicant: BUSKE LINES, INC,
123 W. Tyler Ave., Litchfield, IL 62056.
Representative: Howard H. Buske (same
address as applicant). Transporting wire
shelving and parts for wire shelving, (1)
from Farmington, MI, to Pierceton,
Greenfield and Lafayette, IN, and (2)
from Pierceton, Greenfield and
Lafayette, IN, to Bridgeton, MO.

MC 16965 (Sub-9F), filed Octobe: 20,
1980., Applicant: FRANKLIN
TRUCKING, INC., 210 E. Washington
St., Hartford City, IN 47348.
Representative: Donald W. Smith, P.O.
Box 40248, Indianapolis, IN 46240.
Transporting plastic products, between
points in the U.S., under continuing
contract(s) with Minnesota Mining &
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Manufacturing Company [3M), of St.
Paul MN.

MC 29674 (Sub-IF), filed November 6,
1980. Applicant: R. F. CLEMENS & SON,
INC., R.F.D. No. 1 Munyan Rd., Putnam,
CT 06260. Representative:.Sidney L
Goldstein, 109 Church St., New Haven,
CT 06510. Transporting household
goods, as defined by the Commission,
between points in Windham, Tolland,
and New London Counties, CT,
Worcester County, MA, Burrillville,
Glocester and Foster Counties, RI, on
the one hand, and, on the other, points
in NH, VT. ME, NJ, and PA.

MC 73165 (Sub-535F), filed October 31,
1980. Applicant: EAGLE MOTOR LINES,
INC., 830 North 33rd St., Birmingham, AL
35222. Representative: R. Cameron
Rollins, P.O. Box 11086, Birmingham, AL
35202. Transporting paper and paper
products, between points in Jefferson
County, AR, and Richmond County, GA,
on the one hand, and, on the other,
points in the U.S. (except AK and HI).

MC 106074 (Sub-449F), filed November
3,1980. Applicant: B AND P MO'TOR
LINES, INC., Shiloh Rd. and U.S. Hwy
221, S., P.O. Box 727, Forest City, NC
38043. Representative: John J. Capo, P.O.
Box 720434, Altanta, GA 30328.
Transporting general commodities
(except household goods as defined by
the Commission, Classes A and B
explosives, commodities in bulk, articles
of unusual value, and those requiring the
use of special equipment), between
points in Hardemann County, TN and
Houston County, TX, on the one hand,
and, on the other, points in the U.S.
(except AK and HI).

MC 110325 (Sub-165F), filed October
17,1980. Applicant: TRANSCON LINES,
a corporation, P.O. Box 92220, Los
Angeles, CA 90009. Representative:
Wentworth E. Griffin, Midland Bldg.,
1221 Baltimore Ave., Kansas City, MO
64105. Over regular routes, transporting
general commodities (except household
goods as defined by the Commission
and classes A and B explosives), (1)
between Brownsville, TX and Atlanta,
GA, from Brownsville over U.S. Hwy 77
to junction U.S. Hwy 59, then over U.S.
Hwy 59 to junction Interstate Hwy 10,
then over Interstate Hwy 10 to junction
Interstate Hwy 65, then over Interstate
Hwy 65 to junction Interstate Hwy 85,
then over Interstate Hwy 85 to Atlanta,
and return over the same route; (2)
between Brownsville. TX and Laredo,
TX, over U.S. Hwy 83; (3) between
Laredo, TX and Memphis, TN, from
Laredo over Interstate Hwy 35 to
junction TX Hwy 31, then over TX Hwy
31 to junction U.S. Hwy 259, then over
U.S. Hwy 259 to junction U.S. Hwy 80,
then over U.S. Hwy 80 to junction U.S.

Hwy 59, then over U.S. Hwy 59 to
junction Interstate Hwy 30, then over
Interstate Hwy 30 to junction Interstate
Hwy 40, then over Interstate Hwy 40 to
Memphis and return over the same
route; (4) between Victoria, TX and
Waco, TX, over U.S. Hwy 77; (5)
between McAllen, TX and Denver, CO,
from McAllen over U.S. Hwy 281 to
junction Interstate Hwy 10, then over
Interstate Hwy 10 to junction Interstate
Hwy 25, then over Interstate Hwy 25 to
Denver, and return over the same route;
(6) between Victoria, TX and Raton,
NM, over U.S. Hwy 87; (7) between San
Antonio, TX and Birmingham, AL, from
San Antonio over Interstate Hwy 10 to
junction U.S. Hwy 59, then over 59 to
junction Interstate Hwy 20, then over
Interstate Hwy 20 to Birmingham, and
return over the same route; (8) between
junction Interstate Hwy 35 and U.S.
Hwy 79 and junction U.S. Hwy 79 and
Interstate Hwy 20, over U.S. Hwy 79; (9)
between junction U.S. Hwy 96 and
Interstate Hwy 10 and junction U.S.
Hwys 96 and 5M, over U.S. Hwy 96; and
(10) serving all intermediate points in
routes (1) through (9) above.

MC 116544 (Sub-227F, friled November
3,1980. Applicant: ALTRUK FREIGHT
SYSTEMS, 1703 Embarcadero Rd., Palo
Alto, CA 94303. Representative: Richard
G. Lougee, P.O. Box 10061, Palo Alto, CA
94303. Transporting (1) foodstuffs; and
(2) materials, equipment and supplies
used in the manufacture and
distribution of foodstuffs, betweeen
points in FL and those in Monterey and
Monrovia Counties, CA; and
Spartanburg County. SC., on the one
hand, and, on the other, points in the
U.S. (except AK and HI).

MC 117765 (Sub-304F), filed November
3,1980. Applicant: HAHN TRUCK LINE,
INC., 1100 S. MacArthur, P.O. Box 75218,
Oklahoma City, OK 73147.
Representative: R. E. Hagan (same
address as applicant). Transporting (1)
recreational equipment, (2) heating and
air conditioning equipment, and (3)
materials, equipment. and supplies used
in the manufacture, installation and
distribution of the commodities in (1)
and (2) above, between the facilities of
The Coleman Company. Inc., on the one
hand, and, on the other, points in AL,
AR. IA. IL, IN, KS. KY. LA, MN, MO.
MS. NE, ND, OK. SD. TN, TX, and WI,

MC 133604 (Sub-11F), filed October 16,
1980. Applicant: LYNN
TRANSPORTATION COMPANY, INC.,
712 South 11 St., Oskaloosa, IA 52577.
Representative: Kenneth F. Dudley, P.O.
Box 279, Ottumwa, IA 52501.
Transporting (1) foodstuffs, from the
facilities of Geo. A. Hormel & Co., at or
near Davenport, IA. to points in AL, FL.

GA. KY. LA. MS, NC, SC, and TN; and
(2) materials, equipment and supplies
used in the manufacture of gelatin
products, in the reverse direction.

MC 134645 (Sub-38F), filed October 31,
190. Applicant: LAKE STATE
TRANSPORT, INC., P.O. Box 944, St.
Cloud, MN 58301. Representative:
Robert P. Sack, P.O. Box 6010, West St.
Paul, MN 55118. Transporting (1) meats,
meat products, ndmeat byproducts,
and articles distributed by meat packing
houses, as described in sections A and
C of Appendix I to the report in
Descriptions of Motor Carrier
Certificates, 61 M.C.C. 209 and 766
(except hides apd commodities in bulk),
and (2) materials, equipment, and
supplies used in the manufacture and
distribution of the commodities in (1)
above, between Macon, MO, on the one
hand, and, on the other, points in the
U.S. (except AK and HI.

MC 141914 (Sub-93F), filed October 30,
190. Applicant: FRANKS AND SON,
INC., Route 1, Box 108A, Big Cabin. OK
74332. Representative: E. Stephen
Heisley, 805 McLachlen Bank Bldg.. 666
Eleventh St., NW., Washington, DC
20001. Transporting general
commodities (except household goods
as defined by the Commission, and -
classes A and B explosives), between
points in ME, on the one hand, and, on
the other, points in the U.S., (except AK
and HI). Condition: Issuance of this
certificate is subject to prior or
coincidental cancellation, at applicant's
written request, of MC 141914 Subs 10,
13,19, 21,22,25, 35,37, 38. and 59.

Note.-Applicant relies on traffic studies in
lieu of shipper support.

MC 145915 (Sub-5F), filed November 4,
190. Applicant: EAGLE TRANSPORT,
INC., P.O. Box 189, Montpelier, ID 83254.
Representative: David E. Wishney, P.O.
Box 837, Boise, ID 83701. Transporting
oil drilling mud compounds, (1) between
points in Uinta County, WY, on the one
hand, and, on the other, points in Lander
and Nye Counties, NV, and those in Box
Elder, Cache Daggett, Davis, Duchesne,
Morgan, Rich, Salt Lake Summit, Weber
and Wasatch Counties, UT; and (2) from
points in Lander and Nye Counties, NV.
to points in Bear Lake County, ID.

MC 151275 (Sub-IF), filed October 20,
1980. Applicant: CHICAGO
SURBURBAN EXPRESS, INC.. 1500 W.
33rd St., Chicago, IL 60608.
Representative: Philip A. Lee, 120 W.
Madison St., Chicago, IL 60602.
Transporting chemicals, between
Chicago, IL, on the one hand, and, on the
other, Milwaukee, Racine, and Kenosha,
WI.

MC 151534 (Sub-IF], filed October 21,
1980. Applicant: R&D-
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TRANSPORTATION CORPORATION,
P.O. Box 1908, Des Moines, IA 50306.
Representative: Donald B. Strater, 1350
Financial Center, Des Moines, IA 50309.
Transporting food or kindred products
as described in Item 20'of the Standard
Transportation Commodity Code Tariff,
from points in IA, NE, IL, MO, KS, ND,
SD, MN, and WI, to points in the U.S.

MC 152085 (Sub-lF), filed October 17,
1980. Applicant: MITCHELL -
TRANSPORT, INC., 6500 Pearl Rd., P.O.
Box 30248, Cleveland; OH 44130.
Representative: J. A. Kuntz, 1100
National City Bank Bldg., Cleveland, OH
44114. Transporting coal, limestone, and
sand, between points in the U.S., under
continuing contract(s) with-Alpha
Portland Cement Company, of Frederick,
MD.,

MC 152225 (Sub-IF), Filed October 27,
1980. Applicant: RICK PERRONE
TRANSPORTATION, INC., 39 Depot St.,
Broad Brook, CT 06016. Representative:
Joseph A. Keating Jr., 121 9. Main St.,
Taylor, PA 18517. Transporting'
electronic cable, plastic pellets, and
materials, equipment, and supplies used
in the manufacture and installation of
electronic cable and wire plastic
insulation, from South Hadley, MA, to
Nogales, AZ, and from Nogales, AZ, to
points in the U.S. (except-AK and-HI).o

MC 152325 (Sub-IF), filed October 20,
1980. Applicant: BOWDEN TRANSFER-
COMPANY, INC., P.O. Box 343,
Lewisburg, TN 37901. Representative:
Robert E. Campbell, Suite 1010, 7101
Wisconsin Ave., Washington, DC 20014.
Transporting general commodities
(except classes A and-B explosives,
household goods as defined by the
Commission, and commodities in bulk),
(A) over regular routes, between
Lewisburg and Nashville, TN, over,
Alternate.U.S. Hwy 31, serving all
intermediate points; and (B)-over
irregular routes, between-Lewisburg,
TN, on-the one hand, and, on the other,
points in the US. -

MC 152395 (Sub-iF),filed October 22,
1980. Applicant: KRUEGER TRUCKING,
INC., 1330 Bellevue St., Green Bay, WI
54305. Representative: Norman A.
Cooper, 145 West Wisconsin Ave.,
Neenah, WI 54956. Transporting (1)
furniture and fixtures, and (2) materials,
supplies, 'and equipment used in the
manufacture and distribution of the
commodities in (1), between points in
the U.S., under continuing contract(s)
with Krueger Metal Products, Inc., and
its subsidiaries. Condition: Applicant
must submit a statement indicating how
itproposes to satisfy the statutory
criteria of contract carriage furnishing
transportation services designed to meet
the distinct need of the shipper. In

particular applicant must describe
briefly the distinct need for which
transportation services have been
designed. The statement will be
examined by a review board prior to
issuance of-any permit.

Volume No. OP4-129

Decided: November 19, 1980.
By the Commission, Review Board Number

3, Members Parker, Fortier, and Hill.
MC 60066 (Sub-22F), filed November 3,

1980. Applicant: BEE LINE MOTOR
FREIGHT, a corporation, 1804 Paul St.,
Omaha, NE 68106. Representative:
Marshall D. Becker, Suite 610, 7171
Mercy Rd., Omaha, NE 68106.
Transporting automobile parts and
accessories, between points in Platte
County, NE and Cook County, IL.

MC 70557 (Sub-38F), filed November 7,
1980. Applicant: NIELSEN BROS. "
CARTAGE CO., INC., 4619 W. Homer
St., Chicago, IL 60639. Representative:
Carl L. Steiner, 39S. LaSalle St.,
Chicago, IL 60603. Transporting (1)(a)
paper and paper products and (b)
plastic articles and containers and (2)
materials, equipment and supplies used
in the manuficture and distribution of
commodities in (1)(a) and (b), (except
commodities in bulk), between points in
AL, DE, FL, GA, IN, KY, MO, NC, NJ,
NY, OH,'OK, PA, TN,-and TX, restricted
to traffic originating at or destined to the
facilities of Container Corporation of
America.

MC 75627 (Sub-3F), filed October 20,
.1980. Applicant: PERILLO MOTOR
LINES, INC., 499 CentrAl Ave., New
Providence, NJ 07974. Representative:
Nicholas J. Perillo (same address "as
applicant). Transporing general
commodities (except household goods
as defined by the Commission and '
classes A and B explosives), between
points in CT, DE, ME, MD, MA, NH, NJ,
NY, PA, RI, VT, VA, and DC. Condition:
Issuance of a 'certificate in this
proceeding is subject to the prior or-
coincidental cancellation, at applicant's
written request, of authority held in
MC-75627 and subs thereunder which
duplicate, in full or in liart, the 6uthority
herein.

MC 77016 (Sub-22F), filed October 31,
1980. Applicant: BUDIG TRUCKING
CO.,-a corporation, 1100 Gest St.,
Cincinnati, OH 45203. Representative: -
Ernest A. Brooks II, 1301 Ambassador
Bldg., St. Louis, MO 63101. Over regular
routes( transporting general
commodities (except those of unusual
value classes A and B explosives,
household goods as defined by'the
Commission, commodities in bulk, and
those retuiring special equipment), (1)
between Columbia and Centralia, MO,

(a) from Columbia over U.S. Hwy 03 to
junction MO Hwy 22, then over MO
Hwy 22 to Centralia, and return over the
same route, serving no intermediate
points, and (2) between Centralia and
Mexico, MO, over MO Hwy 22, serving

-no intermediate points. I

MC 99946 (Sub-3F), filed November 12,
1980. Applicant: FOOTHILLS EXPRESS,
INC., 2510 Evergreen ave., West
Sacramento, CA 95691. Representative:
Michael S. Rubin, 256 Montgomery St,,
5th Floor, San Francisco, CA 94104,
Transporting general commodities
,(except household goods as defined by
the Commission, and classes A and B
explosives), between points in C and
NV.

MC 107456 (Sub-25F), filed October 31,
1980. Applicant: HARRY L. YOUNG
AND SONS, INC., 542 W. Sixth So., Salt
Lake City, UT 84104. Representative:
Lon Rodney Kump, 333 E. Fourth So.,
Salt Lake City, UT 84111. Transporting
(1) iron and steel articles, and (2)
commodities because of size or weight
requires the use of special equipment,
and (3) machinery parts and
contractors'materials and supplies, in
mixed-loads with the commodities in (2)
and (4) general commodities (except
motor vehicles, motor vehicle cabs and
bodies, and classes A and B explosives),-
in mixed loads With the commodities In
(2) above, and (5) self-propelled vehicles
(except motor vehicles and vehicles
moving in drive-away service), and (6)
construction materials, between points
inUT.

MC 107576 (Sub-32F), filed November
4, 1980. Applicant: SILVER WHEEL
FREIGHTLINES, INC., 1321 S.E. Water
Ave., Portland, OR 97214.
Representative: Ronald D, Browning
(same address as applicant).
Transporting general commodities
(except household goods as defined by
the Commission and classes A and B
explosives), between points in Cowlitz
County, WA, on the one hand, and, on
the other, points in OR, WA, and ID.

MC 113406.(Sub-17F), filed November
6,1980. Applicant: DOT LINES, INC.,
1000 Findlay Rd., Lima, OH 45802.
Representative: Paul F. Beery, 275 E.
State St., Columbus, Off 43215.
Transporting (1) autoparts, and (2)
materials, equipment, and supplies used
in the manufacture of auto parts (except
commodities in bulk), between Lima,
OH, on the one hand, and, on the other,
points in the Lower Peninsula of MI.

MC 114457 (Sub-580F), filed November
4, 1980. Applicant: DART TRANSIT
COMPANY, a corporation, 2102
University'Ave., -St. Paul, MN 55114.
Representative:,James C. Hardman, 33
North LaSalle St., Suite 2108, Chicago, IL-
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60602. Transporting general
commodities (except those of unusual
value, classes A and B explosives,
commodities in bulk, in tank vehicles,
and those requiring special equipment),
between points in the U.S.

MC 119777 (Sub-507F), filed November
6,1980. Applicant: LIGON
SPECIALIZED HAULER, INC., Hwy
85-East, Madisonville, KY 42431.
Representative: Carl U. Hurst, P.O.
Drawer "L", Madisonville, KY 42431.
Transporting (1] sealant, fireproofing,
acoustical, and insulating products, (2)
building and construction materials, and
(3) materials, equipment, and supplies
used in the manufacture and distribution
of the commodities in (1) and (2)
between points in Sussex County, NJ,
Jefferson County, AL, Orange County,
CA, Huntington County, IN, and
Fredericksburg, VA, on the one hand.
and, on the other, points in the U.S.

MC 123407 (Sub-651F), filed November
6,1980. Applicant: SAWYER
TRANSPORT, INC., Sawyer Center,
Route 1, Chesterton, IN 46304.
Representative: H. E. Miller, Jr., (same
address as applicant]. Transporting (1)
chemical compounds, and (2) materials,
equipment, and supplies used in the
manufacture and distribution of
chemical compounds, between St Louis,
MO, on the one hand, and, on the other,
those points in the U.S. in and east of
MT, WY, CO, and NM.

MC 123407 (Sub-653F), filed November
3,1980. Applicant: SAWYER
TRANSPORT, INC., Sawyer Center, RL
1, Chesterton, IN 46304. Representative:
H. E. Miller, Jr. (same address as
applicant]. Transporting (1)
prefabricatedmetalbuidings, knocked
down or in sections, and (2) parts and
accessories used in the installation of
the commodities in (1) from Madison,
WI, to points in the U.S. (except AK and
HI).

MC 125777 (Sub-304F), filed November
3,1980. Applicant: JACK GRAY
TRANSPORT, INC., 4600 East 15th Ave.,
Gary, IN 46403. Representative: Carl L
Steiner, 39 So. LaSalle St., Chicago, IL
60603. Transporting such commodities
as are usually transported in dump
vehicles, between points in the U.S.

MC 129166 (Sub-4F1, filed November 5,
1980. Applicant: RED WING
TRANSPORTATION CORPORATION,
3154 No. Service Dr., Red Wing, MN
55066. Representative: Robert L Cope,
1730 M St., NW. ,uite 501, Washington,
D.C. 20036 Transporting general
commodities except household goods as
defined by the Commission and classes
A and B explosives), between points in
the U.S., under continuing contract(s)

with S. B. Foot Tanning Co., of Red
Wing, MN.

MC 135007 (Sub-87F1, filed November
6,1980. Applicant: AMERICAN
TRANSPORT, INC., 7850 "F" St.,
Omaha, NE 68127. Representative:
Arthur J. Cerra, 2100 TenMain Center,
P.O. Box 19251, Kansas City, MO 64141.
Transporting chemicals or allied
products as described in Item 28 of
Standard Transportation Commodity
Code Tariff, between points in the U.S.
under continuing contract(s) with
Thompson, Hayward Chemicals
Company, of Des Moines, IA.

MC 138157, (Sub-257F), filed October
31,1980. Applicant: SOUTHWEST
EQUIPMENT RENTAL, INC., d.b.a.
SOUTHWEST MOTOR FREIGHT, 2931
S. Market St., Chattanooga, TN 37410.
Representative: Patrick E. Quinn (same
as above). Transporting lighting fixtures
and materials, equipment, and supplies
used in the manufacture, and
distribution of lighting fixtures, between
points in Erie and Lorain Counties, OH
on the one hand, and, on the other,
points in the U.S. (except AK and HI).

MC 138157 (Sub-258F), filed October
31,1980. Applicant* SOUTHWEST
EQUIPMENT RENTAL, INC., d.b.a.
SOUTHWEST MOTOR FREIGHT, 2931
So. Market St., Chattanooga, TN 37410.
Representative: Patrick B. Quinn, (same
address as applicant). Transporting
fans, heaters, and stands and materials,
equipment, and supplies used in the
manufacture, and distribution of fans,
heaters, and stands, between points in
Tarrant County, TX- Williamson County,
IN; and Lancaster and Chester
Counties, PA, on the one hand, and, on
the other, points in the U.S. restricted to
traffic originating at or destined to the
facilities of Lasko Metal Products.

MC 139077 (Sub-3F), filed November 5,
1980. Applicant: LOOP FLEET SERVICE,
INC., 1818 N. Commerce St., Milwaukee,
WI 53212. Representative: James L
Sernovitz (same address as applicant).
Transporting (1) hides, skins and splits,
between points in NE, MN, KS, MO, KY,
MI and IN; (2) leathers and materials
used to make shoes and boots, between
points in WI and El Paso, TX- and (3)
general commodities (except used
household goods), between points in WI
and Chicago, IL, restricted to traffic
having a prior or subsequent movement
by rail or water.

MC 14126 (Sub-10F, filed October 31,
1980. Applicant: FOAM TRANSPORT,
INC., 201 Ballardvale St. Wilmington,
MA 01887. Representative: Wesley S.
Chused, 15 Court Square, Boston. MA
02108. Transporting (1) rubber balls,
plastic balls and sponge balls, (2) rubber
automotive parts, and (3) materials and

supplies used in the manufacture of the
foregoing commodities (except
commodities (in bulk), between points in
the U.S., under continuing contract(s)
with Barr, Inc., of Sandusky, OH.

MC 142546 (Sub-2F1, filed October 15,
1980. Applicant: MER-LOU
TRANSPORTATION, INC., P.O. Box
247, 401 DuPont Hwy., Millsboro, DE
19966. Representative: James H.
Sweeney, P.O. Box 9023, Lester, PA
19113. Transporting foodstuffs (except
commodities in bulk), between New
York, NY. and points in Camden and
Cumberland Counties, NJ, Sussex
County, DE, Caroline, Dorchester,
Talbot, and Wicomico Counties, MD,
Accomack and Northampton Counties,
VA, on the one hand, and, on the other,
points in the U.S.

MC 142556 (Sub-IF, filed October 27,
1980. Applicant: GIGUERE'S SUPER
MARKET, a corporation. Western Ave.,
Box 710, Augusta, ME 04330.
Representative: Robert J. Daviau, One
Center St., Waterville, ME 04901.
Transporting such commodities as are
dealt in or used by chain grocery stores,
between points in the U.S., under
continuing contract(s) with New
England Grocer Supply Co., of
Northboro, MA.

MC 144416 (Sub-7F), filed November 4,
1980. Applicant: C. F. McGRAW, and
individual, P.O. Box 498, Garden City,
KS 67845. Representative: Herbert Alan
Dubin, 818 Connecticut Ave., NW.
Washington, DC 20006. Transporting
foodstuffs, between points in Finney
County, KS, on the one hand, and, on the
other, points in the U.S. (except AK and
HI).

MC 145676 (Sub-6,F, filed October 31,
1980. Applicant: JOHN BREITWEISER
TRUCKING, INC., P.O. Box 217,
Jerseyville, IL 62022. Representative:
Robert T. Lawley, 300 Reisch Bldg.,
Springfield, IL 62701. Transporting (1)
carbonated beverages, and (2) materials
and supplies used in the manufacture
and distribution of carbonated
beverages, between points in the U.S.,
under continuing contract(s) with Taylor
Beverages, Inc.., of Hazelwood, MO.

MC 146146 (Sub-9F1, Filed October 31,
1980. Applicant: HADDAD
TRANSPORTATION, INC., 5000
Wyoming Ave., Dearborn, MI 48126.
Representative: Edward P. Bocko, P.O.
Box 496 Mineral Ridge. OH 44440.
Transporting general commodities
(except classes A and B explosives,
household goods as defined by the
Commission), between points in the
U.S., under continuing contract(s) with
Lilly Metal Products, Inc., of Palm Beach
Gardens, FL
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MG 146656 (Sub-59F], filed November'
5, 1980. Applicant: KEY WAY.
TRANSPORT, INC., 820 So. Oldham St.,

* Baltimore, MD 21224. Representative:
Gerald K. Gimmel, 4 Professional Dr.,
Suite 145, Gaithersburg, MD 20760.

* Transporting general commodities
(except household goods as defined by
the Commission and classei A and B.
explosives, between points in the U.S.,
under continuing contrdct(s) with Key
Warehouse Services, a division of
Cowan Enterprises, Inc., of Baltimore,
MD.

MC 146656 (Sub-60F], filed November
6, 1980. Applicant: KEY WAY
TRANSPORT, INC., 820 S. Oldham St.,
Baltimore, MD 21224. Representative:
Gerald K. Gimmel, Suite 145, 4
Professional Dr., Gaithersburg, MD
20760. Transporting polyurethane foam,
between points in the U.S., under
continuing contract(s) with William T.
Burnett & Company, Inc., of Baltimore,
MD.

MC 148886 (Sub-IF], filed October 31,
1980. Applicant: A & A TRUCKING,
INC., P.O. Box 538, Stephens, AR 71764.
Representative: Joe D. Woodward, P.O.,
Box 727, Magnolia, AR 71753.
Transporting (1) roofing and roofing
products, and (2) materials and supplies
used in the manufacture of roofing and
roofing products, between the facilities
of the Elk Corporation at Stephens, AR,
on the one hand, and, on the other,
points in AL, KY, LA, MO, OK, TN, TX,
and MS.

MC 151087 (Sub-2F], filed October 31,
1980. Applicant: AREA INTERSTATE
TRUCKING, INC., 15344 Dixie Hwy.,
Harvey, IL 60426. Representative:
Michael R. Werner, 167 Fairfield, P.O.
Box 1409, Fairfield, NJ 07006.
Transporting new furniture and
materials, supplies, and equipment,
used in the manufacture and distribution
of new furniture, between points in the
U.S., under continuing contract(s) with
Harris Hub Co., Inc., of Harvey, IL 60426.

MC 151137 (Sub-iF), filed November 4,
1980. Applicant: RAPIDO FREIGHT
LINES, INC., 1744 Hacienda P1., El
Cajon, CA 92020. Representative:

'Kenneth F. Dudley, P.O. Box 279,
Ottumwa, IA 52501. Transporting
bananas, from Wilmington, CA, to
points in AR, AZ, CA, CO,'ID, IL, IA, KS,
LA, MN, MO, MT, NE, NV, NM, ND, OK,
OR, SD, TX, UT, WA, WI, and WY.

MC 151176 (Sub-IF), filed October 31,
1980. Applicant: EDD EUBANKS, d.b.a.
EDD EUBANKS TRUCKING
COMPANY, Box 204 (Hwy 25 N],
Dexter, MO 63841. Representative: Edd
Eubanks (same address as applicant.
Transporting (1] automotive air and oil
filters, and (2) parts for automotive air

and oil filters, between points in the
U.S., under continuing contract(s) with
Campbell Filter Company, of Dexter,
MO.

MC 151527 (Sub-IF), filed November 7,
1980. Applicant: STEWART
ENTERPRISE, INC., Route 4, Box 231A,
Duncan, OK 73533. Representative:-
James Stewart (same address as
applicant. Transporting chemicals,
between points in the US (exceptAK
and HI), under continuing contract(s)
with Sun Petroleum Products Company
of Tulsa, OK.

MC 152067 (Sub-IF, filed October 28,
1980. Applicant: JOHN-H. WINSLOW,
d.b.a. JOHN WINSLOW TRUCKING,
2660 Knollwood, MO 63031.
Representative: B. W. LaTourette, Jr., 11
S. Meramec, Suite 1400, St. Louis, MO
63105. Transporting foodstuffs and paper
produdts, between Granite City, I,
Memphis and Jackson, TN, Tupelo, MS,
West Memphis, AR and Forest City, AR.

MC 152226 (Sub-IF), filed October 14,
1980. Applicant: C. G. TRUCKING
CORP., 4200 N. Oracle Rd., Tucson, AZ
85705. Representative: Al Stamper (same
address as applicant. Transporting
confectionery, between Bloomington, IL,
on the one hand, and, on the other, Los
Angeles, West Covina, and San
Francisco, CA.

MC 152227 (Sub-iF,' filed October 15,
'1980. Applicant: DAVID BENDER d.b.a.
DAVE'S TOWING SERVICE, Rt. #22 &
Mercer St., Somerville, NJ 08876.
Representative: Alan Kahn, 1430 Land,
Title Bldg., Philadelphia, PA 19110.
Transporting disabled and replacement
motor,yehicles, in truckaway service,
between points in CT, DE, MD, MA, NC,
NJ, NY, OH, PA, RI, VA, WV, and DC.

MC 152566 (Sub-F], filed November 3,
1980. Applicant: ONEDIN LINE, INC.,
6021 Bapst St., Toledo, OH 43615.
Representative: Keith D. Warner, 5732
W. Rowland Rd., Toledo, OH 43613..
Transportatifig malt beverages, between
points in the U.S., under continuing
contract(s) with Seaway Beverage
Company of Toledo, OH.
Volume No. OP5-055

Decided: November 13,1980.
By the Commission, Review Board Number

3, Members Parker, Fortier and Hill.
MC 908 (Sub-20F], filed October 27,

1980. Applfdant: CONSOLIDATED
CARTAGE COMPANY, INC., P.O. Box
171, Argo, IL 60501. Representative:
Eugene L. Cohn, One North LaSalle St.,
Rm. 2255, Chicago, IL 60602. '
Transporting general commodities
(except household goods as defined by
the Commission, classes A and B
explosives, and commodities in bulk),

between Chicago, IL, on the one hand,
and, on the other, points in IN, KY, MI,
MO, OH, PA, TN, and WI.

MC 1459 (Sub-llF), filed October 22,
1980. Applicant: ROYAL MOTOR
EXPRESS, INC., 240 Harmon Ave.,
Lebanon, OH 45036. Representative:
Richard H. Brandon, P.O. Box 97, 220 W,
Bridge St., Dublin, OH 43017.
Transporting general commodities
(except those of unusual value, classes
A and B explosives, household goods as
defined by the Commission,
commodities in bulk, and those requiring
special equipment between points in
the U.S. (except AK and HI) under
continuing contract(s) with the Standard
Oil Company, of Cleveland, OH and its
subsidiaries, BP Oil, Inc., Boron Oil Co,,
Montaineer Carbon Co., Sohio
Petroleum Co., Old Ben Coal Co.,
Division of Sohio Petroleum Co., Sohlo
Pipeline Company and Vistron
Corporation.

MC 25399 (Sub-16F, filed October 24,
1980. Applicant: A-P-A TRANSPORT
CORP., 2100 88th St., North Bergen, NJ
07047. Representative: George A, Olsen,
P.O. Box 357, Gladstone, NJ 07934.
Transporting general commodities
(except classes A and B explosives,
household goods as defined by the
Commission, commodities in bulk in
tank vehicles, and those requiring
special equipment, between points In
PA, NJ, NY, CT, MA, RI, NH, VT, ME,
DE, MD, VA, WV, and DC. Condition:
Any certificate issued in this proceeding
is subject to the prior or coincidental
cancellation, at applicant's written
request, of MC 25399 and Subs 5, 6, 7, 8,
10, 11, and 14, and dismissal of the
pending modification requests of each of
the above certificates.

MC 78118 (Sub-57F, filed October 21,
1980. Applicant: W. H. JOHNS, INC., 35
Witmer Rd., Lancaster, PA 17602,
Representative: Christian V. Graf, 407 N.
Front St., Harrisburg, PA 17101,
Transporting (1) water treating
themicals and activated carbon, and (2)
materials, equipment, and supplies used
in the manufacture of the commodities
in (1], between points in the U.S. In and
east of MI, IN, KY, TN, and MS (except
points in NY, ME, NH, VT, MA, and RI],
restricted to traffic originating at or
destined to the facilities of Calgon
Corporation, a subsidiary of Merck and
Co., Inc.

MC 85718 (Sub-17F, filed'October 28,
1980. Applicant: SEWARD MOTOR
FREIGHT, INC., P.O. Box 126, Seward,
NE 68434. Representative: Michael J.
Ogborn, P.O. Box 82028, Lincoln, NE
68501. Transporting automotive parts,
accessories, and tools, between
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Portland, OR, on the one hand, and, on
the other, points in WA and ID.

MC 96769 (Sub-llF), filed October 24,
1980. Applicant: LIBERTY TEX-PACK
EXPRESS, INC., Suite 508, Regal Plaza
Bldg., 1499 Regal Row, Dallas, TX 75249.
Representative: Thomas F. Sedberry,
P.O. Box 2165, Austin, TX 78768. Over
regular routes transporting general
commodities (except those of unusual
value, classes A and B explosives,
household goods as defined by the
Commission, commodities in bulk, and
those requiring special equipment]
between Dallas, TX, and Oklahoma
City, OK, over Interstate Hwy. 35 and
U.S. Hwy. 77, serving Ardmore, OK, as
an intermediate point, restricted (1]
against the transportation of packages
or articles weighing more than 100
pounds and (2) against the
transportation of packages or articles
weighing in the aggregate more than 500
pounds, from one consignor at one
location, to one consignee at one
location in any one day.

MC 97998 (Sub-3F). filed October 22,
1980. Applicant: REFRIGERATED
TRANSPORT, INC., P.O. Box 225299,
Dallas, TX 75265. Representative:
Bernard H. English, 6270 Firth Rd., Fort
Worth, TX 76116. Transporting (1) such
commodities as are dealt in or used by
grocery stores, discount stores, retail
department stores, and drug stores, (2)
foodstuffs, other than those in (1), and
(3) equipment, materials, and supplies
used in the manufacture and distribution
of commodities in (1) and (2), between
points in TX, restricted to traffic having
an immediately prior or subsequent
movement in interstate or foreign
commerce.

MC 103798 (Sub-52F), filed October 28,
1980. Applicant: MARTEN
TRANSPORT, LTD., Route 3, Mondovi,
WI 54755. Representative: Robert S. Lee,
1000 First National Bank Bldg.,
Minneapolis, MN 55402. Transporting
foodstuffs and materials, equipment,
and supplies used in the manufacture of
foodstuffs, between points in AZ, AR,
CA, CO, ID, IL, IN, IA, KS, LA, MI. MN,
MO, MT. NE, NV, NM, ND, OK, OR, SD,
TN, TX, UT, WA, WI, and WY.

MC 106398 (Sub-1083F], filed October
23, 1980. Applicant: NATIONAL
TRAILER CONVOY, INC., 705 South
Elgin, Tulsa, OK 74120. Representative:
Gayle Gibson (same address as
applicant]. Transporting chemicals or
allied products, As described in Item 2,
clay, concrete, glass or stone products,
as described in Item 32, and primary
metal precut products; including
galvanized; except coating or other
allied processing, as described in Item
33, of the Standard Transportation

Commodity Code tariff between points
in Fairfield County, CT, Henrico County,
VA, Taylor County, GA. Montgomery
County, OH, Lake County, IL. Smith
County, TX, Denver County, CO, King
County, WA, San Bernardino County,
CA, Erie County, NY, and Greene
County, MO. on the one hand. and, on
the other, points in the U.S. (except AK
and HI).

MC 107478 (Sub-78F], filed October 21,
1980. Applicant: OLD DOMINION
FREIGHT LINE, INC., 1791 Westchester
Drive, P.O. Box 2006, High point, NC
27261. Representative: Kim D. Mann,
Suite 1010, 7101 Wisconsin Avenue,
Washington, DC 20014. Transporting
electrical storoge batteries, between
points in Tazewell County, VA, on the
one hand, and, on the other, points in
the U.S. (except AK and HI).

MC 107478 (Sub-79F), filed October 17,
1980. Applicant: OLD DOMINION
FREIGHT LINE, INC., 1791 Westchester
Drive, Post Office Box 2006, High Point,
NC 27261. Representative: Kim D. Mann.
Suite 1010, 7101 Wisconsin Avenue.
Washington, DC 20014. Transporting (1)
fabricated metal products (except
ordnance) as described in Item 34 of
Standard Transportation Commodity
Code tariff and (2) equipment, materials,
and supplies used in the manufacture
and distribution of the commodities in
(1) between points in Beautort, Pitt, and
Sampson Counties, NC, and Guernsey
County, OH, on the one hand, and, on
the other, points in the U.S. (except AK
and HI).

MC 109708 (Sub-102Fi, fled October
22,1980. Applicant: INDIAN RIVER
TRANSPORT CO., INC., P.O. Box AG,
Dundee, FL 33838. Representative: John
J. Harned (same address as applicant).
Transporting food or kindred products,
as described in Item 20 of the Standard
Transportation Commodity Code Tariff,
(1) between points in the U.S. in and
east of MN, IA, MO, AR, and TX. and (2]
between points in CA, on the one hand,
and, on the other, points in the U.S. in
and east of MN, IA, MO, AR, and TX.
Condition: Issuance of a certificate in
this proceeding is subject to prior or
coincidental cancellation of certificate
NO. MC 109708 Subs-2, 50,53,55, 56, 59,
62, 65, 74, 76, 77, 79, 84, 85, 86, 87, 89,92,
and 95.

MC 112989 (Sub-131F), filed October
20,1980. Applicant: WEST COAST
TRUCK LINES, INC., 85647 Highway 99
South, Eugene, OR 97405.
Representative: John W. White, Jr. (same
address as applicant). Transporting
recycleable waste products, between
points in AZ, on the one hand, and, on
the other, points in CA and TX.

MC 11859 (Sub-254F]. filed October
17,1980. APPLICANT: JERRY LIPPS,
INC, 130 S. Frederick SL, Cape
Girardeau, MO 63701.
REPRESENTATIVE: Donald B. Levine,
39 S. LaSalle St., Chicago, IL 60603.
Transporting (1) vinyl and vinyl
products, chipboard and clipboard
products, polyethylene and polyethylene
products, labels, specialty die cutting
and packaging supplies and (2)
materials, equipment and supplies used
in the manufacture and distribution of
the commodities in (1) between Cape
Girardeau and Scott City, MO, on the
one hand. and, on the other, points in
the U.S. (except AK and HI].

MC 119399 (Sub-137F), filed October
28,1980. Applicant: CONTRACT
FREIGHTERS, INC. P.O. Box 1375,2900
Davis Blvd., Joplin. MO 64801.
Representative: Don D. Lacy (same
address as applicant]. Transporting (1]
paper andpaperproducts, and (2)
materials, equipment, and supplies used
in the manufacture and distribution of
the commodities in (1) (except
commodities in bulk and commodities
which because of size or weight require
special equipment), between the
facilities of St. Regis Paper Co,
Southland Division, at or near Herty and
Sheldon, TX. on the one hand, and, on
the other, points in AR. IL., M KS. KY,
MO, OK, and TN.

Volume No. OPS-05

Decided. Nov. 13.1980.
By the Commission. Review Board Number

3, Members Parker. Fortier and Hill
MC 65658 (Sub-6F), filed October 2Z

1980. Applicant: H. E. WAMSLEY
TRUCKING, INC. 16600 Jefferson Davis
Hwy., Colonial Heights, VA 23834.
Representative: Donald M. Schubert, 200
West Grace St.. Suite 415, Richmond,
VA 23220. Transporting fabricated
structural steel, paint, andiron and steel
articles, between points in the US,
under continuing contract(s) with
Mack's Iron Company, Incorporated, of
Colonial Heights, VA.

MC 120378 (Sub-6F), filed October 21,
190. Applicant: FINDLAY TRUCK
LINE, INC., 420 Trenton Ave., Findlay,
OH 45840. Representative: Boyd B.
Ferris, 50 W. Broad St., Columbus, OH
43215. Transporting general
commodities (except household goods
and classes A and B explosives],
between points in Allen. Ashland,
Auglaize, Crawford, Cuyahoga, Eria,
Hardin, Hancock. Holmes, Huron,
Lorain, Lucas, Medima. Ottawa, Putnam,
Richland. Sandusky, Seneca, Summit,
Wayne, Wood, and Wyandot Counties,
OH: and Monroe and Lenawee Counties.
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MI, on the other hand, and, on the other,
points in the U.S.

MC 124078 (Su-1035F), filedOctober
20,1980. Applicant: SCHWERMAN
TRUCKING' CO., 611 South 28th St,
Milwaukee, WI 53215. Representative:
Richard H. Prevette, P.O. Box 1601,
Milwaukee, WI 53201. Transporting
petroleum products, from points in
Milwaukee County, WI to points in MI,
IL, IN, and MN.

MC 124489 (Sub-14F), filed October 23,
1980. Applicant: NIELSEN BROS.
CARTAGE CO., INC., 4619 West Homer

- Street, Chicago, IL 60639.
Representative: Carl L. Steiner, 39 South
LaSalle Street, Chicago, IL 60609.
Transporting general commodities
(except household goods as defined by
the Commission, commodities in'bulk,
and classes A and B explosives)
between points in the U.S. (except AK
and HI) under continuing contract(s)
with Ralston Purina Company of St.
Louis, MO.

MC 125299 (Sub:12F), filed October 17,
1980. Applicant: WITTE BROTHERS
EXCHANGE, INC., 690 East Cherry St.,
Troy, MO 63379. Representative: B. W.
Tourette, Jr., 11 S. Meramec, Suite 1400,
St. Louis, MO 63105. Trahsporting
general commodities (except household
goods as defined by the Commission
and classes A and B explosives],
between points in the U.S. (except
points in WA, OR, CA, NV, ID, MT, WY,
UT, AZ, NM, and CO).

-MC 125708 (Sub-207F), filed October
21, 1980. Applicant: THUNDERBIRD
MOTOR FREIGHT LINES, INC., 1473
Ripley Road, P.O. Box 5216, Lake
Station, IN 46405. Representative:
Edward F. V. Pietrowski, 3300 Birney
Avenue, Moosic PA 18507. Transporting
nonferrous metals and nonferrous metal
products, between those points in the
U.S. in and east of ND, SD, NE, KS, OK,
and TX.
' MC 126899 (Sub-132F), filed October
20, 1980. Applicant: USHER
TRANSPORT, INC., 3925 Old Benton
Road, Pasucah, KY 42001.
Representative: George M. Catlett, 708
McClure Building, Frankfort, KY 40601.
Transporting asphalt, in bulk, in tank
vehicles, from Kuttaiva, KY, to those
points in that part of IL in an area and
on a line beginning at the MO-IL State
line and extending along U.S. Hwy 50 to
the IL-IN State line, then along the IL-IN
State line to - junction U.S. Hwy
36, then along U.S. Hwy 36 to the IL-MO
State line, then along the IL-MO State
line to junction U.S. Hwy 50.

MC 142999 (Sub-27F), filed October 16,
1980. Applicant: TRANSPORT
MANAGEMENT SERVICE

CORPORATION, P.O. Box 39,
Burlington, NJ 08016. Representative:
Ronald N. Cobert, Suite 501, 1730 M
Street NW., Washington, DC 20036.
Transporting general commodities.
(except household goods as defined by
the Commission and classes A and B
explosives] between points in the U.S.
under continuing contract(s) with
National Starch and Chemical
Corporation, of Bridgewater, NJ.

MC 143328 (Sub-36F), filed October 28,
1980. Applicant: EUGENE TRIPP
TRUCKING, P.O. Box 2730, Missoula,
MT 59806. Representative: David A.
Sutherland, 1150 Connecticut Ave. NW.,
Suite 400, Washington, DC 20036.
Transportingmineral water, between
points in CA, on the one hand, and, on
the other, points in AZ, AR, CO, LA,
NM, NV, TX, and WA.

MC 143369 (Sub-F), filed October 26,
198Q. Applicant: SMITH AND SMITH,
INC. P.O. Box 71355,4361 Headquarters
Road, Charleston Heights, SC 29405.
Representative: Frank A. Graham, Jr.,
P.O. Box 11864, Columbia, SC 29211.
Transporting coal between points in, SC,
restricted to traffic having a prior or
subsequent movement in interstate or
foreign commerce.

MC 144029 (Sub-7F), filed October 31,
1980. Applicant: CUMBERLAND
TRANSPORTATION CORP., 5950 Fisher
Rd., East Syracuse, NY'13057.
Representative: Michael R. Werner, P.O.
Box 1409,167 Fairfield Rd., Fairfield, NJ
07006. Transporting (1) containers and
container closures, paper and paper
products, and (2) materials, equipment
and supplies used in the manufacture
and distribution of the commodities in
(1] between points in the U.S. under
continuing contract(s) with International
Paper Company, of New York, NY.
Condition:Applicant must submit a
statement indicating how it proposes to
satisfy the statutory criteria of contract
carriage, i.e., either by (1) furnishing
transportation service through the
assingment of motor vehicles for a
continuing period of time to the
exclusive use of each person served, or
(2) furnishing transportation services
designed to meet the distinct need of
each individual customer, and if the
latter, applicant must describe briefly
the distinct need for which
transportation services have been
designed. The statement will be
examined by a review board prior to
issuance of any permit.

MC 144188 (Sub-24F), filed October 20,
1980. Applicant: P. L. LAWTON, INC.
P.O. Box 325, Berwick, PA 1603.

* REPRESENTATIVE: J. Bruce Walter,
P.O. Box 1146; 410 North Third St.,
Harrisburg, PA 17108. Transporting (1)

building sections, panels, curtain wall
units, doors, and frames, (2) parts and
accessories for the commodities In (1],
(3) moldings and architectural shapes,
(4) scrap aluminum produced in the
manufacture of the commodities In (1),
(2), and (3) and (5) materials, equipment,
and supplies used in the manufacture,
storage, and distribution of the
commodities in (1), (2), and (3), between
points in the U.S. (except AK, AZ, CA,
HI, ID, NV, OR, UT, and WA).

MC 150088 (Sub-4F), filed October 27,
1980. Applicant: STERLING
TRANSPORT DIVISION, INC., 801
Heinz Way, Grand Prairie TX 76071.
Representative: Robert K. Frisch, 2711
Valley View Lane, Suite 101, Dallas, TX
75234. Transporting (1) canned and
preserved foodstuffs, between the
facilities of Heinz U.S.A. at points In
Dallas and Tarrant Counties, TX, on the
one hand, and, on'the other, points in
LA, AR, OK, and NM, and (2) carpet,
from points in Hempstead County, AR,
to points in Dallas and Tarrant
Counties, TX.

Volume No. 0P5-058
Decided: Nov. 17, 1980.
By the Conimlssion, Review Board Number

1, Members Carleton, Joyce, and Jones,
MC 2428 (Sub-32F), filed November 4,

1980. Applicant: H. PRANG TRUCKING
CO., INC., 112 New Brunswick Ave,,
Hopelawn (Perth Amboy), NJ 08861.
Representative: Morton E. Kiel, Suite
1832, 2 World Trade Center, New York,
NY 10048. Transporting such
commodities as are dealt in or used by
manufacturers of building materials
(except commodities in bulk), between
points in the U.S., under continuing
contract(s) with Bird & Son, Inc., of East
Walpole, MA.

MC 5888 (Sub-54F), filed October 21,
1980. Applicant: MID-AMERICAN
LINES, INC., 127 West Tenth Street,
Kansas City, MO 64105. Representative:
Tom Zaun (same address as applicant),
Transporting expanded metal products
between Hopkins, MN on the one hand,
and, on the other, points in the U.S.
(except AK and HI)

MC 31389 (Sub-312F], filed October 31,
1980. Applicant: MCLEAN TRUCKING
COMPANY, a corporation, 1920 West
First Street, Winston-Salem, NC 27104.
Representative: Daniel R, Simons, PO
Box 213, Winston-Salem, NC 27102.
Transporting pipe and pipe fittings, from
Hoboken and Harrison, NJ, to
Manchester (Adams County), OH.

MC 42828(Sub-22F, filed October 28,
1980. Applicant: THEODORE ROSSI
TRUCKING CO., INC., 9 South Vine St.,
Barre, VT 05641. Representative:
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William L. Rossi, P.O. Box 332, Barre,
VT 05841. Transporting stone, stone
products, and materials, equipment, and
supplies used by manufacturers of stone
products, between points in ME, MA,
NH, VT, CT, RI, NY, NJ, and PA, on the
one hand, and, on the other, points in
and east of TX, OK, KS, NE, SD. and
ND.

MC 48958 (Sub-215F), filed November
4,1980. Applicant: ILLINOIS-
CALIFORNIA EXPRESS, INC., 510 East
51st Ave., Denver, CO 80216.
Representative: Morris G. Cobb, P.O.
Box 950, Amarillo, TX 79189.
Transporting general commodities
(except those of unusual value,
household goods as defined by the
Commission, commodities in bulk, and
those requiring special equipment),
between points in the U.S. (except AL
and HI). Condition: Any certificate
issued in this proceeding to the extent it
authorizes transportation of classes A
and B explosives shall be limited in
point of time to a period expiring 5 years
from the date of issuance of this
certificate.

MC 55778 (Sub-21F), filed November 6,
1980. Applicant: MOTORFRATE -
DISPATCH, INC., 16360 Broadway Ave.,
Maple Hts, OH 44137. Representative:
James M. Burtch, 100 E. Broad St.,
Columbus, OH 43215. Transporting (1)
such commodities as are dealt in by
grocery, hardware and drug stores, (2)
cleaning and building materials and
supplies, (3) chemicals, and (4)
materials, equipment and supplies used
in the manufacture and distribution of
the commodities in (1), (2), and (3)
between points in the U.S. (except AK
and HI), under continuing contract(s)
with Purex Corporation, of St. Louis,
MO.

MC 61788 (Sub-41F), filed November 3,
1980. Applicant GEORGIA-FLORIDA-
ALABAMA TRANSPORTATION
COMPANY, P.O. Box 2268, Dothan, AL
36302. Representative: Maurice F.
Bishop, 601-09 Frank Nelson Bldg.,
Birmingham, AL 35203. Regular routes,
transporting general commodities
(except household goods as defined by
the Commission, and classes A and B
explosives), between Atlanta, GA and
Pheni City, AL; from Atlanta over
Interstate Hwy 85 and/or U.S. Hwy 29 to
LaGrange, GA, thence over U.S. Hwy 27
to Columbus, GA, thence over U.S. Hwy
80 to Phenix City, and return over the
same route, serving all intermediate
points and points in Russell County, AL,
and Muscogee, Fulton, DeKalb, Clayton,
Douglas, Gwinnett, Fayette, Henry and
Cobb Counties, GA, as off-route points
in connection with applicant's
authorized regular route authority.

MC 108859 (Sub-85F), filed October 31,
1980. Applicant: CLAIRMONT
TRANSFER CO., 1803 Seventh Ave.,
North Escanaba, MI 49829.
Representative: Elmer J. Wery, P.O. Box
3548, Green Bay, WI 54303. Over regular
transporting general commodities
(except household goods as defined by
the Commission, and classes A and B
explosives) (1) between Green Bay, WI,
and Milwaukee, WI, over U.S. Hwy 41.
(2) between St. Paul, MN and Forest
Junction, WI, over U.S. Hwy 10, (3)
between Minneapolis, MN and
Milwaukee, WI, over Interstate Hwy 94,
(4) between Chicago, IL and Junction
Interstate Hwy 90 and Interstate 94, over
Interstate Hwy 94, (5) serving points in
Fond du Lac, Outagamie, St. Croix and
Winnebago Counties, WI as
intermediate or off-route points in
connection with carrier's authorized
regular route operations.

Note.-Applicant intends to tack this
authority with its existing authorities in NO.
MC-108859.

MC 112989 (Sub-135F), filed November
7. 1980. Applicant* WEST COAST
TRUCK LINES, INC., 85647 Highway 9
South, Eugene, OR 97405.
Representative: John W. White, Jr. (same
address as applicant). Transporting iron
and steel articles, from points in CA to
points in TX, AZ, NM, and NV.

MC 151768 (Sub-5F), filed October 21,
1980. Applicant: ARM
TRANSPORTATION CORPORATION,
P.O. Drawer 9480, Amarillo, TX 79105.
Representative: A. J. Swanson. P.O. Box
1103, Sioux Falls, SD 57101. Transporting
foodstuffs (except in bulk, in tank
vehicles), from points in Shelby County,
TN, to points in the U.S.

MC 151959 (Sub-IF), filed October 31.
1980. Applicant: TRANS-COPPER
EXPRESS, CO., 512-514 State Fair Blvd,
Syracuse, NY 13204. Representative:
Donald G. Hichman, R.D. No. 1, Box 7,
Union Springs, NY 13100. Transporting
(1)candles and decorative hardware
items, and (2) materials and supplies
used in the manufacture and distribution
of candles (except commodities in bulk)
between points in Onondaga County,
NY, on the one hand, and, on the other,
points in CT, I, IN, KS, MA, MI, MO,
OH, PA, RI, and WI.

MC 152308 (Sub-IF), filed October 28,
1980. Applicant: KENNETH
WOODWARD, d.b.a. KEN
WOODWARD TRUCKING, 4239 N.E.
Simpson, Portland, OR 97218.
Representative: Louis A. Santiago, 1200
SW Main Bldg., Portland, OR 97205.
Transporting general commodities
(except classes A and B explosives, and
household goods as defined by the

Commission], between points in OR and
WA.

MC 152409 (Sub-IF), filed October 17.
190. Applicant: COASTAL TOURS,
INC., 14809 El Vista Avenue, Oak Forest.
IL 60452. Representative: Douglas J.
Watson (same address as applicant]. To
engage in operations in interstate or
foreign commerce as a broker at Oak
Forest. IL, in arranging for the
transportation by motor vehicle, of
passengers and their baggage, in special
and charter operations, beginning and
ending at points in IL, IN, WI, and IA.
and extending to points in the U.S.
(except AK and HI).

MC 15250WF, filed October 24,1980.
Applicant- CONTRACT
TRANSPORTATION SYSTEMS CO., a
corporation. 1370 Ontario St., Cleveland,
OH 44101. Representative: Leonard A.
Jaskewicz, 1730 M St., NW.,
Washington. DC 20036. Transporting
general commodities (except household
goods as defined by the Commission
and classes A and B explosives],
between points in the U.S., under
continuing contract(s) with (a) The
Sherwin-Williams Company, of
Cleveland, OH, and (b) United Freight,
Inc., of Morrow, Ga.

Volume No. OP5-059

Decided- November 17. 1980.
By the Commission. Review Board Number

I, Members Carleton. joyce, and Jones.

MC 56679 (Sub-175), filed October 22
190. Applicant BROWN TRANSPORT
CORP., 352 University Ave. SW.,
Atlanta, GA 30310. Representative:
Leonard S. Cassell (same address as
applicant). General commodities (except
Classes A and B explosives and
household goods, as defined by the
Commission), over the following regular
routes: 1) Between Houston, TX and Des
Moines, IA, from Houston over
Interstate Hwy 45 (also over US Hwy
75) to Dallas, then over Interstate Hwy
35 to Des Moines, and return over the
same route. 2] Between Baton Rouge, LA
and Galveston, TX, from Baton Rouge,
over Interstate Hwy 10 to Houston. TX,
then over US Hwy 75 to Galveston, and
return over the same route; 3) Between
Jackson, MS and Ft. Worth, IX over
Interstate Hwy 20; 4) Between Dallas,
TX and Knoxville, TN, from Dallas, over
Interstate Hwy 30 to Little Rock. AR,
then over Interstate Hwy 40 to
Knoxville, and return over the same
route; 5) Between Little Rock, AR and
Oklahoma City,"1K over Interstate Hwy
40;, 6) Between Oklahoma City. OK and
Chicago, L. from Oklahoma City over
Interstate Hwy 44 (also over US Hwy
66) to St. Louis, MO, then over Interstate
Hwy 55 (also over US Hwy 66) to
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Chicago, and return over the same route;
7) Between Kansas City, MO and
Omaha, NE over Interstate Hwy 29; 8)
Between Baton Route, LA and Kansas
City, MO, from Baton Rouge over US
Hwy 190 to jct US Hwy 71, then over US
Hwy 71 to Kansas City, and return over
the same route; 9] Between Kansas City,
KS and Chattanooga, TN, From Kansas
City, over Interstate Hwy 70 to St. Louis,
MO, then over Interstate Hwy 64 to jct
US Hwy 41, then over US Hwy 41 (also
over Interstate Hwy 24] to Chattanooga,
TN and return over the same route; 10)
Between Decatur, AL and Indianapolis,
IN over Interstate Hwy 65; 11) Between
Memphis, TN and 8t. Louis, MO over
Interstate Hwy 55; 12) Between St. ,
Louis, MO and Davenport, IA over US
Hwy 61; 13) Between jct US Hwy 65 and
Interstate Hwy 70 and ict US Hwy 65
and Interstate Hwy 20 over US Hwy 65;
14) Between Houston, TX and
Texarkana, AR over US Hwy 59; 15]
Between Indianapolis, IN and St. Louis,
MO over Interstate Hwy 70; 16) Between
Cincinnati, OH and Evansville, IN, from
Cincinnati over Interstate Hwy 71 to
Louis ille, KY and then over Interstate
Hwy 64 to Evansville, and return over-
the same route; 17) Between Louisville,
KY and Knoxville, TN, from Louisville
over Interstate Hwy 64 to Lexington, KY,
then over Interstate Hwy 75 to
Knoxville, and return over the same
route; 18) Between Bridgeport, and
Pittsburgh, PA over Interstate Hwy 70;
19) Between Norfolk, and Salem, VA,
from Norfolk over Interstate Hwy 64 to
jct US Hwy 360, then over US Hwy 360
to junction US Hwy 460, then over US
Hwy 460 to Salem, and return over the
same route, (20) between Baltimore, MD,
and Pittsburgh, PA, from Baltimore over
Interstate Hwy 70, (21) between
Chicago, IL, and Toledo, OH, over US
Hwy 20, (22] between Toledo, OH, and
Detroit, MI, over Interstate Hwy 75, (23)
between Chicago, IL, and Newark, NJ,
from Chicago over US Hwy 6 to
Cleveland, OH, then over Interstate
Hwy 90 to Albany, NY, then over
Interstate Hwy 87 to Sufferen, NY, then
over NY Hwy 17 to the NY-NJ State line,
then over NJ Hwy 17 to Newark, and:
return over the same route, (24) between
Syracuse, NY, and Harrisburg, PA, over
Interstate Hwy 81, (25) between '
Scranton, PA, and Newark, NJ, from
Scranton over Interstate Hwy 380 to
junction Interstate Hwy 80, then over
Interstate Hwy 80 to junction PA Hwy
33 to junction InterstatfHwy 78, then
over Interstate Hwy 78 to junction
Interstate Hwy 287, then over Interstate
Hwy 287to junction Interstate Hwy 95,
then over Interstate Hwy 95 to Newark,
and return over the same route, (26) . ,

between Scranton, PA, and Knoxville,
TN, from Scranton over Interstate Hwy
81 to junction Interstate Hwy 40, then
over Interstate Hwy 40 to Knoxville, and
return over the same route, serving all
intermediate points in routes (1) through
(26) and serving (a) Port Arthur, TX,
Peoria, IL, Topeka, KS, Beaver Falls, PA,
Boston, MA, Hot Springs, AR, Mobile,
and Phenix City, AL, and (b) points
within 20 miles of the points named in
(a), as off route points in routes (1)
through (26) above.

Note.-Applicant intends to tack with its
otherwise authorized authority.

MC 129609 (Sub4TA), filed October
22,1980. Applicant: KENWOOD'S ,
MOVING & STORAGE, INC., Sharron
Ave., P.O. Box 429, Plattsburgh, NY
12901. Representiative: Alvin Altman,
888 Seventh-Ave., New York, NY 10106.
Transporting used household goods,
between Plattsburgh, NY, on the one
hand, and, on-the other, points in VT.

-MC 143059 (Sub-14OTA), filed October
24,1980. Applicant: MERCER
TRANSPORTATION CO., a corporation,
P.O. Box 35610, Louisville, KY 40232.,-
Representative: James L. Stone (same
address as applicant). Transporting iron
and steel articles, between points in the"
U.S. Condition: Any certificate issued in
this proceeding-is subject to the prior or
coincidental cancellation, at applicant's
written request, of-certificates in MC
143059 Subs 3, 20, 21, 25, 27, 34, 40, 44,
49, 60, 65,- 71, 75, 77, 111 and 114, and
certificates that may be issued in the
following pending applications, MC
143059 Subs 95, 106, 107 and 108.

Note.-Applicant relies on-traffic studies
rather than shipper support for the authority
sought.

MC 143059 (Sub-141TA), filed October
31, 1980. Applicant: MERCER
TRANSPORTATION CO., a corporation,
P.O. Box 35610, Louisville, KY 40232.
Representative: Kenneth W. Kilgore
(same address as applicant). " _
Transporting (1) iron and steel artzcles,
and (2) mdteriaIs, equipment and
supplies used in the manufacture of iron
and steel-articles, between points in
Maftoning, Behndnt and Jefferson
Counties, OH, Washington and
Westmoreland Counties, PA, and Ohio,
Marshall and Brooke Counties, WV, on
the one hand, and, on the other, points'
in the U.S.

MC 144428 (Sub-13TA), filed October.
31,1980. Applicant: TRUCKADYNE,
INC., Rt. 16, P.O. Box 308, Mendon, MA
01756. Repiesentative: J&seph A. Reed
(same address as applicant).
Transporting (1) foodstuffs and (2)
mhaterials and supplies used in the
manufacture, processing, and
distribution of the commodities in (1)

above, between points in the U.S., under
continuing contract(s) with Nabisco,
Inc., of Cambridge, MA.

MC 144969 (Sub-23TA), filed October
28,1980. Applicant: WHEATON
CARTAGE CO., a corporation, 3rd and
"G" Streets, Millville, NJ 08332.
Representative: Laurance J. DiStefano,
Jr., 1101 Wheaton Ave., Millville, NJ
08332. Transporting (1) aluminum and
aluminum products, and (2) materials,
equipment, and supplies used in the
manufacture of aluminum and aluminum
products (except commodities in bulk),
between points in the U.S. (except AK
and HI), restricted to traffic originating
at or destined to the facilities of Alcan
Aluminum Corporation.

MC 147038 (Sub-3F), filed November 0,
1980. Applicant: CLAYTON STRANGE,
d.b.a. STRANGE TRUCKING CO., Route
2, Box 38, Wallace, MI 49893.
Representative: James A. Spiegel, Oldo
Towne Office Park, 6425 Odana Road,
Madison, WI 53719. Transporting (1)
foundry products, and (2) materials,
equipment and supplies used in the
manufacture of foundry products,
between points in the U.S., under
continuing contract(s) with Waupaca
Foundry, Inc., of Wdupaca, WI.

MC 151009 (Sub-if), filed October 20,
1980. Applicant: ATLANTA CARRIERS,
INC., 1260 Southern Road, Morrow, GA
30206. Representative: Bruce E. Mitchell,
Fifth Floor, Lenox Towers South, 3390
Peachtree Road, NE., Atlanta, GA 30320.
Transporting general commodities
(except those of unusual value, classes
A and B explosives, household goods 2ik
defined by the Commission,,
commoditie6 in bulk, and those requiring
special equipment), between points in
the U.S.

MC 151419 (Sub-IF), filed, October 22,
1980. Applicant: GORDON JOHNSON,
Box 252, Fredericktown, OH 43019.
Representative: L. S. Witherspoon, 88 E.
Broad St., Columbus, OH 43215.
Transporting (1) la;;n and garden tools
and farm implements, between points In
Franklin County, 014, and points In NJY:
(2) hodsehold appliances and household
applanceparts, between points in
Marion County, OH, and points in NJ
and NY; and (3) such commodities as
are dealt in or used by manufactifrers of
packaging products (except commodities
in bulk, in tank vehicles, and those
which because of size or weight require
the use of special equipment), between
points in Holmes County, OH, and
points in CT, MA, NJ, NY, and RL

MC 1514S8 (Sub-IF), filed October 18,
1980. Applicant: MID AMERICA
TRANSPORT CO., a corporation, 6041
Benore Rd., Toledo, OH 43612.
Representative: Michael M. Briley, P.O.
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Box 2088, Toledo, OH 43613.
Transporting (1) steel and aluminum
articles, and (2] materials, equipment,
and supplies used in the manufacture
and distribution of steel and-aluminum
articles, between points in the U.S.,
under continuing contract(s) with (a)
Heidtman Steel Products, Inc., of
Toledo, OH, (b) Enterprise Metal
Services, Inc., of Toledo, OH, (c)
Stateline Steel Corporation, of Erie, MI,
and (d) Bedford Steel Processing, Inc., of
Erie, Ml.

MC 152138 (Sub-IF), filed November 5,
1980. Applicant: D & J
TRANSPORTATION SPECIALISTS,
INC., Truckstop 7,107 7th North Street,
Liverpool, NY 13088. Representative:
Michael R. Werner, 167 Fairfield Rd.,
P.O. Box 1409, Fairfield, NJ 07006.
Transporting waste and hazardous
waste for destruction or disposal only,
between points in the U.S.

MC 152238 (Sub-IF), filed October 21,
1980. Applicant: CALIFORNIA-
AMERICAN TRUCKING, INC., P.O. Box
288, Grenada, CA 96038. Representative:
Guy D. Dodge (same address as
applicant). Transporting (1) paper bags
and wrapping paper, and (2) materials
and supplies used in their manufacture
between points in Multnomah County,
OR, and Kings County, CA, on the one
hand, and, on the other, points in AZ,
CA, CO, ID, MT, NM, NV, OR, UT, WA,
and WY.

MC 152318 [Sub-IF), filed November 4,
1980. Applicant: ATLANTIC TRUCK
LINES, INC., 168 Town Line Rd., Kings
Park, NY 11745. Representative: Morton
E. KielTwo World Trade Center, Suite
1832, New York, NY 10048. Transporting
(1) such commodities as are dealt in or
used by food business houses and drug
and variety stores, and (2] materials,
equipment and supplies used in the
manufacture and distribution of the
commodities in (1), between points in
Suffolk, Nassau, Queens, and Kings
County, NY, Chatham County, GA, Los
Angeles County, CA, and Dallas, TX, on
the one hand, and, on the other, points
in the U.S., restricted in (1) and (2)
against the transportation of
commodities in bulk.

Volume No. OP5-M0

Decided: November 17,1980.
By the Commission, Review Board Number

1, Members Carleton. Joyce and Jones.
MC 77129 (Sub-12F, filed November 4,

1980. Applicant RAYMOND H. PUFFER,
INC., Box 15, RD 1, Vernon, VT 05354.
Representative: Morton E. Kiel, Suite
1832, Two World Trade Center, New
York, NY 10048. Transporting malt
beverages, between points in Onondaga

County, NY, on the one hand, and, on
the other, points in VT.

MC 78228 (Sub-183F), filed October 26,
1980. Applicant: J MILLER EXPRESS,
INC., 962 Greentree Road, Pittsburgh, PA
15220. Representative: Henry M. Wick,
Jr., 2310 Grant Building, Pittsburgh, PA
15219. Transporting iron and steel
articles, and materials, equipment, and
supplies used in the manufacture of iron
and steel articles, between Beaver Falls,
Ambridge, and Koppel, PA, on the one
hand, and. on the other, points in the
U.S. (except AK and HI).

MC 106398 (Sub-1085F), filed October
23,1980. Applicant: NATIONAL
TRAILER CONVOY, INC., 705 South
Elgin, Tulsa, OK 74120. Representative:
Gayle Gibson (same address as
applicant). Transporting machinery
(except electrical) as described in Item
35 of the Standard Transportation Code
Tariff, between points in Crittenden
County, AR, on the one hand, and, on
the other, points in the U.S. (except AK
and HI).

MC 110988 (Sub-434F), filed October
22,1980. Applicant: SCHNEIDER TANK
LINES, INC., 4321 W. College Ave.,
Appleton, WI 94911. Representative:
Patrick M. Byrne, P.O. Box 2298, Green
Bay, WI 54306. Transporting such
commodities as are dealt in or used by
manufacturers or distributors of
emulsifiers, between points in the U.S.

MC 112989 (Sub-132F), filed October
21,1980. Applicant: WEST COAST
TRUCK LINES, INC., 85647 Highway 99
South, Eugene, OR 97405.
Representative: John W. White, Jr. (same
address as applicant). Transporting
lumber and lumber mill products, from
points in AZ and UT to points in the
U.S.

MC 143419 (Sub-IF), filed October 15,
1980. Applicant: SUMMIT FOODS
TRANSPORTATION COMPANY, a
corporation. P.O. Box 1937,
Breckenridge, CO 80424. Representative:
John T. Wirth, 717 17th St.. Suite 2600,
Denver. CO 80202. Transporting
foodstuffs, and materials, equipment,
and supplies used in the manufacture,
and distribution of foodstuffs between
points in the U.S. under continuing
contract(s) with Summit Foods
Company of Breckenridge, CO (hearing
site: Denver, CO or Breckenridge, CO.

MC 140078 (Sub-33F), filed October 22,
1980. Applicant: CAL-ARK, INC., 854
Moline, P.O. Box 610, Malvern, AR
72104. Representative: John C. Everett,
140 E. Buchanan, P.O. Box A, Prairie
Grove, AR 72753. Transporting (1) metal
shelving. and (2) parts and accessories
for metal shelving, from points in OH to
points in TX.

MC 146829 (Sub-3F], filed November 3,
1980. Applicant: MURRAY TRUCK
LINE, INC., P.O. Box 172, Pleasanton KS
60075. Representative: William A.
Murray (same address as applicant).
Transporting steelpipe from points in
TX and OK, to the facilities of
Northwestern Pump & Supply Co., Inc.,
at Hill City, Plainville, and Hays, KS,
Trenton, and Indianola, NE.

MC 148328 (Sub-2F), filed November 6,
1980. Applicant: LEONARD ALLEN and
GARY ARIOTI, d./b./a., ALLEN
TRUCKING, 112 Manzanita Dr., West
Covina, CA 91791. Representative:
Leonard Allen (same address as
applicant). Transporting such
commodities as are dealt in or used by
manufactureres of cosmetics and
cleaning compounds (except
commodities in bulk), between points in
the U.S., under continuing contract(s)
with (a) Avon Products, Inc., of
Pasadena, CA, and (b) Amway
Corporation, of Santa Ana, CA.

MC 148596 (Sub-6F], filed November 3,
1980. Applicant: BATROCK, INC., U.S.
Hwy 127 North. P.O. Box 220,
Lawrenceburg. KY 40342.
Representative: Robert H. Kinker, 314
West Main St., P.O. Box 464, Frankfort,
KY 40602. Transportingfootwear and
accessories, and materials and supplies
used in the distribution of footwear and
accessories, between Danville, KY, on
the one hand, and, on the other, points,
in AL, AR. GA, IL, IN, MO, NC, OH, SC.
and TN. NOTE. The person or persons
which appear to be in common control
of applicant and another regulated
carrier must either file an application for
approval of common control under 49
U.S.C. 1 11343, or submitan affidavit
indicating why such approval is
unnecessary.

MC 148608 (Sub-2F], filed October 20,
190. Applicant: WAREHOUSE
TRANSPORTATION COMPANY, INC.,
P.O. Box 84, Urbana, OH 43078.
Representative: Michael Spurlock. 275 E.
State St., Columbus, OH 43215.
Transporting (1) toilet preparations, (2)
hair spray, and (3)(a) such commodities
as are dealt in or used by retail and
wholesale department, hardware, drug
and food stores, and (b) materials,
equipment, and supplies used in the
conduct of the business described in
(3)(a), between points in the U.S., under
continuing contract(s) with Redken
Laboratories, of Florence, KY.

MC 149118 (Sub-3F}, filed November 4,
1980. Applicant: BEST WAY
TRANSPORT, INC., d./b./a., BEST
TRANSPORT. INC., 3841 North
Columbia Blvd., Portland, OR 97217.
Representative: Michael D. Crew, 1700
Standard Plaza, Portland. OR 97204.
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Transporting commodities, the
transportation of which becaihe of size
or weight, require the use of special
equipment, between points in OR and
WA.

MC 150088 (Sub-5F), filed October,27,
1980. Applicant: STERLING
TRANSPORT DIVISION, INC., 801-
Heinz Way, Grand Prairie, TX 7.5071.
Representative: Robert K. Frisch, 2711
Valley View Lane,, Suite 101, Dallas, TX
75234. Transporting such commodities
as are dealt in or used by retail variety
and department stores, (1)between the
facilities used by Target Stores, Division
of Dayton Hudson Corp., in Dallas and
Tarrant Counties, TX, on the one hand,
and, on the other, the facilities used by
Target Stores, Division of Dayton
Hudson Corp., in TX, restricted to traffic
having an immediately prior or •
subsequent movement by rail or motor
carrier in interstate commerce,.and (2),
between Oklahoma City, OK; points in
Pulaski County, AR, and points in LA
and TX, restricted to traffic originating
at or destined to facilities used by
Target Stores, Division of Dayton
Hudson Corp.

MC 151209 (Sub-IF], filed Octbber 16,
1980. Applicant: GULF WESTERN
EXPRESS, INC., P.O. Box 2653,
Natchitoches, LA 71457. Representative:
John Williams (same address as
applicant). Transporting floor tile,
between points in the U.S., under
continuing contract(s) with Uvalde Rock
Asphalt Company, of San Antonio, TX.

MC 151768 (Sub-4F, filed October 21,
1980. Applicant: ARM
TRANSPORTATION CORPORATION,
P.O. Drawer 9480, Amarillo, TX 79105.
Representative: A. J. SWANSON, P.O.
Box 1103, Sioux Falls, SD' 57101.
Transporting (1) household and
recreational equipment, and (2)
materials, equipment, and supplies used
in themanufacture and distribution of
the commodities in (1) (except
commodities in bulk), between points in
OH, OK, and CA, on the one hand, and,
on the other, points in the U.S.

Volume No. OP5-061'

Decided: Nov. i7, 1980.
By the Commission, Review Board Number

1, Members Carleton, Joyce and Jones.
MC. 113459 (Sub-141F), filed November

4, 1980. Applicant: H. J. JEFFRIES, .,
TRUCK LINE, INC., P.O. Box 94850,
Oklahoma City, OK 73143.
Representative:,J. MICHAEL . -
ALEXANDER, First Continental Bank
Bldg., Suite 301, 5801 Marvin D. Love
Freeway, Dallas, TX 75237. Transporting
lumber or wood products (except -
furniture), as described in Item 24 in, the

Standard Transportation Commodity
Code, from points in WY,'to points in
OK, AR, TX, IL, JA, MI, OH, and IN.

MC 113908 (Sub-516F), filed November
3,1980. Applicant: ERICKSON
TRANSPORT-CORP., 2255 North Packer
Rd., P.O. Box 10068 G.S., Springfield,
MO 65804. Representative: B. B.
Whitehead (same address as applicant).
Transporting general commodities
(except household goods as defined by
the Commission and class A and B ,
-explosives), between points in Vernon
County, WI, on the one hand, and, on
the other, points in the U.S. (except AK
and HI).

,MC 118838 (Sub-70F), filed October 31,
1980. Applicant: GABOR TRUCKING,
INC., RR #4, Detroit Lakes, MN 56501.
Representative: Stephen F. Grinnell,
1000 First National Bank Bldg,
Minneapolis, MN 55402. Transporting (1)
gypsum, gypsum wallboard, and joint
systems, and (2) materials and supplies
used in the installation of the
commodities in (1), between points in
Big Horn County, WY, on the one hand,
and, on the other, points in OR-and WA.

MC 119019 (Sub-6F), filed October 31,
1980. Applicant: B.N.M. FERTILIZER
TRANSPORT, INC., 6414 E Houston
Road, Houston, TX'77028.
Representative: Joe G. Fender, 9601 Katy

-Freeway, Suite 320, Houston, TX 77024.
Transporting potash, in bulk, from

points in Lea and Eddy Counties, NM, to
points in TX.,"

MC 119399 (Sub-138F), filed October
26,1980. Applicant: CONTRACT
FREIGHTERS, INC., P.O. Box 1375, 2900
Davis Boulevard, Joplin, MO 64801. '
Representative: Don D. Lacy (same
address as applicant]. Transporting (1)
glass, glassware, and containers, (2)
closures, for containers, and (3)
materials, equipment;, and supplies used
in the manufacture and distribution of
the commodities in (1) and (2) (except,
commodities in bulk), between points in
the U.S. (except.AK an'd HI). Condition:
Prior or coincidental cancellation, at -
applicant's written request, of its
certificates in MC-119399 subs 7,18, 36,
45, 46, 56, 65, 66, 81, 83, 101, and 128

MC 120758 (Sub-2F); filedOctober 23,
1980. Applicant: SAV-MOR ,
TRANSPORTATION, INC.,37 Mystic St.,
Everett, MA 02149. Representative:
Anthony J. Zarrella (same address as
applicant.). Transporting general
commodities (except classes A and B
explosives, household goods as defined
by the Commission, commodities. in
bulk, and those requiring special •
equipment), between Wilmington, MA,
on the one hand, and, on the other,
points in NY and NJ.

MC 121309 (Sub-2F), filed October 23,
1980. Applicant: P. A, JOHNSON & CO.,
a corporation, P.O. Box 152, Summit, IL
60501. Representative: Joseph T,
Bambrick, Jr.,.P.O. Box 216,
Douglassville, PA 19518. Transporting
general commodities (except classes A
and B explosives, commodities in bulk,
those of unusual value, and household
goods as defined by the Commission),
between points in Boone, Bureau, Cass,
Champaign, Cook, Dewitt, Dekalb,
DuPage, Ford, Fulton, Grundy, Henry,
Iroquois, Kane, Kankakee, Kendall,
Knox, Lake, LaSalle, Lee, Livingston,
Logan, Macon, Marshall, McHenry,
McLean, Menard, Ogle, Peoria, Piatt,
-Putman, Rock Island, Sangamon, Stark,
Stephenson, Tazewell, Vermilion,
Whiteside, Will, Winnebago, and
Woodford Counties, IL, Lake, La Porte,
Marshall, Porter, St. Joseph, and Starke
Counties, IN, and Dane, Green,
Jefferson, Kenosha, Milwaukee,
Ozaukee, Racine, Rock, Walworth,
Washington, and Waukesha Counties,
WL.

MC 121568 (Sub-61F), filed October 21,
1980. Applicant: HUMBOLDT EXPRESS,
INC., 345 Hill Ave., Nashville, TN 37210.
Representative: James G. Caldwell
(same address as applicant). Over
regular routes, transporting general
commodities (except classes A and B
explosives), and household goods as
defined.by the Commission, (1) between
Little Rock, AR, and Tyler, TX, (a) from
Little Rock over Interstate Hwy 30 to
junction U.S. Hwy 259, then over U.S,
,Hwy 259 to junction TX Hwy 155, then
over TIX Hwy 155 to junction U.S. Hwy
271, then over U.S. Hwy 271 to Tyler,
and return over the same route, serving
no intermediate points, (b) from Little
Rock over Interstate Hwy 30 to junction
U.S. Hwy 271, then over U.S. Hwy 271 to
Tyler, and return over the same route,
serving no intermediate points, (2) ,
between Little Rock, AR, and Sherman,
TX, from Little Rock over Interstate
Hwy 40 to junction U.S. Hwy 69, then
over U.S. Hwy 69 to Sherman, and
return over the same route, serving no
intermediate points, (3) between Fort
Smith, AR, and Tyler, TX, over U.S.
Hwy 271, serving no intermediate points,
(4) between Fort Smith, AR, and
Sherman, TX, (a) from Fort Smith over
Interstate Hwy 40 to junction U.S, Hwy
69, then over US. Hwy 69 to junction
U.S. Hwy 75, then over U.S. Hwy 75 to
Sherman, and return over the same
route, serving no intermediate points, (b)
from Fort Smith over Intekstate Hwy 40
to juntion Interstate Hwy 35, then over
Interstate Hwy 35 to junction U.S. Hwy
82, then over U.S. Hwy 82,to Sherman,
and return over the same route, serving
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no intermediate points, and (5) serving
points in Grayson and Smith Counties,
TX, as off-route points in connection
with applicant's otherwise authorized
routes.

Note.--Applicant intends to track with its
existing authority.

MC 128738 (Sub-3F), filed October 20,
1980. Applicant: JOE N. QUNICE, d.b.a.,
QUINCE UNLOADING & FREIGHT
HANDLING, P.O. Box 595, Beloit, WI
53511. Applicant: John L. Bruemmer, 121
West Doty Street, Madison, WI 53703.
Transporting (1) food and kindred
products as described in Item 20 of the
Standard Transportation Code Tariff,
from the facilities used.by Geo. A.
Hormel & Co. at Beloit, WI to points in
MI, OH, IN, and IL, and (2) materials,
equipment and supplies used in the
production of foodstuffs in the reverse
direction.

MC 138469 (Sub-253F), filed November
5,1980. Applicant: DONCO CARRIERS,
INC., P.O. Box 75354, Oklahoma City,
OK 73107. Representative: Daniel 0.
Hands, Suite 200, 205 W. Touhy Ave.,
Park Ridge, IL 60068. Transporting
printed matter, between Oklahoma City,
OK, on the one hand, and, on the other,
points in NE and TX.

MC 140458 (Sub-1), filed November 5,
1980. Applicant: V. F. WARNER & SON,
INC., 706 Anthony Dr., Champaign, IL
61820. Representative: Keith D. Warner,
5732 West Rowland Rd., Toledo, OH
43613. Transporting such commodities
as are dealt in or used by a
manufacturer of scientific equipment,
between points in the U.S., under
continuing contract(s) with Kewaunee
Scientific Equipment Corporation of
Statesville, NC.

MC 142288 (Sub-9F), filed October 20,
1980. Applicant: HAMILTON
TRUCKING COMPANY OF
OKLAHOMA, INC., 12612 E. Admiral
Place, Tulsa, OK 74115. Representative:
Virginia Hamilton (same address as
applicant). Transporting iron ore,
between points in OK and TX

MC 143059 (Sub-143F), filed November
5,1980. Applicant: MERCER
TRANSPORTATION CO., a corporation,
P.O. Box 35610, Louisville, KY 40232.
Representative: Janice K. Taylor (same
address as applicant). Transporting (1)
forest products, (2) clay, concrete, glass
or stone products, and (3) fabricated
metalproducts as described in Items 8,
32, and 34 of the Standard
Transportation Code Tariff,
respectively, between points Elbert
County, GA and points in ND, SD, MT,
WY, CO, ID, UT, WA, OR, and NV.

MC 144069 (Sub-24F), filed November
4,1980. Applicant: FREIGHTWAYS,

INC., P.O. Box 5204, Charlotte, NC 28225.
Representative: W. T. Trowbridge (same
address as applicant). Transporting iron
and steel articles, between points in
Guilford County, NC, on the one hand,
and, on the other, points in the U.S. in
and east of MS, TN, KY, IL and WI.

MC 144168 (Sub-6F), filed November 3,
1980. Applicant: R. E. GARRISON
TRUCKING, INC., P.O. Box 188,
Cullman, AL 35055. Representative:
Michael M. Knight (same address as
applicant). Transporting (1) such
commodities as are dealt in by grocery
and drugstores (except foodstuffs), and
(2) foodstuffs between points in AL, GA,
FL TN, CA, AZ, TX, LA. MS, NC, SC,
IA, IN IL, KY, M, OH, WI, MA, PA, CT,
NY, NJ, OR. WA and NV.

Volume No. OP5-063

Decided: November 13.190.
By the Commission. Review Board Number

2, Member Chandler, Eaton. and Liberman.

MC 9676 (Sub-10F), filed October 9,
1980. Applicant: LIBERTY TEX-PACK
EXPRESS, INC., Suite 508, Regal Plaza,
1499 Regal Row, Dallas, TX 75247.
Representative: Austin L. Hatchell, P.O.
Box 2168, Austin, TX 78768. Over regular
routes, transporting general
commodities (except classes A and B
explosives, household goods as dermed
by the Commission, commodities in
bulk, and those requiring special
equipment), (1) between Dallas and
Celina, TX over TX Hwy. 289, (2)
between Celina and Pilot Point, TX, over
F. M. Road 455, (3) between Pilot Point
and Whitesboro, TX, over U.S. Hwy.
377, (4) between Whitesboro and Honey
Grove, TX, over U.S. Hwy. 82, (5)
between Dallas and Denison, TX, over
U.S. Hwy. 75, (6) between Dallas and
Mt. Pleasant, TX, over U.S. Hwy 67, (7)
between Greenville and Paris, TX, over
TX Hwy. 24, (8) between Greenville and
Bonham, TX, from Greenville over U.S.
Hwy. 69 to junction TX Hwy. 78, then
over TX Hwy. 78 to Bonham, and return
over the same route. (9) between Dallas
and Marshall, TX, from Dallas over
Interstate Hwy. 20 to junction U.S. Hwy.
80, then over U.S. Hwy. 80 to Marshall,
and return over the same route, (10)
between Longview and Gilmer, TX, over
F. M. Road 1403, (11) between Gilmer
and Atlanta, TX, over TX Hwy. 155, (12)
between Daingerfield and Ore City, TX,
over U.S. Hwy. 259, (13) between
Daingerfield and Linden, TX, over TX
Hwy. 11, (14) between (a) Linden and
Marshall, TX, and (b) Carthage and
Garrison, TX, over U.S. Hwy. 59, (15)
between Longview and Carthage, TX
over TX Hwy. 149, (16) between
Carthage and Henderson, TX, over U.S.
Hwy. 79, (17) between Beckvllle, TX,

and junction F. M. Road 124 and U.S.
Hwy. 79, over F. M. Road 124, (18)
between Wills Point and Henderson.
TX, over TX Hwy. 64, (19) between
Mineola and Tyler, TX over U.S. Hwy.
09, (20) between Tyler and Kilgore, TX
over TX Hwy. 31, (21) between Troup
and Gladewater, TX, from Troup over
TX Hwy. 135 to junction U.S. Hwy. 271,
then over U.S. Hwy. 271 to Gladewater,
and return over the same route, (22)
between (a) Kilgore and Longview, TX
and (b) Henderson and Mt. Pleasant,
TX (a) over U.S. Hwy. 259, and (b) from
Henderson over U.S. Hwy. 259 to
junction U.S. Hwy. 67, then over U.S.
Hwy. 67 to Mt. Pleasant, and return over
the same route, (23) between Mt.
Enterprise and Garrison, TX, from Mt.
Enterprise over U.S. Hwy. 84 to junction
F. M. Road 95, then over F. M. Road 95
to Garrison, and return over the same
route, (24) between Timpson and Center,
TX, over TX Hwy. 87, (25) between (a)
Tenaha and San Augustine, TX (b)
Bronson and Jasper, TX, and (c)
Kirbyville and Silsbee, TX over U.S.
Hwy. 96, (26) between San Augustine
and Miam, TX. over TX Hwy. 21, (27)
between Milaxn and Bronson, TX, from
Milam over TX Hwy. 87 to junction F. M.
Road 184, then over F. M. Road 184 to
Brorison, and return over the same route,
(28) between Jasper and Newton, TX,
from Jasper over U.S. Hwy. 96 to
junctidn U.S. Hwy. 190, then over U.S.
Hwy. 190 to Newton, and return over the
same route, (29) between Newton and
Kirbyville, TX, from Newton over TX
Hwy. 87 to junction TX Hwy. 363, then
over TX Hwy. 363 to Kirbyville, and
return over the same route, (30) between
Kountze and Name, TX, over TX Hwy.
328, (31) between Silsbee and Kountze,
TX, from Silsbee over TX Hwy. 327 to
junction U.S. Hwy. 69, then over U.S.
Hwy. 69 to Kountze, and return over
same route, (32) between Paris and
Texarkana, TX over U.S. Hwy. 82, (33)
between Pittsburg and Paris, TX over
U.S. Hwy. 271, (34) between Clarksville
and Bogata, TX. over TX Hwy. 37, (35)
between Pittsburg and Commerce, TX
over TX Hwy. 11, (36) between Honey
Grove and Greenville, TX, from Honey
Grove over TX Hwy. 34 to junction TX
Hwy. 50, then over TX Hwy. 50 to
Greenville, and return over the same
route, serving the intermediate point of
Wolfe City, (37) between ML Pleasant
and Texarkana, TX, over U.S. Hwy. 67,
(38) between (a) Wolfe City and Honey
Grove, TX, and (b) between Greenville
and Terrell, TX, over TX Hwy. 34, (39)
between Quinlan and Point, TX over F.
M. Road 35, (40) between Greenville and
Mineola, TX. over U.S. Hwy. 66, (41)
between Ladonia and Cooper, TX over
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F. M. Road 64, (42) between Petty and Bonham and Ivanhoe, TX, over F.M.
Paris, TX, over F. M. Road 137, (43) Road 273, (81) between Bonham, TX,
between Honey Grove and Petty,TX, and junction F.M. Road 1396 and TX
over U.S. Hwy. 82, (44) between Mineola Hwy. 78, over TX Hwy. 78, (82) between
and Winnsboro, TX, over TX Hwy. 37, " junction F.M. Road 1396 and TX Hwy.
(45) between Emory and Sulphur 78, and junction F.M. Road 1396 and
Springs, TX, over TX Hwy. 19, (46) F.M. Road 273, over F.M. Road 1396, (83)
between Quitman and Sulphur Springs, . between junction TX Hwy. 78 and F.M.
TX, over TX Hwy. 154, (47) between Road 1753 and Ravena, TX, over F.M.
Alba and Quitman, TX, over TX Hwy. Road 1753, (84) between Denison and -
182, (48) between (a) Van and Tyler, TX, Pottsboro, TX, over F.M." Road 120, (85)
and (b) Tyler and Troup, TX, over TX between Leonard and Bells, TX, over
Hwy. 110, (49) between Tyler and U.S. Hwy. 69, (86) between Whitewright
Chandler, TX, over TX Hwy. 31, (50) and Ector, TX, from Whitewright over
bejween Kilgore and Price, TX, over TX F.M. Road 898 to junction F.M. Road
Hwy. 42, (51) between Henderson and 3297, then over F.M. Road 3297 to Ector,
Overton, TX, over TX Hwy. 323, (52) and return over the same route, (87)
between junction U.S. Hwy. 271 and TX between Savory, TX, and junction F.M.
Hwy. 155 and Big Sandy, TX, over TX Roads 898 and 1752, overF.M. Road
Hwy. 155, (53) between junction TX 1752, (88) between Greenville and
Hwy. 149 and TX Hwy.'322 and McKinney, TX, over U.S. Hwy. 380, (89)

-Lakeport, TX, over TX Hwy. 149, (54) between Rockwall, TX, and junction TX
between Carthage and Panola, TX, over Hwy. 205 and TX Hwy. 78, over TX
U.S. Hwy. 79, (55) between Marshall and Hwy. 205, (90)'between Lavon and -

DeBerry, TX, over F.M. Road 31, (56) Caddo Mills, TX, over F.M. Road 6, (91)
between Marshall, TX, and junction between Royse City and Josephine, TX,

F.M. Road 134 and TX Hwy. 43, over TX over F.M. Road 1717, and (92) between
Hwy. 43, (57) between Karnack and " Alba and Yantis, TX, from Alba over

Jonesville, TX, over F.M. Road 134, (58) F.M. Road 17-to junction F.M. Road 514,

between Karnack and Uncertain, TX, then over F.M. Road 514 to Yantis, and

over an unnumbered county road, (59) return over the same route; serving'all
between Marshall and Waskom TX, intermediate points the routes above,
o e w e e n U . S w y .8 0 , ( 6 0) b e t w et h e r o u t e s a b o v e , e x c e p t r o u t e ( 3 6 ) ,over U.S. Hwy. 80, (60) between restricted to the transportation of

Marsall nd WskomTX, verpackages or articles not exceeding 100
Interstate Hwy. 20, (61) between pounds per package, and not exceeding

Waskom and Panola, TX, over F.M. pounds per p ent
Road 9, (62) between Marshall, TX, and 500 pounds per shipment.

junction F.M. Roads 1998 and 134, over MC 145108 (Sub-24F), filed September
F.M. Road 1998, (63) between Marshall 15, 1980, previously noticed in Federal
and Gilmer, TX, over TX Hwy. 154, (64) Register i9sued of October 15, 1980.
between Gladewater and Pittsburg, TX, Applicant: BULLET EXPRESS, INC., PO
over U.S. Hwy. 271, (65] between Box 289, Bay Ridge Station, Brooklyn,
Longview and Lone Star, TX; over U.S. NY 11220. Representative: Terrence D.
*Hwy. 259, (66) between Pittsburg and Jones, 20,3 K Street, NW., Washington,
Daingerfield, TX, over TX Hwy. 11, (67) DC 20006 Transporting (1) electric
between Queen City and Bloomburg, motors electric controls, electric -
TX, over F.M. Road 74, (68) between components, electric appliance, and
Atlanta and Bivins, TX, over TX Hwy. electric fixtures, and (2) Materials,Atlata nd ivis, T, oer ~i wy. equipment, and supplies used in the
43, (69) between Linden and Bivins" TX, equipmet, and sisusin the

overF.M Rod 141, 70)beteen manufacture and distribution of theover F.M. Road 1841, (70) between "coimnodities in (1). b'etween points in
Center and Shelbyville, TX, over TX on diesn(1,btwnPitsn
Hwy. 87, (71) between Center and the U.S., under continuing contract(s)
Hwy.a87,T(71)vbetweenwCenter(and with Fasco Industries, Inc., of Ozark,
Haslam, TX, over TX Hwy. 7, (72) MO. -
between Tenaha and Haslam, TX, over
U.S. Hwy. 84, (73) betweemPaxton and Note.-This republication clarifies the
Center, TX, over F.M. Road 699, (74) commodity description.

between (a) Texarkana and Corley, TX, Agatha L. Mergenovich, .
and (b) Omaha and Mt. Pleasant, TX, Secretory.
over U.S. Hwy. 67, (75) between Como -[FR Doc. 8o-36W7 Filed 11-Z5-W. 8:45 am]
and Dike, TX, over F.M. Road 69, (76) BILING CODE 7035- oi-M
between junction F.M. Road 1537 and
TX Hwy. 19 and junction F.M. Roads
1537 and 69, over F.M. Road 1537, (77) Motor Carriers;, Permanent Authority
between New Boston and Corley, TX, Decisions
over TX Hwy. 8, (78) between Paris and The following applications, filed on or
Arthur City,'TX, over U.S. Hwy. 271, (79) - after March 1, 1979, are governed by
between Arthur City and Chicota, TX, , Special Rule 247 of the Commission's
over F.M. Road 197, (80) between Rules of Practice (49 CFR 1100.247).

These rules provide, among other things,
that a petition for intervention, either In
support of or in opposition to the
granting of an application, must be filed
with the Commission within 30 days
after the date notice of the application is
published in the Federal Register.
Protests (such as were allowed to filings
prior to March 1, 1979) will be rejected
A petition for intervention without leave
must comply with Rule 247(k) which
requires petitioner to demonstrate that It
(1) holds operating authority permitting
performance of any of the service which
the applicant seeks authority to perform,
(2) has the necessary equipment and
facilities for performing that service, and
(3) has performed service within the
scope of the application either (a) for,
those supporting the application, or, (b)
where the service is not limited to the
facilities of particular shippers, from and
to, or between, any of the involved
points.

Persons unable to intervene under
Rule 247(k) may file a petitioh for leave
to intervene under Rule 247(1) setting
forth the specific grounds upon which it
is made, including a detailed statement
of petitioner's interest, the particular
facts, matters, and things Telied upon,
including'the extent, if any, to which
petitioner (a) has solicited the traffic or
business of those supporting the
application, or, (b) where the identity of
those supporting the application is not'
included in the published application
notice, has solicited traffic or business
identical to any part of that sought by
applicant within the affected
marketplace. The Commission will also
consider (a) the nature and extent of the
property, financial, or other interest of
the petitioner, (b) the effect of the
decision which may be rendered upon,
petitioner's interest, (c) the availability
of other means by which the petitioner's
interest might be protected, (d) the
extent to which petitioner's Interest will
be represented by other parties, (e) the
extent to which petitioner's participation
may reasonably be expected to assist in
the development of a sound record, and
(f) the extent to which participation by
the petitioner would broaden the issues
or delay the proceeding.

Petitions not in reasonable
compliance with the requirements of the
rule may be rejected. An original and
one copy of the petition to intervene
shall be filed with the Commission
indicating the specific rule under which
the petition to intervene is being filed,
and a copy shall be served concurrently
upon applicant's representative, or upon
applicant if no representative Is named.

Section 247(f) provides, in part, that
an applicant which does not Intend to
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timely prosecute its application shall
promptly request that it be dismissed,
and that failure to prosecute an
application under the procedures of the
Commission will result in its dismissal.

If an applicant has introduced rates as
an issue it is noted. Upon request, an
applicant must provide a copy of the
tentative rate schedule to any
protestant.

Further processing steps will be by
Commission notice, decision, or letter
which will be served on each party of
record. Broadening amendments will not
be accepted after No vember 26, 1980.

Any authority granted may reflect
administrative acceptable restrictive
amendments to the service proposed
below. Some of the applications may
have been modified to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings
With the exception of those

applications involving duly noted
problems (e.gs., unresolved common
control, unresolved fitness questions,
and jurisdictional problems) we find,
preliminarily, that each common carrier
applicant has demonstrated that iti
proposed service is required by the
present and future public convenience
and necessity, and that each contract
carrier applicant qualifies as a contract
carrier and its proposed contract carrier
service will be consistent with the
public interest and the transportation
policy of 49 U.S.C. 10101. Each applicant
ig fit, willing, and able properly to
perform the service proposed and to
conform to the requirements of Title 49,
Subtitle IV, United States Code, and the
Commission's regulation. Except where
specifically noted, this decision is
neither a major Federal action
significantly affecting the quality of the
human environment nor a major
regulatory action under the Energy
Policy and Conservation Act of 1975.

In those proceedings containing a
statement or note that dual operations
are or may be involved we find,
preliminarily and in the absence of the
issue being raised by a petitioner, that
the proposed dual operations are
consistent with the public interest and
the transportation policy of 49 U.S.C.
10101 subject to the right of the
Commission, which is expressly
reserved, to impose such terms,
conditions or limitations as it finds
necessary to insure that applicant's
operations shall conform to the
provisions or 49 U.S.C. 10930(a)
(formerly section 210 of the Interstate
Commerce Act.)

In the absence of legally sufficient
petitions for intervention, filed on or

before December 26, 190 (or, if the
applicant later becomes unopposed),
appropriate authority will be issued to
each applicant (except those with duly
noted problems) upon compliance with
certain requirements which will be set
forth in a notificaton of effectiveness of
the decision-notice. To the extent that
the authority sought below may
duplicate an applicant's other authority,
such duplication shall be construed as
conferring only a s:ngle operating right.

Applicants must comply with all
specific conditions set forth in the
following decision-notices within 30
days after publication, or the application
shall stand denied.

Note-All applica'ons are for authority to
operate as a common carrier, by motor
vehicle, in interstate or foreign commerce.
over irregular routes, except as otherwise
noted.

Volume No. 378

Decided- October 23,1980.
By the Commission, Review Board Number

1, Members Carleton, Joyce and lones.
MC 150640 (Sub-IF), (republication),

filed April 23,1980, and previously
noticed in the Federal Register issues of
July 15,190. and August 2, ,1980.
Applicant. EMERSON EXPRESS CO.,
INC., 545 Lyell Ave., Rochester, NY
14606. Representative: Raymond A.
Richards, 35 Curtice Park, Webster, NY
14580. Contract carrier, transporting
scrap materials, metals, stainless steel,
batteries, and reconditioned stcel
containers, including tubs, between
points in Monroe County, NY, on the
one hand, and, on the other, New York,
NY, points in Nassau and Suffolk
Counties, NY, and points in AL. CT, IL,
IN, KY, MA, MI. MO. NJ, OH, PA, and
TN, under continuing contact(s) with (1)
Krieger Waste Paper Co., (2) Genesee
Scrap & Tin Bailing Corp. (3) Atkin's
Waster Materials, Inc., and (4) L. Atkin's
Sons, all of Rochester. NY.

Note.-The purpose of this rcpublcaicin is
to add the contractin -shiprers listed in (21-
(4) above.

Volume No. 379

Decided, November 13,198".
By the Commissior Review RDard NLrber

2, Members Chandler Eaton and L11erinam
Member Chandler not particpatlg in paot,

MC 143790 (Sub-10F), filed June 2,
1980. and previousy noticed in Federal
Register issue of August 5,1980.
Applicant- FEDERAL FREIGHT
SYSTEMS, INC., 3630 Kelley Ave.,
Cleveland, OH 44114. Representative,
John P. McMahon, 100 E. Broad St.,
Columbus, OH 43212. Transporting such
commodities as are dealt in or used by
manufacturers and distributors of

plastic articles and rubber products
(except commodities in bulk, between
the facilities used by Goldsmith &
Eggleton, Inc. at points in the U.S.
(except AK and HI), on the one hiz,
and, on the other, points in the U.S.
(except AK and HI).

Note.-Thls republication dcL=_: tl-e
territorial des=ription.

MC 145651 (Sub-4F). filed Febrn- 4,
1980, and previously noticed in Federal
Register Issue of April 15,1980.
Applicant: DUNCAN & SONS. INC, P.O.
Box 775, Lewis, CO 81327.
Representative: James F. Crosby, P.O.
Box 37203, Omaha, NIE 68137.
Transporting petroleum prodm!s
(except in bulk, in tank vehiclesl, from
Los Angeles, CA, to points in AZ. CO,
NM, and UT.

Note.-Ths republication shaws NM as a
destination state, in lieu of N.

MC 151221 (Sub-IF), filed May 28,
1980. Applicant- HUDSON VALLEY
BULK SERVICE, INC.. Twinbirok Farm
Rd., East Chatham, NY 12060.
Representative: John L Alfano, 550
Mamaroneck Ave., Harrison, NY 10328.
Transporting precast cellular c= e!e,
between Philmont. NY, on the one hand,
and, on the other, points in CT, DE, MA,
MD, MF, NH. NJ, NY. PA, RL VA. and
VT, under continuing contract(s) with
Nicolon Corporation of Norcross, GA.

Volume No. 380

Decided: November 19, 1980.
By the Commission, Re.iew Beard Number

3. Members Parker, Fortier and I-1L.

MC 59370 (Sub-46F), filed June 10,
1900, and noticed in Federal Register
issue of August 21,1980. Applicant-
HECHT BROTHERS. INC., 2075
Lakewood Road, Toms River, NJ 08753
Representative: Jean R. Hecht (same
address as applicant): Transporting smol
salt products, salt with additi-Es,
pepprrarcnZnrLeralmLvtuz (Il) rom
the facilities of Morton Salt, at Perth
Amboy, NJ, to points in NME Ml, NC, NH,
OH, VA. W r and VT, and (I" fom the
facilities of Mortn Salt, at Sver Springm-
NY, to points in CT, DE, ME, MD, M,,
NC, NH, NJ, NY PA, RL VA. VT, WV,
andDC.

Note.--Ths republication aids s:t as a
coiutly, and, in part (1) shnvs AU as a
des!lnatlon Slate in iu aflW.

MC 107450 (Sub-80F], Med Marz 31,
1980. Applicant: WILLIAM D. GETZ,
INC.. 3053 Yellow Goose Roa, P.O. Box
566, Lancaster, PA 17604.
Representative: Christian V. Graf, 497
North Front Street, Harrisburg, PA
17101. Transporting (1) metalra:f-'g
and siding and fabricatedmetal
products, and (2) matefials c s-ppes
used in the manufacture and distribtior:

7W831
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of the commodities in (1) above,
between points in the U.S., under
continuing contract(s) with Fabral-Alcan
Building Products, Division of Alcan
Aluminum Corporation, of Lancaster,_
PA.

Note.-This is modified to reflect the Motor
Carrier Act of 1980.

MC 148751 (Sub-6F], (partial
republication), filed February 2,1980,
and previously noticed in Federal
Register issue of September 16, 1980.
Applicant: LINCOLN FREIGHT LINES,
INC., P.O. Box 427, Lapel, IN 46051.
Representative: Norman R. Garvin, 1301
Merchants Plaza, Indianapolis, IN 46204.
Transporting (A)(1) glass containers (b)
from the facilities of Universal Glass-
National Bottling Corp., at Joliet, IL,. to
points in OH and PA, (M) paper and
paper products, from the facialities of
Willamette Industries, Inc., Western
Craft Paper Group, at or near
Hawesville, KY, to points in AL, CT, DE,
FL, GA, IA, IL, IN, MA, MD; ME, MI,
MN, MO, MS, NC, NJ, NY, OH, PA, RI,
SC, TN, VA, WI, WV, and DC, (P)(1)(a)'
iron articles, steel articles, zinc articles,
and lead articles, (b) springs, and (c)
construction equipment, materials, and
supplies (except commodities in-bulk),
from the facilities used by Penn-Dixie
Industries, Inc., Pen-Dixie Steel Corp.,
and Stevens Spring, Inc.,:at or near (i)
Blue Island and Joliet; IL, (ii) Cicero,
Elkhart, Fort Wayne, and Kokomo, IN,
(iii) Centerville, IA, (iv) Grand Rapids
and Lansing, MI, (v) Jackson, MS, and
,(vi) Columbus and Toledo, OH, to points
in AL, AR, GA, IA, IL, IN, KY, MD, MI,
MO, MS, NC, OH, PA, TN, VA, WI, and
WV, and'(2) materials, equipment, and
supplies used in the manufacture and -

distribution of the commodities in (1)
above (except commodities in bulk), in
the reverse direction, (Q)(1)(a) non-
carbonated, fruit-flavored beverages, in
cans, (b) dry beverage preparations, and
(c) juices, in cans, from the facilities of
Penny Products, Inc., at or near
Trafalgar, IN, to points in IL, KY, MI,
MN, MO, OH, TN, VA, WI, and WV,
and (2) materials, equipment, and
supplies, used in the manufacture and
distribution of the commodities in (1)
above, in the reverse direction, (R(1)(a)
moulded wood pulp articles, from Gary
and Hammond, IN, to points in AL, AR,

- CT, DE, FL, GA, IA, IL, KS, KY, LA, MA,
MI, MN,.MO, MS; NC, NE, NJ, NY, OH,
OK, PA, RI, SC, TN, TX, VA, WI, WV,
and DC, and (b) plastic articles, from
Troy, OH and Memphis, TN, to points in
AL, AR, CT, DE, FL, GA, IA, IL, JN, KS,
KY, LA, MA, MI, MN, MO, MS, NC, NE,
NJ, NY, OH, PA, RI, SC, TX, VA, WI,
WV, and DC, and (2) materials;

* equipment, and supplies used in the

manufacture and distribution of the
commodities in (1) above, in the reverse
direction, restricted in (R) to traffic
originating at or destined to the facilities
of Keyes Fibre Company, and (S)(1)
transmissions and transmission parts,
from the facilities of or used by Warner
Gear Division, Borg-Warner Corp., at or
near Muncie, IN, to Chicago, IL, and (2)
materials, equipment, and supplies used
in the manufacture and distribfition of
the commodities in (1) above (except
commodities in bulk), in the reverse
direction. -

Note.-This repiblicaton shows PA as a
destination state in (AJ{lJ[b), shows WI as a
destination point in (M, shows springs as the
commodity in (P)[1[b), showsMD as a
destination state in (P)1)(c)(vi), shows MN as
an origin state in (Q)(1)(c), shows NY as a
destination state in (11)(1](a), shows MI as a
destination state in (R){l)(b), and shows
Muncie, IN as an origin point and Chicago, IL,,
as a destination point in (S)(1).
Passenger
,'MC 150771F, filed.May 6, 1980, and

previously noticed Iii Federal Register
issue of August 13; 1980. Applicant:
ARIZONA BUS TOURS, DIVISION OF
WILLETr CORPORATION, 4646 East
University Dr,, Phoenix, AZ 85034. ,
Representative: John R. Sims, Jr., 915'
Pennsylvania Bldg., 425 13th St., N.W.,
Washington; DC 20004. Transporting
passengers and their baggage, in special
and charter operations, beginning and
ending at Snil City, Sun City West,
Phoenix, Scottsdale, Tempe, Peoria,'
Glendale, Mesa, Apache Junction,
Chandler, Goodyear, Carefree and
Fountain Hills,.AZ, and extending to

.points in the U.S. (except AK and HI).
Note.-This republication shows that

applicant will be performing special as well
as charter operations.
Agatha L. Mergenovich,
Secretary.
[FR Doc. 80-38864 Fled 11-20; 845 am]

BILUNG CODE 7035-01-M

Motor Carrier Temporary Authority
Application

The following are notices of filing of
applications for temporary authority
under Section 10928 of the Interstate
Comnierce Act and in accordance with
the provisions of 49 CFR 1131.3. These
rules provide that an original and two
(2) copies of protests to an applicatioi
may be filed with the Regional Office
named in the Federal Register
publication no later than the 15th
calendar day after the date the notice of
the filing of the -application is published
in the Federal Register. One copy of the
protest must be served on the applicant,
or its authorized representative, if any,.
and the protestant must certify that such

service has been made. The'protest must
identify the operating authority upon
which it is predicated, s~ecifylng the
"MC" docket and "Sub" number and
quoting the particular portion of
authority upon which It relies. Also, the
protestant shall specify the service It
can and will provide and the amount
and type of equipment it will make
available for use In connection with the
service contemplated by the TA
application. The weight accorded a
protest shall be governed by the
completeness and pertinence of the
protestant's information.

Except as o~herwise specifically
noted, each applicant states that there
will be no significant effect on the
quality of the human environment
resulting from approval of its
application.

A copy of the appication is on file,
and can be examined at the ICC
Regional Office to which protests are to
be transmitted.

Note.- All applications seek authority to
operate as a common carrier over irregular
routes except as otherwise noted.

Motor Carriers of Property
Notice No. F-75

The following applications were filed
in region 1. Send Protests tb: Interstate
Commerce Commission, Regional
Authority Center, 150 Causeway Street,
Room 501, Boston, MA 02114.

MC 152278 (Sub-1-1TA), filed
November 14,1980. Applicant: REAM
BUS SERVICE, 4 Daisy Street, W.
Warwick, RI 02893. Representative:
Victor E. Reali, 4 Daisy Street, W..
Warwick, RI 02893. Common carrier:
regular route: Passengers and their
baggage, between E. Natick, RI and
Plainfield, CT, via Routes 2, 115, 33, 117
and 14 inRI and Routes 14 and 52 in CT
serving intermediate points thereon,
Supporting shipper(s): There are 29
individuals as supporting shippers
whose statements may be examined at
the I.C.C. Regional Office In Boston, MA,

*MC 142114 (Sub-1-3TA), filed
November 6,1980. Applicant: RETAIL
EXPRESS, INC., 9 Stuart Road,
Chelmsford, MA 01824, Representative:
Frank M. Cushman, 36 South Main
Street, Sharon, MA 02067. Contract
carrier: irregular: Alcoholic beverages
bottled for retail distribution between
points in KY, NJ, NY, OH, and TN.
Supporting shipper: Reitman Industries,
Inc., 10 Patton Drive, West Caldwell, NJ
07008.

MC 138950 (Sub-I-ITA), filed
Novembdr 10,1980. Applicant: FOR-
TRUCKS, INC., P.O. Box 297, Henniker,
NH 03243. Representative: John F.
O'Donnell, Barrett and O'Donnell, 60

,78832
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Adams St, P.O. Box 238, Milton, MA
02187. Contract carrier: irregular routes:
Pressure treated wooden transmission
poles between points in Orange County.
NY, under contract(s] with George
McQueston Co., Inc. For-Tek Division,
Iron Horse Park, Billerica, MA 01862.
Supporting shipper:. George McQuestion
Co., Inc., For-Tek Division, Iron Horse
Park, Billerica, MA 01862.

MC 61942 (Sub-I-ITA), filed
November 3.1980. Applicant: JAMES J.
McCABE, JR., d.b.a., 1. McCABE & SON,
38 Greenhage Avenue, Everett, MA
02149. Representative: James L Sullivan
or Edward D. Rapacki, 23 Bow Street,
Somerville, MA 02143. Household goods,
new and used, as defined ky the
Commission between points in the US.
Supporting shipper: Jordan Marsh
Company, 500 Commander Shea Blvd,
North Quincy, MA 02171.

MC 147 (Sub-1-2TA), filed November
7,1980. Applicant: CENTENNIAL
TRUCK LINES, INC., 301 Broadway,
jersey City., NJ 07306. Representative:
Thomas F. X. Foley, P.O. Box F, Colts
Neck. NJ (f722. Plastic sheets, rods and
tubes, between Cornwall Heights, PA
and New York, NY, on the one hand,
and, on the other, Baltimore, MD,
Birmingham, AL Bloomfield, CT,
Chicago, lL, Clearwater, FL Cleveland,
OH, Columbia, SC, Dallas, TX,
Farmingdale, NY, Ft. Worth, TX,
Gardena, CA, Gastonia, NC, Houston,
TX. Hyattsville. MD, Indianapolis. IN,
Jacksonville, FL Knoxville, TN, Las
Vegas. NV. Miami, FL Newark. NJ, New
York, NY, Orange. CT, Orlando, FL,
Philadelphia, PA, Pittsburgh, PA,
Pleasantvdle, NJ. Providence, RI,
Raleigh, NC, Richmond, VA, Salt Lake
City, UT, Santa Clara, CA, Somerville,
MA, Syracuse, NY, Trenton, NJ, Warren,
MI. Supporting shipper: Commercial
Plastics Supply Corporation. 1642
Woodhaven Drive. Cornwall Heights,
PA 19020.

IC 98542 (Sub-1-2TA), filed
November 3,1980. Applicant: COLLINS
& SINIONS, LNC., P.O. Box 134,
Wolcot' NY 14590. Representative:
Raymond A. Richards, 35 Curtice Park,
Webster. NY 14580, Sucb commodities
as are dealt in and distributed bi retail
and wholesale grocery outlets; also,
materials, equipment and supplies used
in the manufacture, sale and
distribution of above commodities,
between points in CT, DE, ME, MD, MA,
NH NJ, NY, NC, PA, RI, VT, VA, and
DC. Supporting shipperfs): Gerber
Products Co., 445 State St., Fremont; MI
49412; Purex Corp., 1445 N. Radcliffe St.,
Bristol, PA 19007.

MC 150698 (Sub-I-ITA), filed
November 3,1980, Applicant: WEST-'

CONN TRANSPORTATION SERVICE.
INC., Anarock Drive, Soners, NY 10589,
Representative. Sidney J. Leshin, Esq.,
575 Madison Avenue, New Yoik, NY
10022. Contract carrier irregAir routes:
Passengers and their bcioe, be 'wen.
points and places in the counties of
Westchester, Putnam and D-h,, hss, NY
and Fairfield County, CT, on thee one
hand, and the office and plant f.c,"ifics
of American Telephon2 & Tclcgraph Co.,
located in the City of Vhite Plains, NY,
on the other hand, undr continu n
contract with AT&T Emplty'es Group,
Patterson, NY. Supporting shipper-
American Telephone and Telecraph
Employees Group, Patters,n, NY,

MC 128343 (Sub-I-17TA), fih:d
November 4,1980. Apphicant' C-LINF,
INC., 340 Jefferson Bkd., WrtuiL, RI
02888. Representative: Ronald N. Cubert,
1730 M Street, NW., Washington, DC
20036. Contract carrier: irregular routes:
General commodities (:xccpt hou'sfhld
goods as defined by the C amalssion,
and Classes A ard B L\-, 103vc 3,
between all points in the U.S., under
continuing contract with the Okunite
Company of Ramsey, NJ. Svpp rting
shipper: The Okonite Comparty 10
Hilltop Road, Ramsey, NJ 07411.

MC 152459 tSub-I-ITA), filed
November 4, 1980. Applicant,
SUNSHINE TRANSPORTATION, INC.,
112 Lehigh Drive, Fairfird, NJ 0007.
Representative: Frank M. Cushman, 30
South Main Street, Sharon, MA 0206-;.
Contract carrier: irregmiar routes: So. ch
commodities as are dcolt in 1.y r'ctI
department stores fexceIpt c ir i ?!cs
in bulk and frozen fo dsznffJ from, to or
between points in AL AR, DE, FL, GA,
II, IN, IA, KY, LA, MD, MI, MT. NE, N1 ,
NJ, NY, NC, ND, OH, PA, Sr, SD TN,
VT, VA, WV, and WL Supporting
shipper: Jefferson Stores, Inc., 15AO
N.W. 13th St., Miami, FL 33169.

MC 145914 [Sub-1-7TA), filcd
November12,1980 Applih rt:
COASTAL TRUCKLL-E, INC., How
Lane, P.O. Box 600, New I!- I: -'c: NJ
08903. Rrepresentative- Zoe A7-1 Pace,
Esq., Zelby, Burstein, H1armn &
Burstein, One World Trade Cc ter. Suite
2373, New York, NY 1038. Ceutract
carrier irregular routes. Gcnccd!
commodities (excepth1!3dc'.i
as defined ky the Coni , on/ a:,d
Class A & B explosives from the
facilities of Econocraibe Consehd.cirs,
Inc. at or near Dade County, FL to paints
and places in the States cf NJ and NY,
under continuing contract w-!h
Econocaribe Consolidtors, Lz.
Supporting Shippern Econozanbe
Consolidators, Inc., 2929 NW 73rd St.,
Miami, FL 33147.

No. MC 142114 (Sub-I-4TAJ, fiakd
November 12,1980. Applia-ant: RETAIL
EXPRESS, INC., 9 Stuart Road,
Chelnmzford, MAt 01824. Repr-z--entative:
Frank M. Cushman, 36 South Main
Stret, Sharon,. MA 02067. Cof iact
carriu': Irregular such coum:fn.' as
are dcalt in by rcia! dpzprti=37et s!,res
IexcEpt cannmdies in bal, a:,, frozen
foodstuffs] from, or to between paints in
CT, DE. FL, IN, KY, LA, ME, MD, MAL,
NH, NJ, NY, NC, OH, PA, RI, TN, TX,
VA. Supporting -shippar. King's
Depail.rent Stc-es, Lne., 150 Cali="_rria
StrEat, Newton, 111Ak 02158.

MC 151639 (Sua -1-4TAI, fi.ed
November 12 19E3. Applicant
COMNLAND TRXNSPORTAT", , LNC.,
2-1 Eartcm Avenue, Chelsea, 'A 02&153.
Representative: Wesley S. Ch::e7d, 15
C)urt S quare, Boston. MA P_28. Beer,
from Baltimore, MD to Norwood,
Laywrence, Marlbiro, Fairhaven and
Wet Roxbu. -, MA. Suort: 2 shipper-
Ur~te I Liquors, Ltd. 99 Rivenn-nor
Street. West Roxbury, MA 02132

MC 145046 (Sz.b-1-3TA), filed
NovEmber 12, 1920. Alpticant:
INERCOASTAL LINES, LTD., Z,0
Fox.hunt Cresoent, SyossotL NY 11791.
Representative: Eugene M. Malkin, Sulte
1832, Two World Trade Center, Naw
York, NY 10G413. Contract carr.E;
irreuVlar routes: Such ca=miro't.s as
are deilt in or ucd ky a maaufacturer
and distribultr of store fLct.ae3 ard
store furnolftci, between MNsneth, NY.
and points in CA and TX, und:
contract(s) with Richter & Ratrer
Corporation of Maspoth, NY Su-Yoarting
shipper~s): Richter & Ratner Contracting
Corporation, 55.-05 Flushing A,.Ene,
Maspzth, NY 11378.

MC 140986 (Sub-I-ITA), fiad
Novcmber 12.1980. Applicant: GREAT
NORTHERN TRUCK LLNTS, Bank
Street, Netcong, NJ 07857.
Representative: Robert B. PEpper, 168
Woodbridge Avenue, Hg' nd Park, NJ
0904. Contract car=,r lrreg-_2r roztes:
Medical devices, ph! rc.ezr!-.s,
dhu, chemfc23 and phc=ezutcffi
accessorics (excspt in h:zLJ, between
Parz'ppany, NJ on the one hrnd, and, on
tl e other, points in the US. Supyzfting
shipper. IsomedL,, Inc., 83 Sc-f
Joferson Road, Whippany, NJ 07831.

MC 143127 (Sub-1-27TA}, filed
November 12,1930. Applicant: K. J.
TrAkNSPORTATION, INC., 6&70 CcIlett
Road, Victcr, NY 143S4. Repressatative:
Linda A. Calvo, 070 Collett Road,
Victor, NY 14304. (1] Such co-.-7o-de
a- are doalt fin LygrccEz3' and fad
business ho(ses except in bJk] and (2)
materials, supg;ies and e'uyzeo:a:t used
in the mnanufat!are anddistribution of
commodities in (1) (except in bulk),

78W33
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between points in, the U.S. Supporting
shipper: Victory Wholesale Grocers,
d.b.a. Brothers Trading Co., Inc., Suite
170333 West First St., Dayton, OH
45402.

MC 150295 (Sub-1-2TA), filed
November 12, 1980. Applicant:'K & M
DIESEL SERVICE, INC., 10-12 East
Maple Avenue, Cedarville, NJ 08311.
Representative: Robert B. Pepper, 168
Woodbridge Avenue, Highland Park, NJ
08904. Contract carrier, irregular routes
Electric Wire and Cable and Steel Wire
Rope between NJ, on the one hand, and,
on the other, points in CT, DE, FL, GA,
IL, ME, MD, MA, NJ, NJ, NY, NC. OH,
PA, SC, TX, VT, and VA for 270 days.
Supporting shipper(s): Bridgeton
Transfer Point, Inscon Cable Co.,
Manhattan Electric Corp., and Petro
Cable Corp., P.O. Box 440, Bridgeton, NJ
08303.

MC 121342 (Sub-1-ITA), filed
November 3, 1980. Applicant: GALLO
CONSTRUCTION CO., 845 Sandwich
Rd., Sagamore, MA 02561.
Representative: Gerald K. Gimmel, Suite
145, 4 Professional Dr., Gaithersburg,
MD 20760. Salt, in bulk, from Boston and
Taunton MA, to points in ME, NJ, VT,
MA, CT, and RI. Supporting shipper:
Cargill, Inc., P.O. Box 150, Watkins Glen,
NY 14891.

MC 143143 (Sub-1z2TA), filed
November 7,1980. Applicant: RICHARD
L. HODGES, INC., P.O. Box 141, Unity,
ME 04988. Representative: John C.
Lightbody, Esq., Murray, Plumb &
Murray, 30 Exchange Street Portland,
ME 04101. Contract carrier: irregular
routes: General commodities (except
household goods as defined by the
Commission and commodities of
unusual value), between points in CT,
DC, DL, GA, MA, ME, NH, NJ, NY, NC,
PA, RI, SC, VT, VA, and WV under
continuing contracts with Conwed
Corporation and Campbells Soup
Company. Supporting shippers: Conwed
Corporation, P.O. Box 190, Riverside, NJ
08075, and Campbells Soup Company,
100 Market Street, Camden, NJ 08101.

MC 127524 (Sub-1-6TA), filed
November 3,1980. Applicant: QUADREI
BROS. TRUCKING CO., INC., 1603SHart
Street, Rahway, NJ 70765.
Representative: David L. Middleton,
1603 Hart Street, Rahway, NJ 07065.
Acetonitrile in bulk marineized tank
trailers from the facility of Upjohn
Manufacturing Company, Lima, OH to
Baltimore, MD. Supporting shipper:
Upjohn Manufacturing Company, P.O.
Box 445, Barceloneta, Puerto Rico 00617.

MC 151783 (Sub-I-ITA), filed
November 3,1980. Applicant: S. GOSKI
& SONS, INC., 318 Massachusetts Street,
Westfield, NJ 07090. Representative:

Robert B:Pepper, 168 Woodbridge
Avenue, Highland Park, NJ 08904.
Contract carrier: irregular routes:
Nonexempt-food and kindied products
between points in the States of NJ, PA,
on and east of Interstate 81, and NY on
and east of Interstate 209 and Interstate
87. Supporting shipper: Heinz'USA,
Division of H. J. Heinz Company, P.O.
Box 57, Pittsburgh, PA 15230.

MC 152516 (Sub-I-ITA), filed
November 7, 1980. Applicant: PETER J.
DiGIOVANNI, d.b.a. GUARANTEED
MOTOR TOWING SERVICE, P.O. Box
1, New Brunswick, NJ 08873.
Representative James F. Flint, Suite 400,
918 16th Street, NW., Washington, DC
20006. Motor vehicles and trailers
transported by wrecker or towing -
equipment between North Brunswick, NJ
on the one hand, and, on the other,
points in VA, WV, MD, DC, DE, PA, NY,
CT, RI, MA, NH, VT, and ME, restricted
to traffic originating at or destined to the
facilities of Frito-Lay, Inc. Supporting
shipper: Frito-Lay, Inc., 1846 US HWY 1,
North Brunswick, NJ 08902.

MC 101219 (Sub-I-ITA), filed
1 November 3, 1980. Applicant: MERIT

DRESS DELIVERY, INC., 292 Eleventh
Avenue, New York, NY 10001.
Representative: Norman Weiss, P.O.
Box 1409, 167 Fairfield Road, Fairfield,
NJ 07006. Department store
merchandise, when'moving in the same
vehicle and at the same time with
shipments of wearing apparel on
hangers, between points in New York,
NY Commercial Zone, CT (except
Middletown, CT1, MEMA, NH and RI.
Supporting shipper: Associated Dry
-Goods Corp., 417 Fifth Avenue, New
York, NY 10016.

MC 119552 (Sub-1-8TA), filed
November 7,1980. Applicant: J.T.L.,
INC., 49 Rosedale-Street, Providence, RI
02903. Representative: Ronald N. Cobert,
Suite 501,1730 M Street, NW., t
Washington, DC 20036. Contract carrier:
irregular routes: General commodities
(except household goods as defined by
the Commission and Classes A and B
explosives) between the commercial
zone of Dallas, TX, on the one hand,
and, on the other, CA, OH, MO, IL, NM,
OK, AR, LA, NV, UT, CO, KS, NE,-IA,
IN, KY, TN, AL, MS, under continuing
contract(s) with Thompson Can
Company. Supporting shipper.
Thompson Can Company, Box 340259,

- Dallas, TX.
MC 145085 (Sub-l-ITA], filed

November 7, 1980. Applicant: SID'S,
INC., P.O. Box D, Jonesport, ME 04649.
Representative: James E. Mahoney, 148
State Street, Boston, MA 02109."
Foodstuffs andmaterials, supplies and
equipment used in the mahufacture, sale

and distribution of foodstuffs (except
commodities in bulk, in tank vehicles),
between points in ME, NH, VT, MA, RI,
CT, NY, FL and CA, on the one hand,
and, on the other, all points In the US;

*tires, batteries and accessories between
points in ME, on the one hand, and, on
the other, points in the US in and east of
MN, IA, MO, OK and TX. Supporting
shipper(s): There are 7 statements in
support attached to this application
which may be examined at the I.C.C.
Regional Office in Boston, MA.

MC 143668 (Sub-I-2TA), filed
November 7,1980. Applicant: LONG
ISLAND AIRPORTS LIMOUSINE
SERVICE CORP., 25 Newton Place,
Hauppauge, NY 11787. Representative:
Eugene M. Malkin, Suite 1832, Two
World Trade Center, New York, NY
10048. Passengers and their baggage, in
round-trip charter and special
operations, beginning and ending at
points in Nassau and Suffolk Counties,
NY-and extending to points in Atlantic
County,'NJ. Supporting shipper(s): There
are 27 statements In support attached to
this application which may be examined
at the I.C.C. Regional Office In Boston,
MA. , -

MC 2860 (Sub-1-21TA), filed
November 7, 1980. Applicant:
NATIONAL FREIGHT, INC., 71 West
Park Avenue, Vineland, NJ 08360.
Representative: Gerald S. Duzinskl, 71
West Park Avenue, Vineland, NJ 08360.

,Plastic articles, and equipment and
supplies used in the manufacture and
distribution of plastik articles, between
points in-the US. Restricted to traffic
originating at or destined to the facilities
"of Mobil Chemical Company. Supporting
shipper: Mobil Chemical Company,
Macedon, NY 14502.

MC 152449 (Sub-I-ITA), filed
November 3,1980. Applicant: OMNI
.EXPRESS, INC., 70 West Elder Avenue,
Floral Park, NY 1101. Representative:
Robert B. Pepper, 168 Woodbridge
Avenue, Highlahd Park, NJ 08904,
Contract Carrier: irregular routes:
Laboratory and hospital equipment and
parts between South Plainfield, NJ, and
Tarrytown and Orangeburg, NY, on the
one hand, and, on the other, points in NJ,
and New York, NY, and Dutchess,
Nassau, Orange, Putnam, Rockland,
Suffolk and Westchester Counties, NY,
and points in Bucks, Delaware, Lebanon,
Lehigh and Montgomery Counties, PA,
and Philadelphia, PA Commercial Zone,
Supporting shipper: Technicon
Instruments Corporation, 511 Benedict
Ave., Tarrytown, NY 10591.

MC 148632 (Sub-1-6TA), filed
November 7,1980. Applicant: DIXON
MOTOR FREIGHT, INC., 2620 Old Egg
Harbor Road. Lindenwold, NJ 08021.
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Representative: Gary V. Dixon, 2620 Old
Egg Harbor Road, Lindenwold, NJ 08021.
Corrugated asphalt, roofing and
accesories (including nails and
washers) rudge roils, skylite sheets and
filler strips, between Spotsylvania
County, VA and AR, CA, CO. ID, MT,
NV, NM, OR, UT, WA and WY.
Supporting shipper: Orduline USA, Inc.,
Route 9, Box 195, Fredricksburg, VA
22401.

MC 152202 [Sub-1-2TA), filed
November 10, 1980. Applicant: ARGO
TRANSPORT LTD., 1570 Montarville
Street, Boucherville, Quebec, CD 17B
1Z5. Representative: Me Adrien R.
Paquette, Q.C., 200 St. James Street
West, Suite 900, Montreal, Quebec, CD
H2Y iM1. General commodities in
containers having a prior or subsequent
movement by water (except those of
unusual value, Class A andB
explosives, household goods as defined
by the Commission, commodity in bulk
and those requiring special equipment),
between the ports of entry on the
International Boundary line between the
US and CD located in NY, VT, NH, and
ME on the one hand, and, on the other,
points in VT, NH, MA, CT, ME, NY, NJ,
DE, MD, RI, PA. OH. IN, IL Supporting
shipper. Midland Container Terminal,
Waterloo, Quebec, CD.

MC 152592 (Sub-I-ITA), filed
November 10, 1980. Applicant: D.S.
LEASING CORPORATION, Eight John
Street, Montvale, NJ 07645.
Representative: Paul D. Borghesani, Katz
& Borghesani, Suite 300, Communicana
Bldg., 421 So. Second Street, Elkhart, IN
46516. Contract carrier. irregular routes:
(1) Tape and tape products and (2)
materials, equipment and supplies used
in the manufacture of commodities
listed in (1) between Waterveliet, NY on
the one hand, and, on the other, the
Chicago, IL Commercial Zone and points
in NJ. Restricted to traffic moving under
continuing contract with Nashua Corp.
Supporting shipper. Nashua Corp., 2600
7th Avenue, Waterveliet, NY 12189.

MC 3753 (Sub-1-7TA), filed November
10,1980. Applicant: AAA TRUCKING
CORP., 3630 Quaker Bridge Road, P.O.
Box 8042, Trenton, NJ 08650.
Representative: Zoe Ann Pace, Esq.,
Zelby, Burstein, Hartman & Burstein,
One World Trade Center-Suite 2373,
New York, NY 10048. Common carrier.
regular routes: General commodities,
except those of unusual value, classes A
and B explosives, household goods as
defined by the Commission,
commodities in bulk and those requiring
special equipment between Washington,
DC and Hagerstown, MD; Washington,
DC andBaltimore, MD, and
Washington, DC and Dover, DE, serving

all intermediate points and off route
points located in MD and DE, from
Washington, DC to Baltimore, MD over
Interstate Hy 95 and return over the
same routes; from Washington, DC to
Dover, DE o% er US Hwy 50 to Junction
MD Hwy 404, thence MD Hwy 404 to US
Hwy 13, thence US Hwy 13 to Dover, DE
and return over the same route; from
Washington, DC to Hagerstown MfD
over Interstate Hwy 495 to Junction
Interstate Hwy 270, thence Interstlae
Hwy 270 to Junction Interstate Hwy 70,
thence Interstate Hwy 70 to Junction
Interstate Hwy 81, thence Interstate
Hwy 81 to Hagerstown, MD and return
over the same route. Supporting
shipper(s)- There are 18 shippers in
support of this application whose
statements may be examined at the
I.C.C. Regional Office in Boston, MA.

MC 147841 (Sub-1-3TA), filed
November 10, 1980. Applicant:
CENTENNIAL TRUCK LINES, INC., 301
Broadway, Jersey City, NJ 07306.
Representative: Thomas F. X. Foley, P.O.
Box F, Colts Neck, NJ 07722. Unfinished
attache cases, and materials and
supplies used in the manufacture of
unfinished attache cases, between New
York, NY, on the one hand, and, on the
other, Baltimore, MD, Los Angeles, CA,
Denver, CO, Washington. MO, Chicago,
IL, Richmond, VA, Orlando, FL,
Columbus, OH, Utica. NY, Pittsburgh,
PA. Indianapolis, IN, Portland, OR.
Providence, RI, Norton, MA, Hartford,
CT, Greensville, NC, Johnson City, TX,
Westville, NJ. Supporting shipper:
Glassman Box Co., 2343 41st Street.
Long Island City, NY 11105.

The following protest was filed in
Region 5. Send protests to: Consumer
Assistance Center, Intersate Commerce
Commission, Post Office Box 17150, Fort
Worth, TX 76102.

MC 115669 (Sub-5-4TA), filed
November 3, 1980. Applicant:
DAHLSTEN TRUCK LINE, INC., 101 W.
Edgar St., P.O. Box 95. Clay Center, NE
68933. Representative: Wilbur G. Hoyt
(same address as applicant). Silt and
saltproducts, from Lyons and Reno
County, KS, to points in WV. Supporting
shippers: American Salt Co., 3142
Broadway, Kansas City, MO 64111.
Carey Salt Div. of Processed Minerals,
Inc., 1800 Carey Bh d., Hutchinsou, KS
67501.

The following applications were filed
in Region 6. Send protests to: Interstate
Commerce Commission, Region 6 Motor
Carrier Board, P.O. Box 7413, San
Francisco, CA 94120.

MC 148328 (Sub.6-2TA}, filed
Novembr 14,1980. Applicant:
LEONARD ALLEN and/or GARY
ARIOTI, db.a. ALLEN TRUCKING, 112

Manzanitia Drive, West Covina, CA
91791. Representative: Leonard Allen
(same address as applicant), Contract
carrier, Irregular routes: (1)
Commodities used, sold or distibuted
by a manufacturer of Cosmetics (except
commodities in bulk), Between
Pasadena, CA, and points in the states
of AZ, ID, NV, OR. UT and WA, for the
account of Avon Products, Inc., for 270
days. Supporting shipper. Avon
Products, Inc., 2940 E. Foothill Blvd.,
Pasadena, CA 91121.

MC 146360 (Sub-6-ITA), filed
November 17,1980. Applicant: ALL
FREIGHT TRANSPORTATION, INC.,
P.O. Box 6699, Boise, ID 83707.
Representative: David E. Wishney, P.O.
Box 837, Boise, ID 83701. Contract
carrior, Irregular routes: Frozen -

Foodstuffs, except commodities in bdk
between points in the United States,
except AK and HL Restricted to traffic
originating at or destined to the faiclities
utilized by Ore-Ida Foods, Inc., for 270
days. An underlying ETA seeks 120 days
authority. Supporting shipper. Ore-Ida
Foods, Inc., 220 W. Parkcenter Blvd.,
Boise, ID.

MC 152680 (Sub-6-ITA), filed
November 17, 1980. Applicant:
ALLIANCE FREIGHTWAYS INC., P.O.
Box 2295, Los Angeles, CA 90051.
Representative: W.G. Reese, Registered
Practitioner, 623 E. Artesia, Carson, CA
90746. Paper, paper products and
supplies used in the manufacture
thereof. Excepting commodities in bulk.
Between San Francisco, CA and its
commercial zone on the one hand, and,
on the other points and places in the
states of NY, PA, NJ, and IL, for 270
days. Supporting shipper. Velo-Bind Inc-
6,0 Almanor Ave., Sunnyvale, CA 94086.

MC 116544 (Sub-6-22TA), filed
November 17,1980. Applicant: ALTRUK
FREIGHT SYSTEMS INC., 1703
Embarcadero Rd., Palo Alto, CA 94303.
Representative: Richard G. Lougee,
P.OB. 10061, Palo Alto, CA 94303.
Batteries, flashlights, store display
racks, electrical equipment and ports,
and anti-freeze (except in bulk) from the
facilities of Union Carbide Corporation
at or near Ashebaro & Greenville, NC;
Cleveland & Fremont, OH; Maryville,
MO. Red Oak, IA; Alsip & Chicago, IL;
Texas City, TX; and Torrance, CA to all
points in the U.S. (except AK and HI),
for 270 days. Supporting shipper Union
Carbide Corporation, 270 Park Ave.,
New York, NY. 10017.

MC 152691 (Sub-6--ITA}, filsd
November 12,1980. Applicant: SANTOS
RICO, d.b.a. AUTO TRANSPORTES,
1102 E. Francis, Corona, CA 91720.
Representative: Santos Rico (same as
applicant). Contract carrier:. Irregular
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routes: (:1) Magnetic recoidlng tape,
typewriter tape parts and electronic
parts and(2) Electronics, ,electronic
parts, instruihents andparts and
suppliesusedin the above, between
points in Orange.County, CA.and
Mexicali, Mexico for 270 days.
Supporting~shipper:.(1) -Certron Corp.;
1701S. State College Blvd., Anaheim,
CA and[2) Beckman Instruments, Inc.,
2500 HarborlBlvd., Fullerton, CA 92634.

MC 138322 (Sub.:-4TA), filed
November 12, 1980. Applicant BUY
TRUCKING, INC.,-9231 Whitmore St., El
Monte, CA 91733. Representative:
RobertFuller, 13215 E. Penn St., Suite
310, Whittier, CA 90602. OAifield
machinery, materkils, eqzipment and
supplies, andpipe-and wellcasing,
between (1)Lpoints in CA, nn.theone
hand, and,.on-the other, points inAR,
CO, KS, LAMT, NM,.OK, TXand Wy,
and (2) between points in TX,.onhe one
hand, and, on.the other,;points.inCQ,
MT and WY,.for.270 days. An
underlying ETA seeks 120 days'
authority. Supporting shipper There are
10 shippers. Theirstatements may be
examined at the Regional Office listed.-

MC 152681 (Sub-6--ITA), filed
November 17 1980. Applicant- FRANK
BATY, 2045 Tulare Way, Upland, CA
91786. Representitive:.FrankBaty (same
as applicant). Contraci-Carrier, Irregular
routes: Beermovingip foreign t.
commerce, from Detroit, MI and
commercial-zone to CA, for theaccount
of Passino Distributors, Inc., for 270
days. Supporting shipper. Passino
Distributors, Inc., 1515 West Mission
Road, Alhambra, CA.

MC 152670 (Sub-6-ITA), filed
November 12,1980. A-plicainb
CANNONMOVING & STORAGE, INC..
18335 Iona Ave., LemooreCA,93245.
Representative: Trucia Hedge t(same
address as applicant). Usedi-ousehold
Goods in a pack-and-crate coperation for
the United States Government, inand
between points in Kings County, CA,
Tulare County, CA, and Fresno County,
CA, for270 days. There-.areno
supporting shippers.

MC 138624.(Sub-6-2TA, filed
November 14, 1980. Applicant: CARGO
TRANSPORT, INC., Route .1, Box 510,
Corvallis, lVIT59828. Representative:
David E. Wishney.'P.O.Box 837,oBoise,
ID 83701. Salt imbuk, from the Tacilities
of Morton-Salt at or near.Saltair, UT to
points.in OR and WA, for270 days. An.
underlying ETA seeks 120 days
authority. Supporting Shipper: Moron
Salt Division of Morton-Norwidh
Products, Inc., -110 North 'WackerDfive,
ChicagolL 60606.

MC 152687 (Sub-6-1TA,Iiled
November 12, 1980,Applicant:,

CASCADE EXPRESS, INC., 1315 D NE.
134th, Vancouver, WA 98665.
Representative: George-R. LaBissoniere,
15 S. Grad'Way, Suite 233,Renton, WA
98055. Foodstuffs, -(I) from points in WA
to points in OR; (2) from WA and-OR to
points in CA, restricted to traffic moving
for the account offor-to or from-the
facilities ofNorthacific Canners and
Packers, Inc., for270 days.-Supporting-
shipper: North Pacific Canners and
Packers, Inc., 6200 S.E.McLoughlin.
'Blvd., Portland, OR.

MC 152688 (Sub-6-TA),filed
November 17, -1980. Applicant*
CHEMICAL DISPOSAL CO., INC., P.O.
Box 397, Rillito, AZ 85246. IT
Representative: A.MichaelBernstein,
1441 E. Thomas -Rd., Phoenix, AZ 85014.
Hazardous waste and hazardous waste
materials, fiom points inAZ to Beatty,
NV; Grand View, ID; WestCovina and
Kettleman City, CA, for 270 days. An
underlying ETA seeks 120 days
authority, Supportingsbipper. Arizona
PublicService Company, P.O. Box 21666,
Phoenix, AZ 85036.

MC 140943 .Sub-6-2TA), filed
November 14, 1980. Applicant:
CHEYENNE ROAD TRANSPORT, LTD.,
232,38thAve, N.E.,,Calgary, Alberta,
Canada T2E 2M2.-Representative: Grant
J. Merritt, 44441DS Center, Miniieapolis,
MN 55402..Drilling mud, anddrilling
mudadditives from MT,WY, and Gray's
HarborCounty, WA to points along the
internationalboundaryIne between the
U.S. and-Canada in WA, ID, MT, and
ND, for 270 days. An underlying ETA
seeks 120 days authority.'Supporting
shippers: Superior MudSales, Ltd., 600-
608 7th St.,;S.W., Calgajr, Alberta,
Canada; Apex MudService, Ltd., 322-
706.ZthAve., S.W., Calgary,.Alberta,
Canada; HojlimexjPriducts, Ltd., 5830
87th St., Edmontqn, Alberta, Canada;
Canamara Supply, Ltd, 126 Acheson
Road, Winlerburn, Alberta, Canada.

MC42487 (Sub-643TAJ, filed
November 13, 1980. Applicant: -

CONSOLIDATEDIFREIGHTWAYS
CORPORATIONOFDELAWARE, 175
Linfieldr., enloPark, CA-94025.
Representative: V..L.,Oldenburg, P.O.
Box 3062,Portland, OR 97208. Contract
carrier, irregular routes:.General
commodities, (except household goods
as defined by the Commission, and
Classes A andB explosives), from
Shelley, ID and.Clearfield, UT to
Clearfield, UT, Jersey City, NJ, -
Cockeysville, 1D andpoints in WI, MO,-
IL MI, IN, and OH, for the amount-ofR.
T. French Co., for 270.days. Supporting
shipper: R. T.French Co., 434S.
Emerson, Shelley, ID 83274.

MC 113678 (Sub-B-.27TAJ, iled.
November13,1980. Applicant: CURTIS,'

INC., 4810 Pontiac Street, Commerce
City, CO 80022. Representative: Roger
.M. Shaner (same as above).
Photographic paper and supplies and
materials and equipment related
thereto, between Denver, Co: Hastings,
MN; Billings, MT; Omaha, NE; Fargo,
ND; Richardson, TX; Salt Lake City, UT;
and Chehalies and Spokane, WA, and
points in the commercial zones of each
of the cities listed above for 270 days.
Supporting shipper: TransAmerlca Film
Service Corp., 433 W. Lawndale Dr., Salt
Lake City, UT.

MC 136605 (Sub-6-21TA), filed:
November 13, 1980. Applicant: DAVIS
TRANSPORT, INC., P.O. Box 8058,
Missoula, MT 59807. Representative:
Allen P.Telton (same as applicant).
Package shipments of house Jogs,
windows, shakes, shingles, dimensional
lumber and insulation, from Payette
County, ID to points in and west of WI,
IL, iMO, AR, LA, for 270 days. An
underlying ETAseeks 120 days
authority. Supporting shipper.
Homestead Log Company, P.O. B. 161
Industrial Park, Payette, ID 83661.

MC 128685 (Sub-6-ITA), filed
November 14,1980. Applicant- DIXON
BROS., INC., P.O.D. 8, Newcastle, WY
82701. Representative: Jerome Anderson,
100 Transwestern Bldg., Billings, MT
59101. Petroleam or coal products and
crude petroleum, naturalgas or
gasoline, between points in WY, SD, NB,
CO andMT for 270 days. Supporting
shippers: There are eight supporting
shippers. Their statementsmay be
examined at the Regional office listed.

-MC 121762,(Sub-6-TAJ, fied
November 17, 1980. Applicant: -
DRISKELL TRUCKING, INC.,4739
DurfeeAve., Pico Rivera, CAg9Omi0.
Representative: Richard C. Cello,2300
CaminoDel Soli Fullerton, CA 92633.
'Contract Carrier, Irregular routes:
Upholstered, Rattan, Metal and Wood
Furniture; and, Air Filtering Equipment,
From points -in Los Angeles and Orange
Counties, CA to points inUT, NM, AZ,
NV, OR, WA, ID, CO, CA and TX, and,
frompoints in OR and TX to points In
AZ,.NV, CA, UT, and ID, for 270 days.
Supporting shippers: There fire six
shippers. Their statements may be
examined at the Regional office listed,

MC 121762 (Sub-6-2TA), filed
November 17,1980. Applicant:
DRISKELL TRUCKING; INC., 4739
Durfee Ave., Pico Rivera, CA 90660.
Representative: Richard C. Celio, 2300
Camino Del Sol, Fullerton, CA 92033.
Contract Carrier, Irregular-routes:
Furniture of rattan, metal or wood
construction; air filtering equipment
paper and paper products; and,
.equipment, materials and supplie used
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in the manufacture and distribution of
the above commodities, except
commodities in bulk, Between the
Facilities of Scott Paper Company
located in the states of CA, OR, and
WA, on the one hand, and, on the other,
all points located in the states of AZ,
CO, ID, NV, OR, TX, and WA, for 270
days. Supporting shipper: The Scott
Paper Company, Scott Plaza II,
Philadelphia, Pa. 19113.

MC 152683 (Sub-6-1TA), filed
November 17,1980. Applicant: RICK
ENDRESEN COMPANY, 709 S. Lane,
Seattle, WA 98104. Representative: R.
Patrick McGreevy, Ballard Building,
Suite 210, Seattle, WA 98107. Contract
carrier. Irregular Routes: (1) Alcoholic
beverages, moving in bond, from the
storage facilities of Cloud Trading
Company, Inc, at Seattle, to ports in
WA and OP, for 270 days. Supporting
shipper. Cloud Trading Company, Inc.,
1035 22nd Avenue, Oakland, CA 94806.

MC 151191 (Sub-6-3TA), filed
November 17,1980. Applicant:
ESPENSCHIED TRANSPORTATION
CORPORATION, 322 South 600 East,
Centerville, UT 84014. Representative:
Lee E. Lucero, 450 Capitol Life Center,
Denver, CO 80203. Contract carrier,
irregular routes: Merchandise dealt in
by retail department stores, between
points in CO, ID, MT, UT and WY for
270 days. Supporting shipper: Spiegel,
Inc., 1515 West 22nd St., Oak Brook, IL
60521.

MC 125433 (Sub-6-40TA), filed
November 17,1980. Applicant: F-B
TRUCK LINE COMPANY, 1945 So.
Redwood Rd., Salt Lake City, UT 84104.
Representative: John B. Anderson (same
as applicant). (1] Paper, except building
paper, (2) Sanitary tissue stock; (3)
wrapping paper, wrappers and coarse
paper (4) sanitary tissue and health
products; (5) containers and boxes,
paperboard, fiberboard and pulpboard,
(6) Drug. Bio Products, Medical
Chemicals, and Pharmaceutical
preparations; (7) Soaps, detergents and
cleaning preparations, cosmetics and
other toilet preparations except
electrical, and miscellaneous parts and
supplies incidental to the manufacture,
distribution of the above commodities,
between points in the U.S., restricted to
traffic moving between the facilities of
Scott Paper Company, for 270 days.
Supporting shipper: Scott Paper
Company, Scott Plaza I, Philadelphia,
PA 19113.

MC 125433 (Sub-6-41TA), filed
November 17,1980. Applicant: F-B
TRUCK LINE COMPANY, 1945 So.
Redwood Rd., Salt Lake City, UT 84104.
Representative: John B. Anderson (same
as applicant). (1) Paper, except building

paper, (2) sanitary tissue stock or health
products, (3) paper bogs, wrapping
paper and coarse paper by Major
Industries Code-Class 26--Pulp. Paper
and Allied Products, between at or near
Flagstaff, AZ, Pryor, OK, St. Helens, OR
and LaPalma, CA, on the one hand, and
on the other, points in the U.S. for 270
days. Supporting shipper:. Orchid Paper
Company, 5911 Fresca Drive, LaPalma,
CA 90623.

MC 116457 (Sub-6-3TA), filed
November 13,1980. Applicant:
GENERAL TRANSPORTATION
INCORPORATED (P.O. Box 6484),
Phoenix, AZ 85005. Representative: D.
Parker Crosby (same as applicant).
Laminated wood beams, roof structure
materials and materials, equipment and
supplies used in the manufacture and
distribution thereof (except in bulk in
tank vehicles), between points in
Apache County, AZ and points in and
west of LA, AR, MO, IA and MN, for 270
days. Supporting shipper Madera
Lumber Sales, Inc., P.O. Box 2551, Mesa,
AZ 85204.

MC 144860 (Sub-6-2TA), filed
November 14, 1980. Applicant: GLOBAL
VAN LINES, INC., One Global Way,
Anaheim, CA 92803. Representative:-
Alan F. Wohlstetter, 1700 K Street NW.,
Washington, DC 20006. Contract carrier,
irregular routes, copying, duplicating or
reproducing machines and materials,
supplies, parts and accessories used in
the manufacture, distribution,
installation or operation of copying,
duplicating, or reproducing machines,
between points in the U.S. under
continuing contracts with the Xerox
Corporation for 270 days. Supporting
shippers: Xerox Corporation, 800 Phillips
Road, Building 214B, Webster, NY 14580,

MC 126996 (Sub-6-3TA), filed
November 12,1980. Applicant: GOLDEN
TRANSPORTATION, INC., P.O. Bux
26908, Salt Lake City. UT P,1125.
Representative: Stanley C. Olsen, Jr.,
7400 Metro Boulevard, Suite 411, Edina,
MN 55435.4 ANen.vernpt foods and
kindredprodccts, from Steele County,
MN, on the one hand, and, on the othcr,
points in AZ, CA, CO and UT for 270
days. Supporting shipper: Geo. A.
Hormel & Co, PO. Box 6W0, Austin, MN
55912

MC 150726 (Sub--4TA), filed
November 17, 1980. Applicant: HILGO
TRANSPORT, INC., PO. Box 149,
Selma, CA 93662. Representati% e:
Thomas ,NI Loughran, 10-0 Bush St., 21st
Floor, San Francisco. CA 94104. (A) air
and entraining agent solution, (B]
concrete or masonry plasticizer and
water reducing compound, and, (C)
lignin, liquor, in bulk and tank vehicles,
from Los Angeles, CA to Phoenix, AZ

for 270 days. An underlying ETA seeks
120 days authority. Supporting shipper:
IV. R. Grace Co., 7237 E. Gage Ave., Los
Angeles, CA 90040.

MC 110639 (Sub-6-7TA), filed
November 17,1980. Applicant: INCO
EXPRESS, INC., 3600 South 124th ST.,
Seattle, WA 98168. Representative:
James T. Johnson, 1610 IBM Bldg.,
Seattle, WA 98101. Cardboard
containers andpaper products from
points in Los Angeles and Orange
Counties, CA to points in OR and WA,
for 270 days. Supporting shipper:.
McCabe Quality Meats, 13650 N.E.
Whitaker Way, Portland, OR 97220,
California Stocktab Co., 11937 Woodruff
Avenue, Downey, CA 90241.

MC 139906 (Sub-6-47TA), filed
November 13,1980. Applicant-
INTERSTATE CONTRACT CARRIER
CORPORATION, P.O.B. 30303, Salt Lake
City, UT 84127. Representative: Richard
A. Peterson, P.O.B. 81849, Lincoln, NE
68501. Bakery products, from the
facilities of Interbake Foods, Inc., at or
near Tacoma, WA to North Sioux City,
SD for 270 days. An underlying ETA
seeks 120 days authority. Supporting
shipper: Interbake, Inc., P.O.B. 27487,
Richmond, VA 23261.

MC 139906 (Sub-6--48TA), filed
November 13,1980. Applicant:
INTERSTATE CONTRACT CARRIER
CORPORATION, P.O.B. 30303, Salt Lake
City, UT 84127. Representative: Richard
A. Peterson, P.O.B. 81849, Lincoln, NE
68501. (1) Medical and surgical
equipment and supplies, and (2) parts,
materials and supplies used in the
manufacture, sale or distribution of the
commodities listed in (1) above, (except
in bulk) between the fadlities of the
Bard-Parker Division of Becton
Dickinson and Company at or near Los
Gatos, CA and Ocala, FL- and (2)
between the facilities listed in (1) above
on the one hand, and, on the other, the
facilities of Automated Moulding
Company at or near Pamona, CA the
facilitie3 of the Bard-Parker Division of
Becton Dickinson and Company at or
near Hancock, NY and Salt Lake City,
UT, and (3] from the facilities listed in
(1) above to Benecia, CA; Atlanta, GA;
Itasca, IL: Fairfield, NJ; Dallas, TX; and
points in their respeztive commercial
zones, for 270 days. Supporting shipper:.
Becton Dickinson and Co., Stanley St.,
East Rutherford, NJ 07070.

MC 125952 [Sub-6-BTA), filed
November 14,1980. Applicant:
INTERSTATE DISTRIBUTOR CO., 8311
Durango St. SW., Tacoma, WA 98499.
Representative: George R. LaBissoniere,
15 S. Grady Way, Suite 233, Renton, WA
98055. Contract carrier, irregular routes:
(1) such merchandise as is dealt in by
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wholesale, .retail, chain grocery and
food business houses and agriculturdl
feedbusiness houses and soyproducts,
and (2) materials, equipment and
ingredients and supplies usedin the
development, manufacture,-distribution
and sale of the items in (1).above
(except in bulk), between'the facilities
of Ralston Purina Company at or near
Denver, CO, and points in AZ, for,27o
days. Supporting shipper: Ralston Purina
Company, Checkerboard Square, St.
Louis, MO 63188.

MC 152528 (Sub-6-1TA), iled
November 17, 1980. Applicant: KERWIN
F, JENSEN, P;O. Box 308, Cleveland, UT
84518. Representative: Harry D. Pugsley,
1283 East South Temple #501, Salt Lake
City, UT 84102. Contract carrier,
Irregular routes: Coal, in bulk, from the
Pinnacle Mine in Deadman Canyon in
Carbon County, LJT toxailheads in
Carbon County, ,UT for the account of
Tower Resources, Inc., for 270 days.
Stipporting shipper. TowerResources,
Inc., P.O. Box 1027,_Price, UT 84501.

MC 140827 (Sub-6-3TA), filed
November 13, 1980. Applicant: MARKET
TRANSPORT, LTD., 110 North Marine
Drive, Portland, OR 97217.
Representative: Nick I. Goyak, 555
Benjamin Franldinplaza, One
Southwest Columbia, Portland, OR
97258. (1) Paperand paperproducts; and
(2] Equipment, materials and supplies
such as are usedinthe production,
manufacture, packaging,narketing and
distribution-of thecommodities-named
in (1) above, from Toledo, ORto -points
in CA for270 days.An underlyingETA
seeks 120.days. Supporting.shipper
Georgia-Pacific Corporation, 900 SW.
Fifth Avenue, Portland, OR 97204.

MC 152678 (Sub-6-ITA), filed
November 17,1980. Applicant: JOHN
MATTOS, d.b.a.J.MATTOS
TRUCKING. 1088 Belford.Drive, San
Jose, CA 95132. Representative: Philip ].
Bovero, 3798 Flora Vista Ave., Santa
Clara, CA 95051. (1) Foods, foodstuffs,
food treating'compounds,, chemicals,
preservatives and additives; [2)
Groceries and grocers' supplies; (3)
Materials, -supplies, equipmentknd
advertising material used in -the
manufacture, sale and distribution of
commodities described in (1) and'(2)
above (except inbulk) between San
Jose, CA and Reno, NV including the
commercial zones thereof, for 270 days.
Supporting shipper: Cbmpass'Trading
Company, Inc., 975 YosemitefDrive,
Milpitas, CA.95035.

MC 152685 {Sub-6-ITA), filed
November12,1980. Applicant: RON
NOBACH TRUCKING, INC., 7404 44th
Ave. NE., Marysville, WA 98270.

Representaive: James T. Johnson, 1610
IBM Bldg., Seattle, WA.98101.,Cheese
and cheeseproddicti, from MLVernon,
WA to Logan, UT., for 270 days.
Supporting shipper. JDairy Marketing-
Washington Cheese, P.O. Box 1267, Mt.
Vernon, WA.

MC 1977 (Sub-6-8TA), filed November
12, 1980. Applicant:NORTHWEST
TRANSPORT SERVICE, INC., 5601
Holly St., Commerce City, CO 80022.
Representative: Leslie R. Kehl, 1660
Lincoln St., Suite 1600, Denver, CO
80264. Contract carrier, Irregular
Routes; General ommodities (except
household goods as defined by the
Commission). Detween points in the U.S.
.under cbntinuing contract(s) with the
Pori of Seattle for270 days. Supporting
shipper. ThePort of Seattle, P.O. Box
1209,'Seattle, WA 98111.

MC 124692 (Sub-6-25TA), filed
November 13, 1980. Applicant:
SAMMONS TRUCKING, P.O. Bbx 4347,
Missoula, MT 59806. Representative:
-James B. Hovland, Suite M-20, 400
Marquette Ave., Minneapolis, MN 55401.
Reinforcedfibeglass products, from
Seguin and Houston, TX; Anaheim, CA
and Cleveland, OH to points in the J.S.
(except AK and I:%I, for 270 days.
Supporting shipper:Xerxes Tiberglass,
Inc., 7901 Xerxes Avenue South,
Bloomington, MN 55431.

MC 126514 (Sub-6--TA), filed
November 17, 1980. Applicant:
SCHAEFFER TRUCKING, JNC., 5200
West Bethany Home Rd.,,Glendale, AZ
85301. Representative: LeonardR.
Kofkin, 39 SouthLaSalle.St., Chicago,.IL
60603. Such commodities as are dealt in
or used bymanufacturers ofelectrical
products, between the facilities of-the
General Electric .Company, Los Angeles,
CA, Ontario, .CA, and Seattle, WA on
the oneihand, and on the other, points in
the U.S. for 270 days.-Supporting
shipper. General 'Electric Company, 234
East Main St., .Ontario, CA 91761.

MC 152682 (Sub-6-ITA), filed.
November 12, 1980. Applicant*
THOUSAND TRAILS, INC., 4800 S.
188th Way, Seattle, WA 98188. "

Representative: George.R. LaBissoniere,
15 S. Grady Way, Suite 233, Renton, WA
98055. Passengers and their bqggage in
special and charter round trip .
operations between points.in WA, on
the one hand, and points in the U.S.,
excluding HIl, on the other, forl8O days.

MC 144846 (Suib-6-3TA), filed
November 14,1980. Applicant:
TRANSTATES, INC., 2761 East White
Star, Anaheim, CA 92806.
Representative: DavidP. Christianson,
707 Wilshire Boulevard, Suite 1800i Los
Angeles, CA,90017. Paper and paper
products; plasticarticles, expanded;and

equipment, materials, and supplies used
in the manufacture and distribution of
the above products (except commodities
in bulk), between all points in the
United States (except AK and HI),
restricted to shipments originating at or
destined to the facilities of Scott Paper
Company, for 270 days. Supporting
shipper: Scott Paper Company, Scott'
Plaza II, Philadelphia, PA 19113.

MC 143775 (Sub-6-31TA), filed
November 14, 1980. Applicant:,PAUL
YATES, INC., P.O. Box 1059, Glendale,
AZ 85301. Representative: Michael R.
Burke (same address as applicant).
Foodstuffs (except in bulk), from Los
Angeles, CA, and its commercial zone,
to Phoenix, AZ, -Columbus, GA, Chicago,
IL, Emporia, KS, Hutchinson, KS, Kansas
City, KS, Wichita, KS, New Orleans, LA,
Dallas, TX, Houston, TX, San Antonio,
TX, and Milwaukee, WI, and their
respective commercial zones, for 270
days. Supporting shipper. Southern
Foods, 5353 Downing Street, Vernon, CA
90058.

MC 115523 (Sub-6--TA), filed
November 17, 1980. Applicant: CLARK
TANKLINES COMPANY, 1450 N. Beck
St., Salt Lake City, UT,84110.
Representative: Melvin J. Whitear (same
as applicant). Potash, from Potash, UT
(near Moab, UT), to AZ, CA, CO, ID,
NM, NV, MT, OR, WY, and WA4 for 270
days. Supporting shipper. Van Waters &
Rogers tdivision of UNIVAC, 84110,

MC 143336 (Sub-6-1TA), filed
November 18, 1980. Applicant: BAY
RAPID TRANSIT COMPANY,JINC., P.O.
Box 3258, Salinas, CA 93912.
Representative: John Paul Fischer, 258
Montgomery Street, San Francisco, CA
94104. Passengers and their baggage in
(1) charter operations originating at
points in Monterey, San Benito and
Santa Cruz Counties, CA, extending to
points in OR, WA, CA, ID, UT, NM, AZ,
MT, WYand CO; (2) charteroperations
originating at points in Santa Clara
County, CA, and extending to points In
OR, WA, CA, ID, UT, NM, AZ, MT. WY,
CO andNV; and (3) special operations
originating at points in Monterey, San
Benito, Santa Cruz and Santa Clara
Counties, CA, and extending to points in
OR, WA, CA, ID, UT, NM, AZ, MT, WY,
CO and NV, for 180 days.A
corresponding ETA seeks 90 days
authority. Supporting shippers: There
are fourteen (14) shippers. Their
statements may be examined at the
Regional office listed.

MC 138875 (Sub-6-3TA),filed
November 17, 1980. Applicant-
SHOEMAKER TRUCKING COMPANY,
11900 Franklin Rd., Boise, ID 83709.
Representative: Patricia A.Russell
(same as applicant). Structural wood
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products and accessories (except
commodities in bulk), from Eugene, OR
to points in IA, IL, IN, KS, MI, MN, MO,
NE, OH and WI, for 270 days.
Supporting shipper(s): Trus Joist
Corporation, 195 Bertelsen Road,
Eugene, OR 97402.

MC 151028 (Sub-6-44TA, filed
November 18,1980. Applicant:
CONSOLIDATED FREIGHTWAYS,
CORPORATION OF DELAWARE, 175
Linfield Dr., Menlo Park, CA 94025.
Representative: V. R. Oldenburg, P.O.
Box 3062, Portland, OR 97208. Contract
carrier, Irregular routes: Salt in
packages and blocks, from Clearfield,
UT to points in IL, IA, IN, MO, KS, MN
and WI, under a continuing contract or
contracts with Great Salt Lake Minerals
& Chemical Corporation, for 270 days.
Supporting shipper(s): Great Salt Lake
Minerals & Chemical Corporation, P.O.B.
1190, Ogden, UT 84402.

MC 152170 (Sub-6-ITA), filed
November 13,1980. Applicant: PUTNAM
MOVING & STORAGE, INC., 302 Via
Del Norte, Oceanside, CA 92054.
Representative: Patrick Collins, (same
as applicant). Used household goods
and unaccompanied baggage in
connection with a pack-and-crate
operation between points in San Diego
and Orange Counties, CA, for the
account of the Department of Defense,
for 270 days. An underlying ETA seeks
120 days authority. Supporting
shipper(s): Camp Pendleton Marine
Corps Base, Traffic Management
Officer, Base Materiel Btn., P.O.B. 1430,
Oceanside, CA 92054.
Agatha L Mergenovich,
Secretary
[FR Doc. 80-36913oFied 11-25- 8 45 am]

BILLING CODE M-35-01-MI

[Directed S.O. No. 13981

Kansas City Terminal Railway Co.-
Directed To Operate Over-Chicago,
Rock Island and Pacific Railroad Co.,
Debtor (William M. Gibbons, Trustee);
Accounting Report-Instructions
Concerning Final Accounting
Procedures and Reports
AGENCY: Interstate Commerce
Commission.
ACTION: Decision.

SUMMARY: On July 22, 1980, the Kansas
City Terminal Railway Company (KCT),
as directed rail carrier over the lines of
the Rock Island Railroad (KCT-DRCJ,
requested instructions from the
Commission regarding the final
settlement of the accounting associated
with directed service. The Commission
has selected a cut-off date for the filing

of accounting charges and other claims
against KCT-DRC and has ordered all
railroads and railroad labor
organizations to notfy KCT of their
willingness to meet the cut-off dates.
The Commission has also specified the
format of KCT's final report.
DATE: This decision is effective on
November 18,1980.
FOR FURTHER INFORMATION CONTACT.
William Moss (202} 275-7510 or Richard
Schiefelbein (202) 275-0826.
SUPPLEMENTARY INFORMATION: On July
22, 1980, the Kansas City Terminal
Railway Company IKCT) petitioned the
Commission for instructions on the
proper handling of various accounting
functions related to the KC'rs operation
of the Rock Island Railroad (RI) under
directed service (KCT-DRC). Directed
service terminated on March 24,1980,
with limited wind-down operations
continuing over RI lines until March 31,
1980. In its petition, KCT outlined
several standard railroad accounting
rules which permit inter-railroad billings
for a movement to occur long after the
date of the movement. In the case of
damage to another railroad's equipment,
billing can be as much as five years
after the car is damaged. Most of the
accounting rules cited in KCIs petition
involve time frames of 2-3 years after a
movement occurred.

We are deeply concerned about the
public costs which would be involved if
a large accounting staff were maintained
by KCT to handle accounting claims for
several years. We are, at the same time,
interested in assuring that all valid
accounting claims are handled properly
and that all directed service
responsibilities to other carriers and to
the public are concluded in an equitable
manner.

In order to balance these goals, we
analyzed the railroad accounting rules
and practices to determine a reasonable
cut-off date for claims against the KCT-
DRC. Our intention was to develop a
cut-off date wbich provided railroads
and other parties %ith claims against the
KCT-DRC sufficeknt time to prepare and
submit thu.' ck-ims, .%hilo at the same
time avoiding a multi-year extension of
directed service sutsidization by the
federal government.

We have selected March 1,1981 as a
reasonable cut-off date for the filing of
claims by other r.ilroads, railvay labur
organizations, and other creditors
against the KCT-DRC as directed carrier
over the RI. The failure to file a claim by
March 1, 1981 will not prevent ultimate
payment of an otherwise valid claim.
However, claimants should be aware
that they may face substantial delays in

the processing and payment of claims
filed after the cut-off date.

We are ordering KCT-DRC to
expedite the handling and settlement of
all claims received by the cut-off date.
After those claims are precessed and
settled, we intend, at a minimum, to
reduce the KCT-DRC directed service
accounting force to a minimum staffing
level. If feasible, we will eliminate all
accounting functions.

We remind parties with claims against
KCT-DRC that the costs of directed
service have virtually exhausted the
Commission's S80 million approp.-fatizn
for directed service. After the
appropriation is exhausted, payment on
any subsequent claims may require an
additional Congressional appropriation.

Because railroad accounting rules are
agreements among the railroads, we are
not in a position to modify those rules
directly. We are, however, ordering the
chief accounting officer of each railroad
to notify the KCT-DRC within 20 days of
service of this order indicating to the
KCT-DRC whether or not that railroad
will comply with the established cut-off
date for claims. We are similarly
ordering the representatives of the
railway labor organizations to notify
KCT-DRC of their willingness to meet
the March 1, 1981 cut-off date for the
filing of claims.

We are ordering KCT-DRC to notify
us of the responses received from the
railroads and labor organizations. We
are also ordering KCT-DRC to cancel
any transit tonnage which has not
moved from the transit point by January
1.1981. In addition, due to the reduction
in accounting staff anticipated after
March 1.1981, it would be extremely
difficult to respond within the time
frames required by certain claims.
Therefore, the time periods specified in
any accounting rules or collective
bargaining agreements which require
KCT-DRC to respond to a claim withi a
certain period will not be applicable
after March 1,1931.

We have also provided that shippers
filing claims, such as overcharge claims,
after March 1, 1981, vill look only to
KCT-DRC for payment, even on
interline movements, so long as the
other railroad involved in the m.vement
filed all its claims by the March 1,1981
cut-off date.

We have reviewed the report format
specificd in the directed ssvice
regulations. § 1126.2 of Title 49 of the
Code of Federal Regulations. That
reporting format is better suited to a
limited directed service operation, and
is not useful in accounting for the
operation of a major railroad system,
such as the Rock Island. We are
specifying a different reporting format
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for the KCT-DRC directed service
operations; that format is presented in
the Appendix to this order.,

We are also establishing two
reporting dates for the operations. KCT-
DRC is being ordered to file ar
unaudited interim report on November
20, 1980, covering the period through
July 31, 1980. KCT-DRC is being ordered
to file its final accounting report,
covering the same period, by May 31,
1981.

It is ordered:
1. Each railroad and railway labor

organization which.has a claim against
KCT-DRC shall notify the Chief
Accounting Officer of KCT-DRC within
20 days of the service date of this order
of Its willingness to file all claims
against KCT-DRC by March 1, -1981.

2, Any claims filed by shippers
subsequent to March 1, 1981 will be the
sole responsibility of KCT-DRC, even if
the claim applies to an interline
movement, so long as the otherrailroad
involved in the movement filed all its
claims by March 1, 1981.

3.'K9T shall notify the ComrAission in
writing within 30 days of the service .
date of this order of the responses it has
received from the railroads, railway
labor organizations, and creditors.

4. KCT shall cancel any KCT-DRC
transit tonnage which has not been
moved from the transit point by January
1, 1981.

5. After March 1, 1981, any accounting
rules or collective bargaining
agreementq which require KCT-PRC to
respond to a claim within a specified
time period shall not be applicable.
1 6. KCT shall expedite the processing
and settlement of all claims filed by
March 1, 1981.

7. KCT shall file its directed service
accounting report required by 49 CFR
1126.2 in jhe format specified in the
appepdix to this order. KCT shall file its
unaudited interim report of revenues,
expenses and income as of July 31, 1980
no later than November 20, 1980. KCT
shall file its final accounting report as of
July 31, 1980, no later than May 31, 1981.
KCT shall separate transactions
between directed service through July
31, 1980 and subsequent ac6ounting
wind-down costs. KCT's accounting
report must contain standard-required
footnotes under generally accepted
accounting principles.

This decision does not significantly
affect the quality of the human
environent, or the conservation of
energy resources.

Dpcided: November 17, 1980.
(49 U.S.C. 10321 and 111.25)

By the-Commission, Chairman Gaskins,
Vice Chairman Gresham, Commissioners
Clapp, Trantun, Alexis, and Gilliam.
Agatlia L. Mergenovich,.
Secretary.

Appendix-Kansas City Terminal Railway
Company, Directed Rail Carrier of Chicago,
Rock Island and Pacific Railroad Company,
Union Station, Kansas City, Missouri 64108

Directed Service Order No. 1398-Report of
Revenues, -Expenses and Income
, For the Period Beginning and

Ending

Une Nearest

whole dollar

Opersting revenues:'

2. Passenger... ... .... .. .......... ,.....

3. All other operating revenues ....................

4. Total .. _ _ _ - _ -_.. . . _.. . .. ....

5. Passenger service subsidy (RTA)........

6. Total railway operating revenues.... ...............

Operating expenses:
7. Way and structures..... ......................
8. Equipment.... . .._ . ... . ...... ..
9..Transportation.... .................

10. General and adm instrat

11. Total railway operating expenses ...........

12. Loss from railway operations..........

Other expenses (income):
.13. Otherincome...............

14. Other deductions...........................
15. Kansas City Terminal Railway Co.-

Allowance for prot... ........ :.......................
16. Loss (deficit from operations)...........................

'Operating revenue is to exclude ICC funding.
Note: See accompanying accounting policy disclosures and

notes to financial statements.

Kansas City Terminal Railway Company,
Directed Rail Carrier of Chicago, Rock Island
and Pacific Railroad Company, Union Station,
Kansas City, Missouri 64108

Directed Service Order No. 1398--Balance
Sheets

For the-Period Ending

NearestUne whole dollar

Current assets:
- 1. Cash and temporary cash Invest-

ments................... ............................
2. Special deposits-_........................................
3. Accounts receivable-interine and-
customers-net.......................

4. Accounts receivable (Wim. M. Gib-
bons, Trustee, Rock Island) net....................

5. Materials and supplies ... ................
6. Other current assets.. ........................

Y Total crarent Assets ....... .
Other assets:

8. Total assets ..................................

Current liabilities:
9. Accounts and wages payable

10. Accounts payable (nm. M. Gibbons,
Trustee. Rock Island) net........ .......... ..

11. Other current liabilities .....................

I.C.C. funding received:
12. I.C.C. funds received ..............................
13. Loss from railwayoperations...........................
14. Total I.C.C. funding and losses ..... .........

Note: See accompanying accounting policy disclosures and
notes to financial statements.

Kansas City Terminal Railway Company,
Directed Rall Carrier of Chicago; Rock Island
and Pacific Railroad Cotnpany,Unilon Station,
Kansas City, Missouri 64100

Directed Service Order No. 1308-.r
Reconciliation of I.C.C. Funds Received

For the Period Ending

Newest
Lino whole dollar

1. Net loss from railway operations . ......
Less non-cash charges (future cash requ!ro.

ment):
2. Accounts and wages payable ...........................
3. Casualty reserves .................. . ...
4. Estimated vacation liability .... ..........................
5. Accounts payable (Win. M. Gibbons-
Trustee--Rock Island) .......................... ..............

6. Other accrued liabilities . ...............

7. Total cash applied to operations .................
N

Add other cash provided (future cash colleC.
tions):

8., Accounts receivablto-Customors
and other ..... ..............................................................

9. Accounts receivable (Win. M. Gib-
bons-Trustee-Rock Island) . .........

10. Prepaymbnt .... ...............................................

11. Other current assets . ............ .......... .....

12. Total other cash applied ......................

13. Total Cash applied ............ .....

14. Cash In banks .................... .....

15. ' Total I.C.C. funds received ....... ..............

Note: See accompanying accounting policy disclosuros and
notes to financial statements.

Kansas City Terminal Railway Company,
Directed Rail Carrier of Chicago, Rock Island
and Pacific Railroad Company, Union Station,
Kansas City, Missouri 64108

Directed Service Order No. 1398--Notes to
Financial Statements

Additional Comments

BILLING CODE 7035-01-M
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V IRIFICATION

Te foregoing repurt shall be ierified by the oath if the -ffk,.er Li q ' eontr,, of the .:, ntin t of the rep 'tdent. Thi
report sfall also be Nerified by the vath of the presl:nt or o tbr chIf offizer of the rzpridrtot, uri%!s the raspondent
states that such officer has no corlrol over the respvdettt's ac-,untrr., arid rcrorttn'

(To be made b. the officer liaijuv -, .tr of the oco-:it,,' of Ote rcp, vi nt)

State of

Ccu:-! of

makes olath and sas ta hle Lois_
|l:^t : [ t!-2 t q 2 C4I , k afifi:m(Insrt here name .,f tPe aifianij

t&at it is his duty to have super.irrn ,'.er the bL,k ,. aof oi YL? K ,n'vat a1 to e,,ntrol tc ranrier in wvli,,h vaZch
books ate kept, that he knows tha* sud, books have bceen kepy in -1 tarh d ,' tLe2 rrvw ca,;:rcd by ths rc t.tbt
he knros that tl e entries contdrined in this report relatw ' tow a. wlttr1 Ta. t::B prcarjin % ordar,:C eth the
provsions of the Uniform S:,stem ,,f Accounts f3 Rajr r-As ard .Ihr -Antxr, iid rQportirr' dlrcvrt;. of thi3
Commission; that he believes that all other staten'ents of ft!.t intan.; i tLis rep rt are true, and that thai rcpwt is a
correct and complete statenient, accurately taken ?r.x ttz Iks arid crJ;.. of 11 huar2e and at t'-s of tLe
abowe-named respondent dunig the period of time from and )iditri-

lq--, to and includals it)

Subscribed and sworn to before irte, a ______________________________________in and for the2 Stade cand

cayunty above named, this da_ 1,4f ,

My commission expires

Use an
L.S.

impression seal f, Ir -t ol cra 4tronz

S.PPLEM[\TAL OATH
(By the president or other Lhxef , ,!e7:r Cf the rC rnt)

"d to ad-1wi t2r cith3)

State of

Counts of

tln.ri here nimre of the afi nt)

makes oath and fa,, s that Le is -...... _-____

(t Es¢t tz'. t! C.F i t 'It2 of t : afiaL a)

itnsi.rt tcre f~ 'at i ll:. sr2Etz 0A it, i-7:a111

that I': ha: uarefuUl examined the foregoing rcrt, th,1 t 71 b.; 1,.1t all tafr V,15 of fast contun.d in tLre _aid report
are t-ae. and that the said report is a correct and ccmplete st,2tn:it oif th2 a end affurs of the above-namd
respo Ient and the operations of its property during tM per1ti, df time frni ax] 'r-Au .Qa

.19 -, to and izncluding _1_Io__

I A rwt w of Jf72n!

Suberibed ard sv.orn to before me. a in a1 for tLh State and

counrtx aboie rained, this .dy of ,10*

My C ommission expires

Usa an
LS.

impression eal P atmrc t .. L~ar aii 2 i2.ri to alm'r'tr 0a71

L-R DxO-. 7035-'I- 4
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[Docket No. AB-156 (Sub-No. 9F)]

Delaware and Hudson Railway Co.-
Abandonment-In the Towns of
Balston and Milton, NY; Findings

Notice is hereby given pusuant to 49
U.S.C. 10903 that by a Certificate and
Decision decided September 30,1980, a
finding, which is administratively final,
was maae by the Commission, Review
Board Number 5, stating that, subject to
the conditions for the protection of
railway employees prescribed by the
Commission in Oregon Short Line R.
Co.-Abandoment Goshen, 360 I.C.C. 91
(1979), the present and future public
convenience and necessity permit the
abandonment by the Delaware and
Hudson Railway Company of its line of
railroad known as the Ballston Spa
Industrial Track which extends from
milepost A 31.32 to milepost 31.79, a
distance.47 miles. A certificate of public
convenience and necessity permitting
abandonment was issued to the
Delaware and Hudson Railway
Company, Since the investigation has
been completed, the requirement of
§ 1121.38(a) of the Regulations that
publication of notice of abandonment
decisions in the Federal Register be
made only after such a decision .
becomes administratively final was
waived.

Upon receipt by the carrier of an
actual offer of financial assistance, the
carrier shall make available to the
offeror the records, accounts, appraisals,
working papers, and other documents
used in preparing Exhibit I (Section
1121.45 of the Regulations). Such
documents shall be available during
regular business hours at a time and
place mutually agreeable to the parties.

The offer must be filed with the
Commission and served concurrently on
the applicant, with copies to Ms. Ellen
Hanson,-Room 5417, Interstate
Commerce Commission, Washington,
D.C. 20423, no later than December 8,
1980. The offer, as filed, shall contain
information required pursuant-to
§ 1121.38(b)(2) Ind (3) of the
Regulations. If no such offer is received,
the certificate of public convenience and
necessity authorizing abandonment
shall be become effective 30 days from
the service date of the certificate.

Aghtha L. Mergenovich,'

Secretary.

(FR Doe. 80-35856 Filed 11-25-0: 8:45 ccii

[Docket No. AB-55 (Sub-35F)]

Seaboard Coast Line Railroad Co.-
Abandonment-Near S & E Junction at
Beck Hammock, FJ4. Findings

Notice is hereby given pursuant to 49
U.S.C. 10903 that by a decision decided
September 8,1980, a finding, which is
administratively final, was made by the
Commission, Review Board Number 5,
stating that, the public convenience and
necessity permit the abandomment by
the Seaboard Coast Line Railroad
Company of its line of railroad known
as the S & E/Beck Hammock segment,
which extends from milepost 770 in the
City of Sanford, FL, to milepost 773.93
known as Beck Hammock, in Seminole
County, FL, subject to the conditions for
the protection of employees discussed in
Oregon Short Line . Co.-
Abandonment Goshen, 360 I.C.C. 91
(1979). A certificate of abandonment will

"be issued to the Seaboard Coast Line
Railroad Company based on the above-
described finding of abandonment, 30
days after publication of this notice
(December 26, 1980)), unless within'l5
days from the date of publication
(December 11, 1980), the Commission
further finds that:

(1] A financially responsible person
(including a government entity) has offered
financial assistance (in the form of a rail
service continuation payment) to enable the
rail service involved to be continued. The
offer must be filed with the Commission and
served concurrently on the applicant, with"
copies to Ms. Ellen Hanson, Room 5417, -
Interstate Commerce Commission,
Washington, DC 20423, no later than 10 days
from publication of this Notice; and

(2] It is likely that such proffered assistance
would:

(a) Cover the difference between the
revenues which are attributable to such line
of railroad and the avoidable cost of
providing rail freight service on such line,
together with a reasonable return on the -
value of such line. or

(b) Cover the acquisition cost of all or any
portion of such line of railroad.

If the Commission so finds, the
issuandd of a certificate of abandonment
will be postponed. An offer may request
the Commission to set conditions and
amount of compensation within 30 days'
after an offer is made. If xio agreement is
reached within 30 days of an offer, and
no request is made on the Commission
to set conditions or amount of
compensation, a certificate of
abandonment will be issued no later
than 50 days after this notice is
published. Upon notification to the
Commission of the execution-of an
assistance or acquisition and operating
agreement, the Commission shall
postpone the issuance of such a*
certificate for such period of time as

such an agreement (including any .
extensions or modifications) is in effect.
Information and procedures regarding
the financial assistance for continued
rail service or the acquisition of the
involved rail line are contained in 49
U.S.C. 10905 (as 6mended by the
Staggers Rail Act of 1980, Pub. L. 90-440,
effective October 1, 1980). All interested
persons are advised to follow the
instructions contained therein as well as
the insfructions contained In the above.
referenced decision.
AgathaL. Mergenovich,
Secretary.
tFR Doc. 80-35=82 Filed 11-25-M0 845 amjl
BILNG CODE 7035-01-M

INTERNATIONAL TRADE
COMMISSION

[332-119]

Background Study of the Economies
and International Trade Patterns of the
Countries of North America (Including
Central America and the Caribbean)
AGENCY: United States International
Trade Commission.
ACTION: Notice is hereby given that the
United States International Trade
Commission, following receipt on
October 10, 1980, of a request from the
United States Trade Representative at
the direction of the President, has
instituted an investigation under Section
332(g) of the Tariff Act of 1930 (19 U.S.C.
1332(g)) with respect to the economies
and international trade patterns of the
countries of North America (including
Central America and the Caribbean.)

EFFECTIVE DATE: November 13, 19080.
FOR FURTHER INFORMATION CONTACTI
Mr. Martin F. Smith, Trade Reports
Division, Office of Economics, United
States Internationl Trade Commission,
701 E Street NW., Washington, D.C.
20436 (202) 724-0092.
SUPPLEMENTARY INFORMATION: Section

/1104 bf the Trade Agreements Act of
1979 (Pub. L. 90-39) directs the President
to study the desirability of entering Into
trade agreements with countries in the
northern portion of the Western
Hemisphere to promote the economic
growth of the United States and such
countries and the mutual expansion of
market opportunities and to report to the
Committee on Ways and Means of the
House of Representatives and the
Committee on Finance of the Senate his
findings and conclusions. The
President's study will include, Inter alis, p "

chapters on the economic structures and
international trade patterns of North
American countries. The Commission

I I I

78842



Federal Register / Vol. 45. No 230 / Wednesday, November 26, 1980 / Notices

investigation will provide materials for
these chapters. -

Written Submissions
The Commission has no public

hearings scheduled for this
investigation. Written submissions from
interested parties are therefore invited
concerning any phase of the
Commission's study on the economic
structures and international trade
patterns of North American countries.
Commercial or financial information
which a party desires the Commission to
treat as confidential must be submitted
on separate sheets of paper, each clearly
marked "Confidential Business
Information" at the top. All submissions
requesting confidential treatment must
conform with the requirements of § 201.6
of the Commission's rules of practice
and procedure (19 CFR 201.6]. All
written submissions, except for
confidential business information, will
be made available for inspection by
interested persons. To be ensured of
consideration by the Commission in this
study, written statements should be
submitted at the earliest practicable
date, but no later than December 10,
1980. All submissions should be
addressed to the Secretary at the
Commission's office in Washington, D.C.
COMPLETION DATE: The Commission
plans to complete its study and submit
its report to the United States Trade
Representative not later than January
31, 1981.

Issued. November 19,1980.
By Order of the Commission.

Kenneth R. Mason,
Secretary.
" Doc. 80-3M23 Filed 11-25-, 8-5 am)

BIMING COoE 7020-02-M

[Investigation No. 337-TA-91]

Certain Mass Flow Devices and
Components Thereof, Investigation

Notice is hereby given that a
complaint was filed with the U.S.
Internaional Trade Commission on
October 14, 1980, and amended on
October 31, 1980, November 5, 1980, and
November 12, 1980 under section 337 of
the Tariff Act of 1930 (19 U.S.C. 1337), on
behalf of Tylan Corp., 19220 South
Normandie Avenue, Torrance, Calif.
90220, alleging that unfair methods of
competition and unfair acts exist in the
importation into the United States of
certain mass flow devices and
components thereof, or in their sale, by
reason of: (1) Infringement by such mass
flow devices of claims 1-5 and 7-10 of
U.S. Letters Patent 3,650,505, claims 1-10
of U.S. Letters Patent 3,851,526, and

claims 1-5 of U.S. Letters Patent
3,938,384; (2) misappropriation of trade
secrets; (3) misappropriation of trade
dress; (4) misappropriation of trade
nomenclature and (5) passing off. The
amended complaint (hereinafter referred
to as the complaint) alleges that the
effect or tendency of the unfair methods
of competition and unfair acts is to
substantially injure an industry.
efficiently and economically oierated,
in the United States.

Complainant requests permanent
exclusion from entry into the United
States of the imports in question after
full investrghation, or, alternatively, that
a cease and desist order be issued.

Having considered the complaint, the
Commission, on November 13, 1980,
ordered that-

(1) Pursuant to subsection (b) of
section 337 of the Tariff Act of 1930 (19
U.S.C, 1337), an investigation be
instituted to determine whether there is
a violation of subsection (a) of this
section in the unlawful importation of
certain mass flow de, ices, components
thereof, and products incorporating said
devices into the United States, or in
their sale, by reason of the alleged-

(a) Infringement by such mass flow
devices of-

(i) Claims 1-5 and 7-10 of U.S. Letters
Patent 3,650,505,

(ii) Claims 1-10 of U.S. Letters Patent
3,851,526, and

(iii) Claims 1-5 of U.S. Letters Patent
3,938,384, and

(b) Unfair conduct comprising any one
or a combination of-

(i) Misappropriation of trade secrets,
(ii) Misappropriation of trade dress

and/or trade nomenclature, and
(iii) Passing off,

the effect or tendency of which is to
substantially injure an industry,
efficiently and economically operated.
in the United States;

(2) For the purpose of this
investigation so instituted, the following
are hereby named as parties upon which
this notice of investigation shall be
served:

(a) The complainant is-
Tylan Corp., 19220 South Normnandie

Avenue, Torrance, Calif. 90220.
(b) The respondents are the following

companies alleged to be invo!- ed in the
unlawful importation of such mass flow
devices, components thereof, and
products incorporating said devices into
the United States, or in their sale, and
are the parties upon which the
complaint shall be served:
Advanced Semiconductor Materials,

B.V.. Soestdijkseweg 328, Biltho% en,
The Netherlands.

Advanced Semiconductor Materials
America, Inc., 4302 East Broadway
Road, Phoenix, Ariz. 85040.
(c) Talbot S. Lindstrom, Chief, Unfair

Import Investigations Division, U.S.
International Trade Commission, 701 E
Street NW.. Washington, D.C. 23436,
shall name the Commission
Investigative attorney, a party to this
investigation; and

(3) For the investigation so instituted,
Chief Administrative Law Judge Donald
K. Duvall, U.S. International Trade
Commission, 701 E Street, N.W.,
Washington, D.C. 20436, shall designate
the presiding officer.

The phrase "and products
incorporating said devices" has been
added to paragraphs (1) and (2lib)
above on the basis of informal
investigatory activities by the
Commission which revealed that mass
flow devices of the type alleged to be
involved in the aforesaid unfair acts can
be imported as mass flow devices,
components thereof, and produts
incorporating said devices.

Responses must be submitted by the
named respondents in accordance with
§ 210.21 of the Commission's rules of
practice and procedure (19 CFR 210.21).
Pursuant to § § 201.16[d) and 210.21(a) of
the rules, such responses will be
considered by the Commission if
received not later than twenty (20) days
after the date of service of the
complaint. Extensions of the time for
submitting a response will not be
granted unless good and sufficient cause
therefor is shown.

Failure of a respondent to file a timely
response to each allegation in the
complaint and in this notice may be
deemed to constitute a waiver of the
right to appear and contest the
allegations of the complaint and this
notice, and to authorize the presiding
officer and the Commission, without
further notice to such respondent, to find
the facts to be as alleged in the
complaint and this notice and to enter
both a recommended determination and
a final determination containing such
findings.

The complaint, except for the
confidential information contained
therein, is available for inspection by
interested persons at the Office of the
Secretary, U.S. International Trade
Commission, 701 E Street NV.,
Washington, D.C. 20436.

lucd: November 21, 190.
By order of the Commission.

Kenneth R. Mason,
3 Cre 70a202
[FP, -̂ , F,3-: 't U45-Ee 1 ,- : e05 e=
BILUNG COOE 7020-02-M
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[Investigation No.337-TA-74]

Certain Rotatable Photograph and
Card Display-Units, and Components
Therefor;, Commission Determination
and Order

Notice is herebygiven that, upon
consideration of the presiding officer's
recommended determination and the
record in this proceeding (investigation
No. 337-TA-74, Certain Rotatable
Photograph and Card Display Units, and
Components Therefor), the Commission
has unanimously determined that there
is a violation of section 337 of the Tariff
Act of 1930 (19 U.S.C. 1337] in the
importation or sale-of certain rotatable
photograph and card display units
which infringe (1) the claim of U.S.
Letters Patent 0,218,743, (2] the claim of
U.S. Letters Patent 3,791,059, [3) U.S.
Trademark Registration No. 838,394, and
(4) the common-law trademark "Roto-
Photo" and has orderedthat infringing
devices be excluded from entry into the
United States during the lives of said
patents or registered trademark or
during thq;use of the common law
trademark, except under license. The
Commission also ordered that these
devices are entitled to entry into the
United States underl5ond in the amount
of 200 percent ad valorem during the - -
period that this action is pending before
the President.

NoUce is also-given that the
Commission has granted motions Nos.
74-8 and 74-9 to terminate this
investigation as to respondents
American Consumer, Inc., and Dan-Dee
Imports, 'Inc., on the basis of settlement
agreements between complainants and
those respondents.

This Commission order is effective on
November 26,1980. Any party wishing
to petition for reconsideration must do
so within fourteen (14) days of service of
the Commission determination. Such
petitions must be in accord with § 210.56
of the Commission's rules (19 CFR
210.56). Any person adversely affected
by a final Commission determination
may appeal such'determination to the
United States Court of Customs and
Patent Appeals.

Copies of the Commission's
Determination, Order, and
Memorandum Opinion-USITC
Publication 1109, November 1980) are
available to the public during official
working hours at the Office of the
Secretary, U.S. International Trade
Commission, 701 E Street NW.,
)Washington, D.C. 20436, telephone 202-
523-0161. Notice of the institution of the
Commission's investigation was
published in the Federal Register of
November 21, 1979 (44 FR 66997).

Issued: November 21,1980.
By orderof the Commission.

Kenneth I. Mason,
-Secretary,

[FR Do r-m93Filedn-25-0 a:45am
BILLING CODE 7020-;02-M

Change in Scope of Investigation No.
731-TA-7 (Final); Certain Electric
Motors From Japan
AGENCY: U.S. International Trade
Commission.
ACTION: Change in scope of final
antidumping investigation.

EFFECTIVE DATE: November 20,1980.
FOR FURTHER INFORMATION CONTACT.
Bruce Cates, Senior Investigator, Office.
of Investigations, telephone .202-523-
0368.
SUPPLEMENTARY INFORMATION: On June
20, 1980, the Department of Commerce
published 'with respect to AC, p'olyphase
electric motors from Japan anotice of"preliminary determination of sales at

.less than fair value." This notice
advised the public that, with the
exception-of submersible well-pump
motors 'which had been excludedfrom
the investigation, there was reason to
believe or suspect that certain industrial
electric motors, ofgreater than 5 but not
greater than 500 horsepower, from Japan
are being, or are likely to be, soldin the
United States at less than fair value.

On October 29, 1980, the Department
of Commerce determined, pursuant to
section 735(a) of the Tariff Act of 1930
(19 U;S.C. 1673d), thaLAC, polyphase
electric motors of not less than 150
horsepower and not greater than 500
horsepower from Japan-are being sold in
the United States at less than fair value.

As to AC, polyphase electric motors
of greater than 5 horsepower and less
than 150 horsepowpr, on October29,
1980, pursuant to section 734 of the
Tariff Act of 1930 (19 U.S.C. 1673c), the
Depart of Commerce accepted an
agreement from Toshiba and TIC (the
principal importer) to Rmit the
exportation of such motors to the United
States. Under the agreement, Toshiba
and TIC agree to cease, within 6 months,
exports of AC, polyphase electric mot6rs
of greater than 5-hp andless than 150
hp, except for oil-well-pump and
explosion-proof motors, and to revise

.prices to completely eliminate any.sales
at less than fairvalue of imported oil-
well-pump and 6xplosion-proof motors
greater than 5 and less than 150
horsepower.

As a result of the agreement, the
* Department of Commerce, pursuant to -
section 734[f)(1) of the Tariff Act of 1930
(19 U.S.C. 167c), suspended it

[Investigation No. 337-TA44]

Chlorofluorohydrocarbon Drycleaning
Process, Machines and Components

,Therefor; More Complicated
Designation
AGENCY: U.S. International Trade

-Commission,
ACTION: Designation ofths investigation
as more complicated within the meaning
of 19 U.S.C. 1337(b)(1) and 19 CFR
210.15.

AUTHORITY: The authority 'for
Commission designation is contained In
section 337(b)(1) of the Tariff Act of 1930
(19 U.S.C. 1337(b)(1]) and in Rule 210.15
of the Commission's Rules of Practice
and Procedure (19 CFR 210.22).
SUPPLEMENTARY INFORMATION:

Background--
Upon receipt of a complaint filed by,

Research Development Co., of
Minneapolis, Minn., the U.S.
International Trade Commission
instituted an investigation on April 17,
1980, to determine whether there Is a
violation of section 337(a) of the Tariff
Act of 1930 (19 U.S.C. 1337(a)) In-the -

importation into the United States of
chlorofluorohydrocarbon drycleaning -

machines, orin their sale, by eason of
the alleged infringement of claims 1, 3,
and 4, of U.S. Letters Patent 3,728,074,
the effect or tendency of which is to

78844

investigation with respect to AC,
polyphase electric motors of greater
than 5 horsepower and less than 150
horsepower. Under section 734(f](2)(A)
of the act, the liquidation of entries of
small motors, effective June 20, 1980 (45
FR 41687), is terminated. Anycash
deposits, bonds, or other security
deposited on entries of small motors
pursuant to suspension of liquidation
will be refunded. As to the large motors,
those of not less than 150 horsepower
and not greater than 500 horsepower,
the suspension of liquidation shall
continue until further notice.

Pursuant to the requirements of
section .34(f)(1)(b) of the Tariff Act of
1930, (19 U.S.C. 1673c) the Commission
is also suspending that portion of its
investigation on certain electric motors
from Japan inv. No. 731-TA-7 (Final),
that pertains to AC, polyphase electric
motors of greater than 5 horsepower but
less than 150 horsepower.

Issued: November 20,1980.
By order of the Commission.

Kenneth R. Mason,- -
Secretary.
[FR Doc, 50-36I37 Filedc 11-25-M. &45 am]
BILLING CODE 7020-02-M
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destroy or substantially injure an
industry, efficiently and economically
operated, in the United States. Notice of
the Commission's investigation was
published in the Federal Register of June
11, 1980 (45 FR 39580).

On October 8,1980, the complainant
filed a motion (Motion 84-9] to designate
the investigation "more complicated,"
within the meaning of section 337(b)(1)
of the Tariff Act of 1930 (19 U.S.C.
1337(b)(1)) and Rule 210.15 of the
Commission's Rules of ractice and
Procedure. The motion was supported in
a response from the Commission
investigative attorney, filed October 17,
1980. The motion was opposed in a
response from Macchine Suprema, filed
October 21,1980. On October 24, 1980,
the presiding officer certified to the
Commission the recommendation that
Investigation No. 337-TA-84 be
designated more complicated.

Discussion-
In determing whether an investigation

is more complicated, the Commission
must find that it "is of an involved
nature owing to the subject matter,
difficulty in obtaining information, or
large number of parties involved." 19
CFR 210.15. In the present case, two
parties were recently joined as
respondents and joinder of a third (E.I.
duPont de Nemours & Co., Inc.] is
proposed. DuPont has admitted that it
has caused to be imported machinery
which allegedly infringes the subject
patent. Since these allegations must be
investigated and further discovery must
taken place, there is clearly a present
difficulty in obtaining information.

In addition, the recent joinder of the
two respondents and the proposed
joinder of duPont increases the number
of parties to the investigastion. Since the
record indicates that the interests of the
various parties are not coincident, the
respondents cannot be expected to
consolidate their actions. Under these
circumstances, the Commission believes
that there is now a large number of
parties in this investigation.

For these reasons, the Commission
concludes that this investigation must be
designated more complicated. The
practical effect of this determination is
that the deadline for making a final
determination in this investigation will
be extended from June 11, 1981, to
December 11, 1981.

Copies of the Commission's action
and order and all other non-confidential
documents filed in connection with this
investigation are available for
inspection during official business hours
(8:45 a.m. to 5:15 p.m.) in the Office of
the Secretary, U.S. International Trade
Commission, 701 E Street NW.,

Washington, D.C. 20436, telephone ,.02-
523-0101.
FOR FURTHER INFORMATION CONTACT:.
Jack Simmons, Esq., Office of the
General Counsel, U.S. International
Trade Commission, telephone 202-523-
0493.

Issued: November 17. 1w0.
By order of the Commission.

Kenneth R. Mason,
Secretary.
"F Doc- bS.-X9.3 F~e t5 ciI - j .

LUHG CODE 70-02-M

[Investigation No. 377-TA-841

Chlorofluorohydrocarbon Drycleaning
Process, Machines and Components
Therefor, Addition of a Party
Respondent
AGENCY U.S. International Trade
Commission.
ACTION. Addition of party respondent: E.
I. duPont de Nemours & Co., Inc., 1007
Market Street, Wilmington, Delaware
19898.

AUTHORITY: The authority for
Commission disposition of the subject
motion is contained in section 337 of the
Tariff Act of 1930 (19 U.S.C. 1337) and in
19 CFR 210.22.
SUPPLEMENTARY INFORMATION: Upon
receipt of a complaint filed by Research
Development Co., of Minneapolis, Minn.,
the U.S. International Trade
Commission instituted an investigation
on April 17,1980, to determine whether
there is a violation of section 337(a) of
the Tariff Act of 1930 (19 U.S.C. 1337(a))
in the importation into the United States
of chtorofluorohydrocarbon drycleaning
machines, or in their sale, by reason of
the alleged infringement of claims 1, 3,
and 4 of U.S. Letters Patent 3,728.074, the
effect or tendency of 1%, ich iu to destroy
or substantially injure an industry,
efficiently and economically operated,
in the United States, Notice of the
Commission's investigation was
published in the Federal Register of June
11, 1980 (45 FR 39580).

On September 26,1980, E. I. duPont de
Nemours & Co., Inc. (hereinafter
"duPont"), filed a motion to intervene
(motion 84-8), pursuant to rule 210.6 of
the Commission's Rules of Praclke and
Procedure, as a non-party intervenor.

On October 14,1980, the Commission
investigative attorney's response to
motion 84-8 was redesignated motion
84-12 to amend the complaint and notice
of investigation by addition of E. I,
duPont de Nemours & Co., Inc. as a
party respondent. On October 27,1980.
the motion was certified to the
Commission by the presiding officer,

who recommended that the motion be
granted. Copies of the Commission's
action and order and all other non-
confidential documents filed in
connection with this investigation are
available for inspection during official
business hours (8:45 a.m. to 5:15 pm.) in
the Office of the Secretary, U.S.
International Trade Commission, 701 E
Street, NW., Washington, D.C. 20436,
telephone 202-523-0161.
FOR FURTHER INFORMATION CONTACT:
Jack Simmons, Esq., Office of the
General Counsel, U.S. International
Trade Commission, telephone 202-523-
0493.

Issued: November 17.1960.
By order of the Commission.

Kenneth R. Mason,
Secretary.
[FR DQ 80&-4 F2ed 21-25-1: 8:45 a=]
NLUNG COOE 7020-2-1

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

[Docket No. 79-24]

Metro Substance Abatement Program,
Inc; Revocation of Registration

On December 18,1979, the
Administrator of the Drug Enforcement
Administration [DEA] issued to Metro
Substance Abatement Program, Inc.
[Respondent], of Detroit, Michigan, an
Order to Show Cause proposing to
revoke the Respondent's DEA

-Certificates of Registration.
Simultaneously, citing his preliminary
finding of imminent danger to the public
health and safety, the Administrator
ordered that the Respondent's
registrations be immediately suspended
pending a final determination in these
proceedings. The Order to Show Cause
and the self-executing Immediate
Suspension of Registration were served
on the Respondent on December 20,
1979. The Respondent sought relief from
the Immediate Suspension in the U.S.
District Court for the Eastern District of
Michigan. The Honorable Ralph M.
Freeman, of that Court, issued a
temporary restraining order on
December 22,1979. On January 4,1980,
after a hearing, Judge Freeman issued a
preliminary injunction which enjoined
the Administrator from suspending the
Respondent's registrations pending a full
hearing in these administrative
proceedings.

The Respondent, on December 28,
1979, requested an administrative
hearing on the issues raised by the
Order to Show Cause. On January 4,
1980, Government counsel requested
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that the hearing be held as soon as
possible in light of-the entry of the
preliminary injunction in the U.S.
District Court in Detroit. The
Administrative Law Judge acceded to
this request and, after conferring with
counsel for both sides, set the hearing to
begin in Detroit on January 24, A980. Due
to the hospitalization of the
Administrative Law Judge, this hearing
date was cancelled. The hearing was
reset to commence on March 11, 1980 in
Detroit. Due to various factors, the -
hearing could not be concluded in the
two days set aside for it. Therefore, it -
was recessed on March 12 and -

reconvened on April 29, 1980, again in
Detroit. The taking of testimony was
completed the following day.-The
Honorable Francis L. Young,
Administrative Law Judge, presided
throughout these proceedings.

On October 1, 1980, Judge Young
issued his opinion and recommended
ruling, findings of fact; conclusions of
law and decision in this matter. In o
compliance with21 CFR § 1316.65(b),
copies of the Administrative Law
Judge's opinion were served on counsel
for both sides. Counsel for the
Respondent filed exceptions to Judge,
Young's findijngs and counsel for the
Government filed a letter requesting that
this matter be submitted for the
Administrator's consideration as soon
as the regulations permitted. On
October 27,1980, Judge Young
transmitted the record of these
proceedings to the Administrator. The
record included, inter alia, the
Administrative Law Judge's report or
opinion; the transcript of the four days
of hearing testimony; all of the exhibits
which had been placed in the record; the
proposed findings of fact and
conclusions of law, or briefs, submitted
by counsel for both sides; the
Respondent's exceptions; and all other
post-hearing correspondence.

The Administrator has considered this
record in its entirety and, pursuant to 21
CFR § 1316.D7,.hereby issues his final
order in this matter, based upon findings
of fact and conclusions of law as
hereinafter set forth.

The Administrator considers the,
Issues in this matter to be the following,
as set forth by the Adffinistrative Law
Judge in his opinion:

Whether the Respondent has failed to
comply with the standards established by the
Attorney General with respect to the security
of stocks of narcotic drugs used in the
Respondent's detoxificationand maintenance
treatment programs:and with respect-to the
maintenance of records on such drugs. (See
21 U.S.C. 823[g); 21 CFR § § 130172, 1301.73,
1301.74,1304.28 and 1304.29)

Whether, therefore. -there iExa lawful or
statutory basis for the revocation of the
Respondent's DEA registrations pursuant to
21 U.S.C. 824(a), as amended bi the Narcotic
Addict Treatment Act of 1974 (P.L 93-:281;
May 14. 1974).

Whether, if such lawful or statutorybasis
is foufid to exist, the Administrator, in the
exercise of his discretion, should order the
.revocation of the Respondent'&registrations.

W'hether the Respondent-has taken
immediate and adequate corrective measures
to provide and maintain adequate security for
the dispensation and administration of
narcotic controlled substances used in its
detoxification program, so as to prevent
further losses of -methadone.-

The Administrative Law Judge
recommended 91 separate findings of
fact, covering 247pages of his opinion.
These recommended findings were
supported by evidence received in this
case. They trace the Respondent's
problems with security and -

recordkeeping from 1977 through 1979.
They summarize the evidehce clearly
and fairly. Although some of Judge
Young's recommended findings are
repeated or paraphrased in this final
order,. the Administrator has adopted
the recommended findings of fact and
conclusions of law in their entirety.

The Respondent is registered under21.
U.S.C. 823(g) as a narcotic treatment
program authorized to dispense narcotic
-drugs to addicted persons for
detoxification and maintenance
purposes. Its registration, PM0120294,
also permits it to 'compound" bulk
quantities of methadone into individual
dosage units and to distribute these
dosage units to otherireatment
programs. The Respondent holds a
second DEAiregistration, PM0154334,
adjunctive to -the first, which xegistration
authorized the Respondent to operate as
a researcherin order to use a Schedule I
substance, 1-alpha-acetylmethadol
(LAAM in addition to -methadone nits
treatment program..

The Respondent has suffered a
number of losses orsuspected losses of
methadone and there has been at least
one instance in which the security of
methadone was seriously compromised.
There we-e at least eight such incidents
during -1979. This -is an unusually high
number of such incidents by comparison
with other narcotic treatment programs
in the Detroit area.

While the Administrator views any
loss or compromise of methadone as an
extremely serious matter, some of the
incidents which reflect upon the manner
in which the Respondent handled its
narcotic drugs'ought to be recounted in
this final order. On'February 2,1979, Mr.
Andrew W. Petress, Jr., the
Respondent'siexecutive director, and
Mr. Eural Johnson, the program's

administrator, placed 272 dosage units
of methadone, totallingl,016.5 grams of
methadone, into the trunk of a vehicle
led-sed by the firm and assigned to Mr.
Johnson. This was done preparatory to
delivering the methadone to Care Clinic,
a sattelite treatment program operated o
by the Respondent, located about 15
miles distant from the Metro facility.
While Mr. Petress and Mr. Johnson were
otherwise engaged inside the Metro
clinic, the vehicle was-repossessed by
the leasing company. The methadone
was subsequently turned over to the
Detroit Police Department by the leasing
company and was ultimately returned to
the Respondent. Although this
compromise was initially reported to
DEA by telephone, the required written
report was not submitted to the agency.
Numerous loss, or suspected loss,
incident reports were initiated by the
Respondent's pharmacist, Mr. Lethel
Dillard, and then not reported to DEA as
required by 21 CFR § 130114(c). Such
reports were not obtained by DEA until
they were seized on December 20,1979,
in connection-with the execution of the
immediate suspension order. Among the
papers so obtained was one in which
Mr. Dillard's assistant noted that a liter
bottle of methadone was missing. The
note contains the following postscript:
"P.S. I didr 't say nothing to no-one."

The most severe loss of methadone
from the Respondent's facility occurred
on December 1,1979, when a night-time
-burglary resulted in the loss of-eight
one-liter bottles of methadone. Again,
although the Respondent reported the
theft to the police department and to
DEA, at least verbally or telephonically,
the required written report was not
submitte'd until February 21, 1980, well
after the commencement of these
proceedings.

During 1979, the Respondent has lost,
had stolen, or could not account for, tho
equivalent of almost eleven and one-half
one-liter bottles of methadone
hydrochloride. The illicit demand for
methadone is well documented. One
Government witness in the hearing
estimated thata single dosage unit
bottle of methadone, one containing 20
to 25 niilligrams of the drug, -could be
sold for $25.00; a bottle containing 60 to
80 milligrams would bring$40.00; and a
one-liter bottle of undiluted methadone,
such as the eight which were stolen from
the Respondent's facility on December1,
1979, would be worth at least$5,000.00,
or whatever the traffic would bear.

B-way of comparlson, the Detroit
Health-Department's Division of
Pharmacy, which serves as compounder
for sixteen narcotic treatment programs,
has lost but eight unit doses of

I
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methadone, totalling approximately 200
milligrams, during the ten-year period
from Mard 1970 through March 1980.
During this period, the city's
compounding facility provided daily
methadone doses for between 2,000 and
3,600 patients. A smaller program, that
of Detroit's Lafayette Clinic, which
handles about 50 patients, as compared
to the Respondent's 245, has never
experienced a theft of methadone and
has never had an instance in which the
drug was missing or unaccounted for.

There are 51 narcotic treatment
programs within the jurisdiction of
DEA's Detroit District Office. During
1979, only two of these programs, other
than the Respondent's, filed reports of
theft or loss of methadone. Each of these
programs reported one incident. In one
of the cases, it was found that there was
no actual los of methadone. In the
other, the loss totalled 290 milligrams of
the drug.

A persistent jroblem encountered by
narcotic treatment programs is the
diversion of methadone by patients who
"mouth" or "palm" the medication. To
discourage this practice, the Detroit city
programs employ security guards to
prevent the patients from leaving
without having first ingested the
methadone. The Lafayette Clinic adds
fruit juice to the medication and then
fills the dosage bottles to the top,
making it very difficult for the patient to
hold the substance in his or her mouth
without swallowing. The evidence in
this hearing reveals that the Respondent
took no effective measures to curb such
diversion. Indeed, when the
Respondent's clients were referied to
the city program daring the brief
suspension of the Respondent's DEA
registration, an unusually high number
of such patients were caught trying to
"mouth" or "palm" their medication.

In terms of the dosage strength of
methadone dispensed, the Respondent's
average daily dosage per patient was
nearly double that of the average for all
of the patients in the clinics served by
the city's pharmacy division.
Nevertheless, when the Respondents
clients were referred to the city
treatment program, they were given the
exact dosage of methadone which the
Respondents records indicated that
they had been receiving. A few of these
individuals "nodded" after receiving
their medication, suggesting that they
may have actually been receiving
somewhat less methadone than the
Respondent's records showed them to
be taking.

A nutaber of the Respondent's clients
were receiving as much as 80 milligrams
of methadone per day. The chief
pharmacist for the city programs

testified that she could recall only one
patient who had ever received that
much methadone. That patient was an
elderly man who had been an addict
since he was a young boy. Attempts had
been made to reduce this patient's
intake of methadone, but these had
proved unsuccessful due to his
advanced age.

The Detroit Police Department
received numerous complaints of illicit
drug activity outside of, and in the
vicinity of, the Respondent's facility.
People selling methadone and other
drugs were arrested in the same area.
While this activity could not be tied
directly to the Respondent's clientele,
such complaints and arrests rarely
occurred near similar drug treatment
programs in Detroit. Early this year, a
DEA compliance investigator and her
partner were about to enter the
Respondent's building on official
business when they were approached by
an individual who asked whether they
had any methadone to sell.

An in-depth regulatory compliance
inspection of the Respondent's
recordkeeping and physical security was
conducted in 1977; both were found to
be inadequate. As a result of that
inspection, an informal hearing was held
and subsequent to fiat, Mr. Petress
executed an agreement in which he
undertook to abide by the requirements
of the Controlled Substances Act and
the regulations thereunder. Mr. Petress
agreed, in essence, to make, keep and
maintain records, which would provide
for the strict accountability of the
methadone dispensed by the clinic.

Subsequent to the issuance of the
Order to Show Cause in the instant
proceeding, another accountability audit
was performed. Completion of the audit
was complicated because relevant
records were either missing or not
located on the Respondent's premises
and because the Respondent had not
timely filed reports of its various losses
of methadone. The audit of the
Respondent's methadone compounding
function, using only primary records
actually on hand at the facility, revealed
an accountability shortage of 412,060
milligrams, the equivalent of 41.2 liters
of methadone. Using various secondary
records, thus giving the Respondent the
benefit of records which the
investigators were not required to
examine, and applying more lenient
standards than are required by the
regulations, the shortage was reduced to
218,300 milligrams or 21.8 liters of
methadone, Serious overages and
shortages were found in the other
functions involving the dispensing of
methadone and LAAM. The

Respondent's records, which were
supposed to be meticulously kept, were
very poorly maintained despite Mr.
Petress' earlier promise to maintain
complete and accurate records as
required by the law and the regulations.

In 1978, the United States House of
Representatives, Select Committee on
Narcotics Abuse and Control published
a report titled Methadone Diversion. In
this document, the Committee reported
that it had found a high and most
disturbing rate of methadone diversion
from clinics into the black market. A
number of identifiable deficiencies in
methadone treatment programs made it
relatively easy for methadone to be
diverted. Several factors were so
identified, including loose or careless
evaluation; admission and treatment of
patients; overly generous or heavy
dosage dispensing of the drug-
inadequate recordkeeping and physical
security: unqualified staff or inadequate
facilities, and operations beyond the
capacity of the staff and facilities. A
study of methadone deaths and
diversion, done by the U.S. General
Accounting Office (GAO]. found that in
poorly operated treatment programs,
lack of control due to negligence or
Ignorance could result in methadone
finding its way into the illicit traffic.
Failure to adequately safeguard and
account for methadone supplies
facilitated employee theft and patient
diversion of the drug.

The Respondent's narcotic addict
treatment program has suffered an
inordinate number of thefts and losses
of methadone. It has not adequately
accounted for its supplies of the drug. Its
recordkeeping has been inadequate and
slipshod. In some cases, according to its
records, it dispensed overly generous
dosa-es of methadone. In short, the
Respondent's program has suffered from
the very deficiencies which the Select
Committee and the GAO found result in
the diversion of methadone into illicit
channels,

The Narcotic Addict Treatment Act of
1974 (P.L. 93-281) authorized DE.A to
register methadone treatment programs
under the general umbrella of the
Controlled Substances Act; to establish
strict security and recordkeeping
standards for such programs; and to
revoke or suspend the registrations of
such programs when it is found that they
have failed to comply with these
standards. Congress enacted the
Narcotic Addict Treatment Act after it
had found that the rapid and
widespread use of methadone in these
programs had brought with it a
proportional increase in the diversion of
methadone for illegal use and sale. The
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DEA regulation and supervision of these
programs is intended to prevent the loss
and diversion of methadone.

DEA inspections of the Respondent's
program have revealed serious
deficiencies in'security, recordkeeping
and accountability. Methadone which
could have been worth $110,000 on the
illicit market was not accounted for.
Judge Young found that the evidence
received in this proceeding was, as a
whole, indicative of a casual
indifference to the subject of methadone.
security and to the important of keeping
records so as to account for all supplies
of the drug. He also.found that the
record did not provide a basis for
reasonable assurance that the failures of
the past will not be continued. He
recommended that the Respondent's
registrations should be revoked,
effective immediately. The
Administrator agrees.

After a thorough review of the record
of this proceeding, the Administrator'
finds that the Respondent, Metro
Substance Abatement Program, Inc., has
failed to comply with the standards
established pursuant to the Controlled
Substances Act and the Narcotic Addict
Treatment Act. The Respondent's casual
indifference to its obligation to provide
adequate security, to keep complete and
accurate records, and to properly
account for Its supplies of narcotic drugs
has resulted in the loss of methadone
and, presumably, its diversion into illicit
channels. There is, therefore, a lawful or
statutory basis for the revocation of the
Respondent's DEA registrations.
Furthermore, on the basis of the record
in this proceeding, the Administrator
concludes, as did the Administrative
Law Judge, that there is no reason to
believe that the Respondent will act
more responsibly in the future than it
did in the past. The integrity of the
controlled substances distribution
system, particularly where highly
abusable, dangerous, and much sought-
after drugs such as methadone are
concerned, is too important a
consideration to be left to peculation.
To hope that the Respondent will I
operate responsibly in the future, in light
of its well-documented past
performance, would be speculative at
best. The Narcotic Addict Treatment
Act provides for, and mandates a
remedy for cases such as this one. The
Respondent's registrations must be,
revoked. Having concluded that *
revocation is an appropriate remedy in
this matter, and having determined that
the Respondent cannot be entrusted to
handle methadone and LAAM without'
an unacceptable risk of further loss, the
* (

revocation must be effective
immediately.

Accordingly, pursuant to the authority
vested in the Attorney General by Title
21, United States Code, Section 824(a),
and redelegated to the Administrator of
the Drug Enforcement Administration,
the Administrator hereby orders that
Certificates of Registration PM0120294
and PM0154334, previously issued to
Metro Substance Abatement Program,
Inc., be, and they-hereby are, revoked,
effective immediately.

Dated: November 24,1980.
Peter B. Bensinger,
Administrator, Drug Enforcement
Administration.
[FR Doc. 80-37070 Filed 11-26-, 8:45 am]

BILLING CODE 4410.09-M

Federal Bureau of Investigation

Advisory Policy Board National Crime
Information Center, Meeting
. The Advisory Policy Board of the
National Crime Information.Center
(NCIC) will meet on December 10 and
December 11, 1980, from 9:00 a.m. until
5:00 p.m. in the Executive Hotel, San
Diego, California.

The major topics to be discussed
include:

(1) NCIC access by government
regional dispatch centers.

(2) The proposed implementation of
the.Pilot Project of the Interstate
Identification Index designed to
decentralize storage of criminal history
records.

(3) The presentation of proposals
recommended by local affd state users
of the NCIC System to improve the
effectiveness of the System and the
quality of records within the System.

The meeting will be open to the public
with'approximately 30 seats available
for seating on a first-come first-served
basis. Any member of the public may
file a written statement with the
Advisory Policy Board before or after
the meeting. Anyone wishing to address
a session of the meeting should notify
the Advisory Committee Management
Officer, Mr. W. A. Bayse, FBI, at least
twenty-four hours prior to the start of
the session. The notification may be by
mail, telegram, cable or hand-delivered
note. It should contain the name,
corporate designation, consumer
affiliation or Governmentdesignation,
along With a capsulized version of the
statement and an outline of the material
to be offered. A person will be allowed
not more than 15 minutes to present a
topic, except with the special approval
of the Chairman of the Board.

Inquiries may be addressed to Mr.
David F. Nemecek, Committee
Management Liaison Officer, NCIC,
Federal Bureau of Investigation,
Washington, D.C. 20535, telephone
number 202-324-2606.

Dated: November 21,1980.
William H. Webster,

* Director.
[FR Doc. 80-36907 Flied 11-25-M, 8:45 aml
BILLNG CODE 4410-02-M

NATIONAL FOUNDATION ON THE

ARTS AND HUMANITIES

Humanities Panel, Meetings
Correction

In FR Doc. 80-35633, appearing on
page 75369, in the issue of Friday,
November 14,1980, make the following
corrections:

1. In the second column, the date fi
30th line now reading "Date: December
18, 1980" should read "Date: December
16,1980".

2. In the third column, the phone
number in the second line now reading
"(202) 274-0367" should read "(202) 724-
0367."
BILLING CODE 1505-01

Humanities Pane, Meetings
Correction

In FR Doc. 80-35878, appearing on
page 76276,-in the issue of Tuesday,
November 18,1980, make the following
correction:

In the second cloumn, the 19th line
should have read "Date: December 15,
1980".
BILLING CODE 1505-01-M

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

Media Arts Panel (In Residence/
Workshop); Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92-463), as amended, notice is hereby
given that a meeting of the Media Arts
Panel (In Residence/Workshop) to the
National Council on the Arts will be
held on December 15-16, 1980, from 9:00
a.m.-5:30 p.m., In the 12th floor
screening room, Columbia Plaza Office
Complex, 2401 E Street, N.W.,
Washington, D.C.

This meeting is for the purpose of
Panel review, discussion, evaluation,
and recommendation on applications for
financial assistance under the National
Foundation on the Arts and the
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Humanities Act of 1965, as amended,
including discussion of information
given in confidence to the agency by
grant applicants. In accordance with the
determination of the Chairman
published in the Federal Register of
February 13.1980, these sessions will be
closed to the public pursuant to
subsections (c) [4). (6) and 9(b) of
section 552b of Title 5. United States
Code.

Further information with reference to
this meeting can be obtained from Mr.
John H. Clark, Advisory Committee
Management Officer, National
Endowment for the Arts, Washington,
D.C. 20506, or call [202] 634-6070.

Dated: November 19,1980.
John H. CLak,
Director. Office of Council and Panel
Operation, NationalEndowment for the Arts

R Doc. 8 .- B, Filed 1-25-f0 &45 am]
BILIUNG CODE 737-01-M

Visual Arts Panel (Drawing/
Printmaking/Artists Books); Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act
(Pub. L. 92-463), as amended, notice is
hereby given that a meeting of the
Visual Arts Panel (Drawing/
Printmaking/Artists Books] to the
National Council on the Arts will be
held on December 15-16, 1980, from 9:00
a.m.-5:30 p.m., in room 1426, Columbia
Plaza Office Complex, 2401 E Street,
N.W., Washington, D.C. 20506.

This meeting is for the purpose of
Panel review, discussion, evaluation,
and recommendation on applications for
financial assistance under the National
Foundation on the Arts and the
Humanities Act of 1965, as amended,
including discussion of information
given in confidence to the agency by
grant applicants. In accordance with the
determination of the Chairman
published in the Federal Register of
February 13, 1980, these sessions will be
closed to the public pursuant to
subsections (c)(4), (6) and 9(b) of section
552b of Title 5, United States Code.

Further information with reference to
this meeting can be obtained from Mr.
John H. Clark, Advisory Committee
Management Officer, National
Endowment for the Arts, Washington,
D.C. 20506, or call (202) 634-6070.

Dated: November 19,1980.
John H. Clark.
Director. Office of Council andPanel
Operation, National Endonment for the Arts.
[FR Doc' W-3B Filed 11-25--t &45 am]

BILLING CODE 753D71-M

NUCLEAR REGULATORY
COMMISSION

Advisory Committee on Reactor
Safeguards, Subcommittee on Reactor
Radiological Effects Meeting

The ACRS Subcommittee on the
Reactor Radiological Effects will hold a
meeting at 830 a.m. on December 12,
1980 in Room 1046,1717 H Street, N.,
Washington, DC to discuss the state-of-
the-art in the area of radiation standards
and dose limits of radiation workers.

In accordance with the procedures
outlined in the Federal Register on
October 7, 1980, (45 FR 56535), oral or
written statements may be presented by

- members of the public, recordings will
be permitted only during those portions
of the meeting when a transcript is being
kept, and questions may be asked only
by members of the Subcommittee, its
consultants, and Staff. Persons desiring
to make oral statements should notify
the Designated Federal Employee as far
in advance as practicable so that
appropriate arrangements can be made
to allow the necessary time during the
meeting for such statements.

The entire meeting will be open to
public attendance.

The agenda for subject meeting shall
be as follows:

Friday. December 1, 19 , 8:30 a.m.
Until the Conclusion of Business.

During the initial portion of the
meeting, the Subcommittee, along with
any of its consultants who may be
present, will exchange preliminary
views regarding matters to be
considered during the balance of the
meeting.

The Subcommittee will then bear
presentations by and hold discussions
with representatives of the NRC Staff,
their consultants, and other interested
persons regarding this review.

Further information regarding topics
to be discussed, whether the meeting
has been cancelled or rescheduled, the
Chairman's ruling on requests for the
opportunity to present oral statements
and the time allotted therefore can be
obtained by a prepaid telephone call to
Mr. Carry G. Young (telephone 202/634-
1414) between 8:15 am. and 5:00 p.m.,
EST. The cognizant Designated Federal
Employee for this meeting Is Mr. John C.
McKinley.

Ddted. November 20,1960.
John C. Haole,
Adiisory Comittee Afanagcment Qfx 'r.
[FR lkN WO6& 7380- " & U a.:
SILUNG CODE 759"-M

Regulatory Guide; issuance and
Availability

The Nuclear Regulatory Commission
has issued a revision to a guide in its
Regulatory Guide Series. This series has
been developed to describe and make
available to the public methods
acceptable to the NRC staff of
implementing specific parts of the
Cummission's regulations and, in some
cases, to delineate techniques used by
the staff in evaluating specific problems
or postulated accidents and to provide
guidance to applicants concerning
certain of the information needed by the
staff in its review of applications for
permits and licenses.

Regulatory Guide 3.11.1, "Operational
Inspection and Surveillance of
Embankment Retention Systems for
Uranium Mill Tailings," provides
detailed guidance acceptable to the NRC
staff for developing an appropriate
inservice inspection and surveillance
program for earth and rock fill
embankments used to retain uranium
mill tailings. It supplements the general
guidance in ths area provided in
Reglatory Guide 3.11, '"Design,
Construction, and Inspection of
Embankment Retention Systems for
Uranium Mills."

Comments and suggestlons in
connection with (1) items for inclusion
in guides currently being developed or
(2) improvements in all published guides
are encouraged at any time. Comments
should be sent to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
Attention: Docketing and Service
Branch.

Regulatory guides are available for
inspection at the Commission's Public
Document Room, 1717 H Street NW.
Washington, D.C. Copies of active
guides may be purchased at the current
Government Printing Office price. A
subscription service for future guides in
specific divisions is available through
the Government Printing Offic.
Information on the subscription service
and current prices may be obtained by
writing to the U.S. Nuclear Regulatory
Commission. Washington. D.C. 20555,
Attention: Publications Sales Manager.
( UsC. 552[a))

Dated at Rockville, Maryland this 18th day
of November 19W3.

For the Nuclear Regulatory Commission.
Robert B. Minogue,
Direator, Offic2 of Standard DvEY,2rker

BILLIG COo 7S-01-M
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UNITED STATES RAILWAY
ASSOCIATION

(Docket 211-271

Consolidated Rail Corp.; Application
,for a Loan

Subsection Oh) of Section 211 of the
Regional Rail Reorganization Act of
1973, as amended (45 U.S.C. 721) (the
Act), authorizes the United States
Railway Association (Association) to
enter into loan agreements with the -
Consolidated Rail Corporation (Conrail),
the National Railroad Passenger
Corporation, and any profitable railroad
to which rail properties are transferred
or conveyed pursuant to Section
303(b)(1) of the Act under conditions
and for purposes set forth in this
Subsection. Subsection (b) of Section'
211 requires that.the Association publish
notice of the receipt of any application
thereunder in the Federal Register and
afford interested parties an oportunity to
comment thereon.

Conrail submitted a Borrowing
Application dated November 18, 1980
requ6sting new borrowings of
$934,000.00. Conrail states that it will
use the funds to'pay nontdmployee injury
claims of the Penn Central
Transportation Company. The
Borrowing Application includes the
certification and exhibits required by
the Loan Procedures.

Interested parties are invited to
submit written comments relevant to
this application. Any such submissions
must identify by its Docket No., the
application to which it relates, and must
be filed with the Office of General
Counsel, United States Railway
Association, 955 L'Enfant Plaza North,
S.W., Washington, D.C. 20595, on or
before December 10, 1980, to enable
timely consideration by USRA. The
docket containing the original
application shall be available for public
inspection at that address Monday
through Friday (holidays excepted)
between 8:30 a.m. and 5:00 p.m.

Dated at Washington, D.C. this 21st day of
November 1980.
David Kleyps,
Assistant Secretary, United States Railway
Association.
IFR Doc. 80-38826 Filed 11-25-80 8:45 am]

BILUNG CODE 8240-01-M

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

[Docket No. 301-20]

American Home Assurance Co,;
Hearing on Proposed Action

Pursuant to Section 304(b)(1) of the
Trade Act of 1974, as amended, the
United States Trade Representative by
this notice requests interested parties to
present their views on proposed
recommendations to the President for
action in relation to the petition (see 44
FR 75246) filed under section 301 of the
Trade-Act of 1974 (19 U.S.C. 2411) on
November 5,1979 on behalf of American
Home Assurance Co.

-Under section 301(a) of the Trade Act
of 1974, the President is required to take
all appropriate and feasible action
within his power to obtain? the
elimination of any act, policy or practice
of a foreign government which is
determined to be unjustifiable,
unreasonable or discriminatory and
which burdens or restricts U.S.
commerce. The U.S. Trade
Representative, after considering the,
advice of the 301 Committee
recommends appropriate action'to the
President. Under section 304 of the
Trade Act of 1974, the recommendation
6f the USTR must be made with respect
to this matter on or before December 19,
1980.

The 301 Committee is therefore
considering whether the Korean
practices 11 of prohibiting American
Home Assurance Co. from writing
marine insurance in Korea; 2) of
prohibiting American Home from joining
the Korean Fire Pool or writing most
forms of joint venture fire insurance;-
and 3) of discriminating against
American Home with respect to the
granting of retrocessions from the
Korean Reinsurance Corporation are
actionable under section 301 and what,
if any, action the USTRtshould
recommend that the President take in
response. The following actions have
been proposed by thepetitioner for
consideration as an appropriate action
to obtain elimination of these practices:

Denial of the right to enter U.S. ports
to Korean vessels owred by shipping
companies related to Korean insurance
companies by denying Certificaties-of
Financial Responsibility required under
the Federal Pollution Control Act-

Imposition of substantial fees on
Korean vessels owned and operated by

entities related to Korean insurance
companies.

Disqualification of Korehn
construction companies related to
Korean insurance companies from
bidding on U.S. government contracts
other than contracts related to the
support of U.S, forces in Korea.

Imposition of additional duties on
imports of products manufactured by
affiliates of companies related to Korean
insurance companies.

Written briefs submitted by interested
parties which present comments on
these recommendations, suggestions for
other recommendations, and all other
aspects of the case will be considered If
received on or before December 9, 1980.
Regulations concerning the submission
of briefs can be found in 15 CFR 2000.8
(45 FR 34872). Briefs should be sent, in
twenty (20) copies, to Chairman, Section
301 Committee, Room 715, 1800 G Street,
NW, Washington., D.C. 20500.
Jeanne S. Archibald,
Chairman, Section 301 Committee.
(FR Doc. 50 6947 Filed 11-24-W. 10:49 arAl

BILLING CODE 3190-01-M
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Sunshine Act Meetings Federal Register
Vol. 45, No. 230

"Wednesday, November 2,, 19-.

This section of the FEDERAL REGISTER
contains notices of meetings published
under the "Government in the Sunshine
Act" (Pub. L 94-409) 5 U.S.C.
552b{e)(3).

CONTENTS
Items

Commodity Futures Trading Commis-
sion ....................................................... 1

Environmental Quality Council ............... 2
Libraries and Information Science, Na-

tional Commission .............................. 3
Postal Service ........................................ 4. 5

1

COMMODITY FUTURES TRADING
COMMISSION.
TIME AND DATE: 11 a.m., Friday,
December 5, 1980.
PLACE: 2035 K Street NWA., Washington,
D.C., eighth floor conference room.
STATUS: Closed.
MATTERS TO BE CONSIDERED:
Surveillance Briefing.
CONTACT PERSON FOR MORE
INFORMATION: Jane Stuckey, 254--8314.
[S-ns5-a Filed 11-24--, 148 pm]
BILLING CODE 631-01-M

2
COUNCIL ON ENVIRONMENTAL QUAUTY.
November 24.1980.
TIME AND DATE: 11:30 a.m., December 4,
1980.
PLACE: Conference room, 722 Jackson
Place NW., Washington, D.C. 20006.
STATUS: Open.
MATTERS TO BE CONSIDERED:

1. Old Business.
2. Status of the Chemical Substance

Information Network.
3. Current Staff Research on Ecology of

Blue Crabs.
CONTACT PERSON FOR MORE
INFORMATION: John F. Shea 111, {202) 395-
4616.
S-2154-80 Fied 11-24-801025 pa

BILLING CODE 3125-01-M

3
NATIONAL COMMISSION ON LIBRARIES
AND INFORMATION SCIENCE.
TIME:
8:00 p.m.-10:00 p.m.
8:30 a.m.-10:O0 p.m.
8:30 am.-3:00 p.m.

DATE: December 11-13, 1980.
PLACE: Mayflower Hotel, Washington,
D.C.
STATUS: Open.
MATTERS TO BE DISCUSSED: Pablic!
Private Sector Task Force Progress
Report (Dec. 11, 8.00 p.m.-1000 p m}
Introduclions.
Approv al of Minutes,
Review of Agenda.
Discussion of Public/Pr ate Sector Report &

Implications.
Executive Session (closed) December 12,

11'30 a m-.2130 pom.
Discussion of:

President's Message concErning WHCLIS
Report.

Supplemental Request to OMB
Possible Congressional and Administrative

Actionrs).
Institute for Information Policy and

Research.
Standing Committee Reports
Project Reports.
Executive Director and Staff Reports,
1981 and 1982 Meeting Dates.
Old/New Business-
Summary and Conclusions.
CONTACT PERSON FOR MORE
INFORMATION: Mary Alice Hedge
Reszetar, Associate Director, NCLIS,
Area Code 202 653-6252.
Mary Alice Hedge Reszetar,
Associate Dprector, NCLIS,
November 20, 1980.
IS-1-, F 'f' d It-: 4-1*) 7 3 ?

BILLING CODE 7527-01-hI

4
POSTAL SERVICE.

The Board of Governors of the United
States Postal Service, pursuant to its
Bylaws (39 CFR 7.5) and the
Government in the Sunshine Act (5
U.S.C. 552b), hereby gives notice that it
intends to meet at 11 a.m. on Monday,
December 1 and at 9 a.m. on Tuesday,
December 2,1980. at Postal Service
Headquarters, 475 L'Enfant Plaza, S.W,
Washington, D.C. 20260. F.\cept as
indicated in the following paragraph, the
meeting is open to the public. The Board
expects to discuss the matters stated in
the agenda which is set forth below.
Requests for information about the
meeting should be addressed to the
Secretary of the Board, Louis A. Cox, at
(202) 245-4632.

On Nov ember 6,1980, the Board of
Governors voted to close to public

observation a portion of its next
meeting. Each of the members of the
Board voted in favor of closing this
meeting, which is expected to be
attended by the following members:
Governors Wright, Hardesty, Babcock,
Camp, Ching, Hughes, Jenkins and
Sullivan: Postmaster General Bolger,
Deputy Postmaster General Benson:
Senior Assistant Postmaster General
Ulsaker, Counsel to the Governors
Joseph A. Califano; and Secretary to the
Board Cox. This dosed portion will
consist of a discussion of the Postal
Service's possible strategies and
positions in anticipated collective
bargaining negotiations involving
parties to the 1978 National Agreement
between the Postal Service and labor
organizations representing certain
postal employees, which is scheduled to
expire in July of 1981.
Agenda

Aondayforni,3 Se.:io,,
Discussion of strateqies and positions in

anticipated collective barganing
negotiations.

(The Baard will discmcs the forthaoming
collective bargaining negotiatons. As
stated above in the Notice of MEeting,
this part of the meeting will be closed to
the public.)

Tucsdky Sczffiol
1. Minutes of the Previous Meeting.
2. Remarks of the PostmastEr Geneal.

(In keeping with its consistent practice, the
Board's agenda provides this op_:rtunit-
for the Postmaster General to inform the
members of mis elan-eaus current
developmrents concerning the Postal
Service. He might report, for example.
the appointiment or a:sipament of a key
official, or the effect on postal operations
of unusual weather or a malor strike In
the transportation industry. Nothing that
requires a decision by the Board is
brought up under this item.]

3. Adjustments n compensation of certain
postal execatives.

(The Board will consider recommendations
by the Postmaster General for
compensation adjustments for czrtain
individuals which require app-oal by
the Board under the Board's B5;Iaws.)

4. Repurt of the Audit Committee on fiscal
year 1980 Financial Statement.

(Mr. Sullivan, as Chairman of the Audit
Committee of the Board., will report to
the memb-s on the meeting of the Audt
Committee (vwhich is to be held on
Decembar 1, 1930) with reprZesntatives
of the Postal Scrvlces outside auditors
concerning, the Serv ice's Balanrc Sheet
and Financial Statements for FY 1930.
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5. Review of Postal Service Budget Program.
(Mr. Finch, Senior Assistant Postmaster,

General for Finance, will present the
Postal Service's budget for FY 1982 as it
is proposed-for transmission to the 0MB
and the Congress.]

6. Review of the Annual Comprehensive
Statement to the Congress. I

(Public Law 94-421,amended 39 U.S.C.
§ 2401 to require the Postal Service to
present a "Comprehensive Statement" to
the Legislative and Appropriations
Committees of the Congress having
cognizance over postal matters. The
Comprehensive Statement is to describe
the plans, policies, and procedfires of the
Postal Service designed to comply with
the policies of the Postal Reorganization
Act; postal operations generally; and
financial summaries and the projections.
The Comprehensive Statement is on the
Board's agenda because approval of the
annual Comprehensive Statement is
included in the list of matters that the
Board has reserved for its own decision.)

7. Capital Investment Projects:
a. Automated System for the expanded Zip

Code Program
(The Board will consider a proposed

capital investment for the procurement of
optical character reader channel sorters
and related mechanization for the
expanded Zip Code letter mail
processing system.)

b. General Mail Facility and Vehicle
Maintenance Facility for Green Bay,
Wisconsin.

,(Mr. Biglin, Senior Assistant Postmaster
General for Administration, will present
a proposed project for the construction of
a new General Mail Facility and Vehicle
Maintenance Facility in Green Bay,
Wisconsin.)

c. General Mail Facility and Vehicle
Maintenanc Facility for Sioux City,
Iowa.

(Mr. Biglin will present a proposed project
for the construction of a new General
Mail Facility and Vehicle Maintenance
Facility m Sioux City, Iowa.]

Louis A. Cox,
Secretary.
[S-2150-80 Filed 11-24-80, i:14 aml

BILLING CODE 7710-12-M

5
POSTAL SERVICE.

The Committee on Audit of the Board
of Governors of the United States Postal
Service, pursuant to the Bylaws of the
Board (39 CFR 5.2; 7.5) and the
Government in the Sunshine Act (5
U.S.C. 552b), hereby gives notice that it
intends to hold a meeting at 4 p.m. on
Monday, December a, 1980, m the
Benjamin Franklin Room, 11th Floor,
Postal Service Headquarters, 475
L'Enfant Plaza SW., Washington, D.C.
20260, The meeting is open to the public.
Requests for information about the
meeting should be addressed to the

Secretary of the Board, Louis A. Cox, at
(202) 245o-4632.

The Committee will review with
representatives-of the Postal Service's
outside auditors the Postal Service's
Balance Sheet and Financial Statements
for fiscal year 1980.
Louis A. Cox,
Secretary.
[S-2155--80 Filed 11-24-M0 12.4 pmo]

BILLING CODE 7710-12-M
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DEPARTMENT OF THE INTERIOR
Bureau of Land Management
43 CFR Part 3800
[Circular No. 2480]

Surface Management of Public Lands
Under U.S. Mining Laws
AGENCY: Bureau of Land Management,
Interior.
ACTION: Final rulemaking.

SUMMARY: The Federal-Land Policy and
Management Act of October 21, 1976,
amended the mining laws by.directing
the Secretary of the Interior, by
regtilation or otherwise, to take any
action necessary to prevent unnecessary
or undue degradation of the lands. This
final rulemaking implements that
requirement and among other things
requires mining claimants to complete
reasonable reclamation on Federal
lands administered by the Bureau of
Land Management during and upon
termination of exploration and mining
activities under the mining laws. This
rulemaking pertains to locatable
minerals such as gold, lead, silver,
uranium, etc. It does not pertain to coal,
oil, gas, phosphate or other leasable
minerals or salable minerals such as
sand 4nd gravel.
EFFECTIVE DATE: January 1, 1981.
ADDRESS: Send suggestions or inquiries
to: Director (520), Bureau of Land
Management, 1800 C Street, N.W.,
Washington, D.C. 20240
FOR FURTHER INFORMATION CONTACT:.
Eugene Carlat (202) 343-8537 or Robert
M. Anderson (202] 343-8537
SUPPLEMENTARY INFORMATION: Proposed
rulemaking was published on December
6, 1976, in the Federal Register (41 FR
53428). As a result of changes made in
response to the more than 5,000
comments received on the initial
publication, a second proposed
rulemaking was published in the Federal,
Register on March 3, 1980 (45 FR 13959).
A total comment period of 135 days was
allowed in connection with the second
proposed rulemaking, and public
meetings were held in Denver, Colorado
and Reno, Nevada. Thiis public exposure
resulted in more than 366 written
comments. The written comments came
from various sources, with 83 coming
from companies with mining interests,
173 from individuals, 10 from
environmental groups, 33 from mining
groups and associations, 29 from State
and local governments, 7 from attorneys
acting in their own behalf, and 31 from
Federal agencies. Also received were
five petitions, with some 1,131
signatures, that commented on various
aspects of the rulemaking. Public

comments were also obtained at
meetings with interest groups and an
oversight hearing before the
Subcommittee on Miuies and Mliiing of
the House Committee on Interior and
Insular Affairs. All of the comments
have been given careful consideration
and the final rulemaking reflects many
of the changes suggested by the
comments.

The objective of the decisionmaking
process on the final rulemaking was to
enable the Bureau of Land Management
to ensure that the Federal lands are
protected from unnecessary and undue
degradation and to'ensure that
reasonable reclamation will be
completed on areas disturbed during the
search for and extraction of mineral
resources. Another objective was the
obtaining of information that would
allow the Bureau of Land Management
to know where mining operations are
occurring on Federal lands and some,
knowledge of the extent of those"
operations. The knowledge of where
mining operations under the mining laws
are being conducted and their extent
will also be used in making long term
planning decisions and multiple use
trade offs for all resource values and to
ensure that areas that, in fact, have
potential for mineral values are not
indiscretely precluded from mineral
development.

The final rulemaking incorporates
three distinct'levels of limitations
dependent upon-the level of mining
activity that the operator proposes to
conduct on his/her area of operations.
For example, at the lowest level of
ativity, prospectors or part-time miners
who-cause only negligible surface
disturbance will not need to contact the
Bureau of Land Management. Except
when he/she is conducting mining
operations on special category lands, an
operator who exceeds this negligible
surface disturbance, but keeps his/her
disturbance to an area of five acres or
less per yedr, will be required to file
only a notice. Notices will not require
approval or bonding.

Operators proposing mining
operations causing surface disturbance
to more than five acres in one year are
required to file a plan of operations
which sets out the details of those.
operations. It is our opinion that a large
portion of the mining operations on
Federal lands will fall under the first
two categories and will proceed With
minimal contact with the.Bureau.

The goal of this final rulemaking is to
afford adequate protection to Federal
lands from unnecessary and undue
degradation at the least possible burden
to the mining industry'and to the United
States. It has been in this spirit that the

Bureau has worked with all segments of
the public in an effort to develop a
rulemaking that will-meet its goal. This
effort of working with the public will
continue in the future in an attempt to
obtain the cooperation of the mining
industry and the rest of the public In
meeting the goals and objectives of the
final rulemaking.

General Comments
General comments on the proposed

rulemaking ranged from questioning the
authority for issuing the proposed
rulemaking to supporting the action and
recommending that the rulemaking be
strengthened. Many general comments
objected to the issuance of a rulemaking
that changed the way mining activity
has been carried on for over a hundred
years under the 1872 Mining Law. A
large number of comments strongly
objected to combining the regulations on
"Exploration and Mining, Wilderness
Review Program". (43 CFR 3802) with
this rulemaking. The attempt to
consolidate the two regulations was
confusing to the public because of the
difficulty in distinguishing between the
requirements for lands not under
wilderness review and those for lands
under wilderness review. To eliminate
this confusion, all references to lands
under wilderness review have been
deleted from this rulemaking. The
interim final rulemaking, 43 CFR 3802,
that covers mining on lands involved in
the wilderness review program and was
published in the Federal Register on
March 3, 1980 (45 FR 13974), will
continue in effect after this rulemaking
becomes final. It will not be deleted, as/
was stated in the preamble to the
proposed rulemaking.

Numerous comments questioned the
ability of the Bureau of Land
Management to respond within the
times specified to the large number of
plans of operations that would have
been generated by the proposed
rulemaking. This concern has been mot
in large measure by changes in the final
rulemaking. The changes are discussed
later in the preamble and will reduce
significantly the number of plans of
operations that will be filed.

Another general concern of the
comments was the adverse impact of the
rulemaking on the small operator. Many
of the comments suggested that the
proposed rulemakng would limit
activities on the Federal lands by the
smaller operators and would result in
their being put but of business. The final
rulemaking relieves the small operator
of many of the requirements that were
contained in the proposed rulemaking.
This will be discussed in more detail
later in the preamble.
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Finally, many of the comments
expressed the view that the final
rulemaking for the Bureau of Land
Management should be similar to- the
regulations on this subject published by
the U.S. Forest Service. The final
rulemaking follows as closely as
possible the provisions of the existing
U.S. Forest Service regulations, with the
major difference being the threshold
concept that has been included in the
notice provision of this final rulemaking.

Several comments requested that the
Bureau of Land Management study the
"Institutional Approach" that was
described on page 263 of the report
"Surface Mining of Non-Coal Minerals"
prepared by the National Academy of
Sciences in 1979. That report suggests
that strict regulatory mechanisms are
not necessary to achieve an end result.
The final rulemaking is an effort to
reduce the regulatory burden for both
the regulated public and those
responsible for carrying out the
rulemaking.

Before discussion of the specific
comments, a summary of the significant
revisions made in this final rulemaking
may be helpful. Basically, the final
rulemaking changes the threshold and
will require the submittal of plans of
operations on special category lands or
if surface disturbance resulting from
mining operations exceeds five acres.
For operations disturbing five acres or
less, a notice will be required of the
operator. Operators submitting notices
will not be subject to bonding nor will
approval of the notice be required.
Reasonable reclamation is required, as
failure to reclaim may constitute
unnecessary or undue degradation of the
public lands.

The implementation of this final
rulemaking will involve monitoring and
a cooperative effort by the Bureau of
Land Management, the mining industry
and the public to ensure that there is no
unnecessary or undue degradation of the
Federal lands. Close cooperation
between the Bureau and the mining
industry will reduce the possibility of
friction and create a working
relationship that will lead to greater
mutual understanding. If. at the end of
two years, the Bureau determines that
this final rulemaking is neither working
nor meeting the Secretary's
responsibility to prevent unnecessary or
undue degradation of the public lands,
the regulations will be reassessed and
amended as necessary.

Specific Comments

Purpose-Nearly all of the comments
made reference to the "impairment of
wilderness suitability" phrase in the
proposed rulemaking and the fact that it

should not be used with respect to the
public lands that do not have wilderness
characteristics or are not within an area
under wilderness review. All references
to "impairment" have been deleted. This
section has been rewritten to conform
with the authority and responsibility set
forth in section 302(b) of the Federal
Land Policy and Mdnagement Act of
1976.

Objectives-Several comments
suggested substituting the word"provide" for the word "allow," thus
indicating that miners have a right and
not a mere privilege to mineral entry on
Federal lands. This suggested change
has been made. Also. all references to
"impairment" of wilderness values have
been deleted. One comment expressed
the view that the phrase "scenic and
scientific" is not appropriate and
exceeds the responsibility of the
Secretary of the Interior under sections
302(b) and 603(c) of the Federal Land
Policy and Management Act Although
this may be true as to those sections,
this rulemaking also implements section
601(f) of the Act relating to the
California Desert Conservation Area.
Therefore, the wording has not been
changed.

One comment was of the view that
the Bureau of Land Management should
have a team of knowledgeable persons
traveling to every office to explain the
rulemaking. One of the keys to the
successful implementation of this
rulemaking is consistent application and
understanding of the rulemaking by the
Bureau's field personnel. Every effort
will be made to accomplish this end,
including regional workshops for Bureau
employees and the preparation of
manual sections for field guidance.

Authority-Several comments
indicated that the 1872 Mining Law
should not be used as authority for the
rulemaking. This authority will remain
because it gives the Secretary of the
Interior authority to issue regulations
relating to activities authorized under
the mining laws. Furthermore, since part
of the authority the States have to
regulate mining activity is delegated by
Congress in the mining law, that
delegated authority serves as one basis
for possible State/Federal agreements
for the uniform implementation of their
respective surface protection
regulations.

Additional authorities have been
added to this section, some in response
to suggestions in comments.

Section 9(a) of the Wild and Scenic
Rih ers Act has also been added because
it authorizes the Secretary of the Interior
to, among other things, promulgate
regulations to "provide safeguards
against pollution * * and unnecessary

impairment of the scenery within
wild and scenic river areas.

Definitlions-Several comments were
confused over the use of the term
"mining operations." In response to
these comments, the term has been
changed to "operations" in the final
rulemaking rather than "mining
operations" as it appeared in the
proposed rulemaking, and the definition
has been changed. As suggested in one
comment, the definition of the terna"operations" now includes assessment
work.

The definition "mining claims" has
been changed to include filings under
the "mining laws" rather than the 1872
Mining Law specifically. The definition
has been expanded to include those
mining claims and mill sites in the
California Desert Conservation Area
which have been or will be patented
subsequent to the the enactment of the
Federal Land Policy and Management
Act.

Reference to the "mining laws" rather
than the 1872 Mining Law clears up the
comment that placer mining claims are
not covered under the 1872 Mining Law.
One comment observed that the
definition of the term "mining
operations" was unclear as to "whether
the operations take place on or off the
claim" and indicated that no significant
activities should take place off the
mining claim unless authorized by some
other law. This is not technically
correct. One does not need a mining
claim to prospect for or even mine on
unappropriated Federal lands. The
definition was designed to include those
operations on a mining claim and uses
incidental thereto on Federal lands, and
does not inhibit "the miner's right to
conduct initial prospecting prior to
discovery" as one comment suggested.
or prior to location.

Many comments addressed the
definition of the term "reclamation" in
the proposed rulemaking. In response to
those comments, the term "reclamation"
has been redefined to include the
requirement to return disturbed lands to
an appropriate contour and to
revegetate with a diverse vegetative
cover. if feasible and reasonable.

The term "unnecessary or undue
degradation" has been redefined since a
number of comments found the
definition in the proposed rulemaking
too confusing. Several comments said
that the Federal Land Policy and
Management Act does not require
reclamation. An explanation of the
Department of the Interior's position on
that matter is found under bonding in
this preamble.

Many comments made the point that
the definition of the term "unnecessary
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and undue degradation" goes beyond a
reasonable interpretation of the law.
One comment stated that it was a
"familiar evasive tactic of making
reference to non-meaningful standards."
The definition has been revised in the
final rulemaking to delete the parts that
caused the objections. Reclamation
requirements and the need to consider
other resource values and uses of the
Federal lands have been added. A
clause-to cover other statutory authority
has also been added.

Several comments suggested that the
definition of the tern "environment" has
little meaning for the purposes of the
rulemaking. The final rulemaking
eliminates the need to define the term
"environment" and it has been deleted.

Because the term "Federal lands"
appears several times in the rulemaking
and its meaning is not clear, that term
has'been defined. This new definition
should clarify the scope of the
rulemhking. Further, the terms "road,"
"wilderness," "wilderness study area,"-" wilderness inventory," "impairment of

suitability;" "substantially
unnoticeable" and "valid existing
rights" have been deleted from the final
rulemaking because they are no longer
needed. They continue to be applicable
to the regulations for lands under
wilderness review (43 CFR Part 3802)
implemented on April 2, 1980.

Several comments expressed fear that
the authorized officer could be an
unqualified persormwith little knowledge
of mining and minerals problems and
concerns. Some of the comments also
made the point that the authorized
officer could abuse his/her discretionary
authority. The definition has not been
changed. It is intended that the district
manager will be the authorized officer
for approval of plans of operations and
any appeals. District managers have
personnel on their staff v@ho are
knowledgeable of mining and mineral
problems and their advice will be
availible to the district manager as part
of the decisionmaking process.
Guidance will be provided to the field
that will ensure consistency and
fairness in the implementation of the
final rulemaking, thus ieducing the
possibility of abuse of discretionary
authority. Any associated problems will
be handled on a case-by-case basis. The
final actions of the authorized officer are
subject to "the administrative review
process provided in this rulemaking and
43 CFR Part 4.

A new term, "casual use," has been
added to the definition section. This
new term is needed to specify those-
activities that may be engaged in
without any contact with the Bureau of
Land Management. "Casual use" is part

of the new threshold concept that has
been included in the final rulemaking.

Policy-Several comments addressed
the confusion caused by combining
provisions of the "wilderness review"
regulations with this rulemaking. Again,
references to impairment have been
removed. The section has been revised
to clarify the position of the Department
of the Interior in meeting its
responsibilities under section 302(b) of
the Federal Land Policy and
Management Act.

Section 2 of the Mining and Minerals
Policy Act of 1970 has been added

- because that section provides for,
among other things, the development of
economically sound and stable domestic
mining minerals,.metal and mineral
reclamation industries and the
reclamation of mined lands. Section
102(a)(12) of the Federal Land Policy
and Management Act, which makes it a
policy of the United States to implement
the Mining and Minerals Policy of 1970,
has been added.

Scope-Numerous comments
suggested that it was improper for the
Bureau of Land Management to regulate
mining activities on lands patented
under the stockraising homestead laws
where the minerals are reserved to the
United States. Mining operations on
these lands are adequately covered by
existing laws (43 U.S.C. 299 and 30
U.S.C. 54) and regulations (43 CFR Part
3814) and the deletion of Whis section
removes them from this rulemaking.

One comment stated that the
rulemaking should belclarified to apply
to "spillover impacts" on Federal lands
-from mining operations or patented
lands. "Spillover impacts," such as dust
and water pollution, will be monitored
in accordance with applicable Federal
and State law. In addition, all"spillovers" will be monitored by the
Bureau of Land Management to ensure
that unnecessary or undue degradation
is not occurring.

The scope section in the final
rulemaking has beep-deleted because
the definition of the term "Federal
lands" now incudes all of the exclusions
that were listed in the scope section of
the proposed rulemaking: This deletion
and change in the definition clarifies the
final rulemaking by setting-out in one
section what lands are covered by the
final rulemaking.

Plan of .perations-Aa result of the
numerous comments on this section, the
level of activity requiring a plan of
operations to be filed with the Bureau of
Land Management has been changed.
On lands other than special category
lands, the new threshold allows mining
activities, including access, to take place
without filing a plan of operations if five

acres of less of Federal lands are
disturbed by those operations, subject to
the requirement that the operator file a
notice. The notice requires the operator
to furnish sufficient information to allow
the Bureau to get a good fix on the type
of'operations that will be 9ccurring, and
if necessary, make a determination as to
whether unnecessary and undue
degradation is occurring. The notice Is
not subject to approval nor Is bonding
required for the activities covered by the
notice. Reclamation is required for all
operations. The new five-acre threshold
will allow most exploration activities
and some extraction activities to take
place without a plan of operations
having to be filed and processed,
provided that lands that are disturbed
are reclaimed by the operator.
Additionally, the prospector who causes
only negligible damage to Federal lands
will be covered under tife "casual use"
provision and will not be required to.
make any contact with the Bureau of
Land Management.

Retained as part of the final
rulemaking is the procedure for a plan of
operations for those operations that
cause surface disturbance in excess of
five acres and for mining activities
located on certain categories of Federal
lands.

The plan of operations section of the
proposed rulemaking drew several
comments suggesting that the authorized
officer should not be responsible for
developing mitigating measures or
reclamation plans for the mining
industry. This section of the rulemaking
was designed to assist the small
operator who often lacks the technical
resources to develop reclamation
measures in the preparation of his/her
plan of operations and to make It
optional for the industry as a whole to
submit reclamation measures. The
section had been amended In the final
rulemakihg to require the operator to
submit ieclamation measures unless the
opeiator can show that he/she does not
have the resources to comply, In which
case the authorized officer will assist
the operafor in preparing such measures.

Many of the comments expressed the
view that the authorized officer was
given too much time to approve a plan
of operations and that unnecessary time

.delays would result that would be costly
to the mining industry and might
jeopardize exploration projects.
Additional comments on this section of
the proposed rulemaking discussed the
mining industry's reluctance to
commence operations if the authorized

- officer does not take action on a plan of
operations in a timely manner, The
comments indicated that it was too risky
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to conduct an expensive exploration
operation under an unapproved plan of
operations which the Bureau of Land
Management could subsequently reject
The final rulemaking has been changed
to irtually eliminate these problems.
The revised threshold will allow most
exploration operations to commence
without delay after the filing of a notice
with the Bureau 15 days in advance of
commencing operations. Unless the
activities exceed the threshold or take
place on special category lands, no
approval or bonding is required. The
approval process for a plan of
operations, including the time sequence,
remains unchanged in the final
rulemaking. However, like the
regulations of the U.S. Forest Service (36
CFR Part 252) where a plan of
operations is required, the final
rulemaking contains no provision
allowing an operation to begin without
the explicit approval of the plan.

Many comments suggested that the
authorized officer has too much power
and could be dictatorial. The changes in
the final rulemaking should reduce this
possibility significantly. In addition, the
field offices will be monitored to ensure
that the rulemaking is consistently
applied and that fair and reasonable
decisions are made to meet the
Secretary of the Interior's responsibility
under section 302(b) of the Federal Land
Policy and Management Act and the
Mining and Minerals Policy Act of 1970.

Several comments made the point that
cultural and endangered species
inventories and compliance with laws
relating to these matters may be reason
to stop or significantly delay a mining
operation. Under the final rulemaking,
these inventories will be required only
when a plan of operations is submitted.
Because of the new threshold level that
is provided in the final rulemaking, this
should cause delay in only a few
instances. If there is an unavoidable
conflict with an endangered species
habitat, a plan could be rejected based
not on section 302(b) of the Federal Land
Policy and Management Act, but on
section 7 of the Endangered Species Act.
If. upon compliance with the National
Historic Preservation Act. the cultural
resources cannot be salvaged or damage
to them mitigated, the plan must be
approved. Essentially, as the comments
suggested. these laws may slow the plan
approval process; one law may stop a
project while the other may only delay
it.

The language of the final rulemaking
has been clarified as to the party who
has the responsibility to pay for cultural
inventories and salvage. Further, the
applicant is now given the option to

proceed with the inventory or mitigation
at his/her expense in order to expedite
the approval process.

One comment alleged that the Bureau
of Land Management lacked the
authority to protect cultural resources
under section 106 of the National
Historic Preser% ation Act, stating that
sertion 106 applies only where there is
an expenditure of Federal funds or
Federal licensing. The regulations
implementing the National Historic
Preservation Act define the phrase
"Federal license" as those activities
"carried out pursuant to a Federal lease.
permit, license, certificate, approval, Pr
ot,-r forms of entitlement or
permission" (36 CFR 3800.2[c(3)J, Thus,
the approval of a plan of operations,
where required, constdates a Federal
undertaking within the purview of the
licensing authority of section 106 and,
where necessary, requires compliance
with the procedures of the National
Historic Preservation Act.

One comment stated that the Bureau
of Land Management did not have to
complete an environmental impact
statement on a plan of operations since
the Secretary of the Interior has no
authority to disapprove any plan which
does not result in unnecessary or undue
degradation of the Federal lands. Hence,
the Secretary's action in approving such
a plan is not a discretionary act. The
purpose of an environmental assessment
or environmental impact statement is to
inform the authorized officer of the
environmental consequences of his/her
actions. There may exist several
alternative ways to achieve a particular
result which are reasonable and prudent
from a business standpoint. However,
an environmental assessment or
environmentl impact statement may
show the authorized officer that the first
alternative would have significant
detrimental environmental impacts not
associated with the second alternative.
Since both alternatives are reasonable
and practical. it would either be
necesssary to adopt the second, or the
authorized officer would attach
conditions to his approval of the plan of
operations on implementation of the
first alternative so that the detrimental
impacts would not occur. Similar
reasoning applies with respect to
determining whether a proposal will
cause unnecessary or undue
degradation. Furthermore, the issue of
whether an act is discretionary or non-
discretionary does not preclude the
Secretary from employing National
Em ironmental Policy Act procedures in
determining wh,,her a proposed activity
exceeds the statutory prohibition

against unnecessary or undue
degradation.

Several comments expressed concern
for timely compliance with requirements
of Federal and State laws such as
assessment work, discovery work,
staking of locations, etc. One comment
suggested that a mining claim operator
has an unrestricted right to conluct
discovery ard other activities in
accordance with State laws. Altha-: h
this may have been the fact at one time,
it is no longer triLe. Secti.on 30 'o) of the
Federal Land Policy and Management
Act expressly amends the 1872 lining
Law to provide constraints on mining
operations in order to prevent
unnecessary or undue deradatioa.
Since the mining laws are the source of
a State's authority to regulate
acqusition of Federal minerals and
possessory rights on Federal lands, any
amendment to the Federal mining laws
requires an adjustment in laws and
regulations flowing therefrom-whether
they are State law or the custom of the
local mining district. Section 302(b) of
the Act does not eliminate the need to
comply with State laws, nor does this
final rulemaking preempt State law.
However, activities done in compliance
with State law must likewise satisfy the
requirements of section 302(b) of the
Act.

The final rulemaking contains a new
section that provides guidance on the
filing of a notice in connection with
those mining activities that come within
the new threshold established in the
rulemaking. The new section sets out the
conditions under which the notice is to
be filed, the place where it is to be filed
and the information that is required.
Special emphasis is placed on the
location and type of access route or
routes that may be required. This
emphasis reflects the importance of
routes of access and the impacts they
can have on the Federal lands. In many
instances, the route of access has the
potential to cause more unnecessary
and undue degradation than thosa
activities directly related to the mrnlang
operations.

The notice is to be filed 15 days prior
to the commencement of any operations
covered by the notice. This 15-day
period will give the authorized officer
and his/her staff an opportunity to
evaluate the proposed operations to
determine whether a particular location
contains some special resource value
that could be avoided by the operation.
If special values are discovered, the
authorized officer could bring that to the
attention of the operator and discuss
possible alternatives with the aim of
avoiding resource use conflicts. This is
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an area where cooperation between the
Bureau of Land Management and the
mining industry will lead to protection
of Federal lands from those mining
operations that might otherwise
inadvertently cause damage to those
lands. The location of a route of access
is an example of the type of matters that
might be discussed during the 15-day
period. The authorized officer might
have information as to special resojurce
values in an area the route of access is
to cross. If a slight change in the route of
access would preserve the special value,
the authorized officer and- the mining
operatorcould reach an agreement to
make such a change.

EnvironmentalAssessment-Many of
the comments supported the need for
envirorimental protection but were
fearful that the strict environmental
standards which apply to those lands
under wilderness review would also
apply to the lands not under wilderness
review. As stated earlier, all reference
to lands under wildernjess review and to
the regulations on Exploration and
Mining, Wilderness Review Program (43
CFR Part 3802) has been deleted from
the final rulemaking.

A number of comments expressed
concern about the additional time
granted for public involvement in a plan
of operations and environmental
assessment where substantial public
interest exists. Since the threshold has
been changed, so that a majority of
operation9 can be carried out without an
approved plan of operations, there will
be a minimum of delay or interference in
approval of plans of operations because
of public involvement. Further, it is the
Bureau of Land Management's intention
to closely monitor the timeframes
established in this final rulemaking for
review of a plan of operations to assure
that, wherever possible, delays, beyond
the 30-day review period are the
exception ratherthan the rule. Indefinite
delays beyond the 90-day approval
period may occur when an
environmental impact statement is
required for a project or when
compliance with section 106 of the
National Historic Preservation Act or
section 7 of the Endangeyed Species Act
is required.

A number of editorial changes have
been made for clarification of the
section in response to comments
received.

Other Requirements for.
Environmental Protection-The deletion
of all reference to lands .under
wilderness review in this section of the
final rulemaking will alleviate many of
the concerns expressed in the
comments. Some comments made the
point that all of the requirements set

forth in this section were required by
other laws and regulations and
repeating them in this iulemaking was
not necessary. Many of the provisions
have been kept in the final rulemaking
to emphasize that the operator's
activities are subject to other applicable
Federal and State laws. Serious conflicts
are not expected to arise because other
agencies are involved with different
aspects of environmental protection.

Several comments correctly observed
that.mining operations in areas-of
critical environmental concern cannot

-* be precluded because of potential
irreparable damage. Section 302(b) of
the Federal Land Policy and
Management Act amended the 1872
Mining Law not to prevent irreparable
damage, but to prevent unnecessary or
undue degradation. Limitations placed
on mine operators in the California
Desert Conservation Area by 601(f)-of.
the Act or in areas under wilderness
review ofsection 603(c) are not
applicable to areas of critical
environmental concern. However, all
activities within an area of critical
-environmental concern will require the
submission and approval of a plan of
operations.

One comient suggested that the
Bureau of Land Management require
harmony with visual resources. The
Bureau agrees that this should be done,
but only to the extent practicable.
'However, the provision covering visual
resources has been deleted from this
section of the final rulemaking because
it is covered under the section relating
to prevention of unnecessary or undue'
degradation.

Numerous comments were made on
endangered species and cultural or
paleontological resources. Discussion of
how these resources are handled
appears in the discussion of the section
on plan approval set out above.

Several comments suggested
developing guidelines for defining
significant paleontological resources.
The Bureau of Land Management is ir
the process of doing just that in another
rulemaking that will be published in
proposed form sometime in the next
several months.

Another comment asked if the Bureau
of Land Management would be
adequately funded to investigate and
salvage cultural resources. The Bureau
will mitigate to the extent possible, but
iignificanly increased funding for this
program is not expected-in the near
future. Another comment suggested
alternative wording for the time period
in which the authorized officer is
required to respond to a cultural or
-paleontological discovery made by an
operator. As a result of this comment,

the wording of the section has been
changed.

The comment was made that there Is
no authority to protect survey
monuments such as section comers
whether they are rock or brass-cap,
Existing law (18 U.S.C. 1858) provides a
$250 fine for the destruction or removal
of any U.S. Government survey
monument. The Secretary of the Interior
-has incorporated this provision In the ,
final rulemaking as part of the exercise
of his authority to protect the lands.

Another comment expressed the view
that the authorized officer should
require the operator to maintain records
on the quality and quantity of water,
This does not fall within the authority
expressly granted by the Federal Land
Policy and Management Act, but If a
problem exists, other Federal agencies
will be responsible for monitoring and
enforcement.

A comment was made that the
rulemaking should not apply to areas
disturbed before its effective date. The
fmal rulemaking does not apply to those
areas that were disturbed prior to the
effective date of this final rulemaking
unless operations continue or begin
again in the same project area, a term
defined in this rulemaking. In that event,
the provisions of this rulemaking will
apply.

Numerous comments suggested that
this rulemaking should be consistent
with the regulations of the U.S. Forest
Service on this subject so as to bring
"some Idnd of uniformity to government
regulations." Numerous other comments
indicated that the Forest Service
regulations were unworkable and that
many small operators shy away from
Forest Service lands because of the need
to comply with their regulations. An
effort has been made to be as consistent
as possible with the Forest Service
regulations; however, a major difference
is that the threshold level on Federal
lands for operations, where a plan of
operations is not required, has boon
raised in.this final rulemaking to permit
disturbance of up to five acres without
the filing of a plan of operations. The
Forest Service regulations do not
incorporate the concept of a threshold
level. Thus, most exploration activities
may start by filing a notice with the
Bureau of Land Management which will
not require approval. It is estimated that
there are two or three times the number
of mining claims on Bureau
administered lands than on lands under
the jurisdiction of the U.S. Forest
Service. Whether the Bureau has budget
and staff or the capability to administer
the rulemaking as it was proposed in
March 1980 is questionable, but the
Bureau should be able to administer the
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program established by this final
rulemaking. In addition, the rulemaking
should not prove to be a great burden on
the mining industry, yet it will allow the
Secretary of the Interior to meet his/her
responsibilities under the Federal Land
Policy and Management Act.

Several comments suggested a
threshold similar to the one that has
been adopted in this final rulemaking.
One comment suggested that the
threshold level be set at 10 acres and
that no plan of operations be required
until that level had been reached, but
also suggested that reclamation be
required on all activities on the public
lands. These concepts, with
modifications, have been incorporated
into the final rulemaking.

Many of the comments expressed
views concerning valid existing rights,
grandfathered rights and impairment as
they pertain to lands under wilderness
review. Since all references to lands
under wilderness review and the
associated terms have been deleted
from this final rulemaking, the
comments are no longer applicable.
However, the regulations on Exploration
and Mining, Wilderness Review
Program that became effective on April
2,1980, do incorporate these concepts
and remain in effect.

One comment observed the dilemma
of the assessment work requirement on
lands under wilderness review by
stating "(I)t would tend to cause some
individuals to break one law
(impairment rules) to meet the
requirements of another (assessment
work)." Because of the possibility of
these conflicts, consideration is being
given to requesting legislation that
would grant the Secretary of the Interior
some flexibility in granting deferrals
and, further, in allowing suspension of
annual assessment work.

AModification ofplan-Numerous
comments were made concerning the
additional time delays that could be
inherent in the modification of a plan of
operations. Also, the need to be flexible
in an exploration project to permit
adjustment to meet specific geologic and
topographic conditions was identified in
some of the comments. Comments were
of the opinion that it was unnecessary to
modify a plan to cover such incidental
changes. The language in this section of
the final rulemaking has been changed
to more accurately reflect the Bureau of
Land Management's responsibilities
under the unnecessary and undue
degradation concept. Only significant
modifications will now require an
approval. The basic procedure remains
unchanged. Because the threshold level
has been revised to the five acre limit,

fewer conflicts are expected to result
from plan modifications.

Existing Operalil.-Most of the
comments on this section of the
proposed rulemaking dealt with
activities assoc iated with lands under
wilderness review. Again, all references
to activities on lands under wilderness
review have been deleted from this final
rulemaking. The section has been
revised to accommodate a concern that
the Bureau of Land Management was
too strict in using such words as
"immediately" instead of "reasonably."
The intent is not to shut down existing
operations or in any way take away
rights granted under the mining laws.
One comment pointed out that
operations existing prior to October 21.
1976, may have valid existing rights
under section 701(h) of the Federal Land
Policy and Management Act and should
not be regulated at all, The existence of
a valid existing right or lack thereof,
however, is immaterial to the exercise of
the Secretary of the Interior's regulatory
authority. This rulemaking does not
extinguish any possessery rights that an
individual may have under the mining
laws. Those rights, however, are subject
to the reasonable regulations mandated
by the Federal Land Policy and
Management Act.

Bond Requirements-Except for the
plan approval section of the proposed
rulemaking, this section drew the most
comments. Perhaps it is the most
controversial because of the difficulty
by most operators, especially small
operators, believe they will have in
obtaining a bond. Several comments
stated that the Conference Committee
which was appointed to resolve
differences between the Senate and
House-passed versions of the bills that
became the Federal Land Policy and
Management Act "identified no basis for
a definitive recommendation," on
requirements for reclamation and
bonding. The Senate version had a
provision directing the Secretary of the
Interior to require appropriate land
reclamation as a condition of uses likely
to entail significant disturbance to or
alteration of the public lands. The
conferees did not adopt this provision.
One comment went on to state "of
course, with no requirement for
reclamation, there is no need for a
performance bond." The policy reflected
in this final rulemaking is that there is
no mandatory bonding; rather, it is
discretionary With the new threshold
le% el contai-,d in the final rulemaking,
most exploration and some extraction
ac ti~ities would not be bonded. If a
proposed acti.tv e%.cneds the thre2shold
and requires a plan oi operations,

bonding is then discretionary with the
authorized officer. Essentially, the
Congress did not see Ehe immediate
need for mandatory bonding in all cases,
but neither did Congress deny that
option to the Secretary of the Interior.
Rather, it left open the discretion to
impose standards for bonding.

The problems of bonding, especially
for the small operator, are recognized.
As a result, guidance will be given the
Bureau of Land Management's field
offices that bonding will be imposed
only when necessary to protect the
public lands from unnecessary or undue
degradation and when imposed, it will
be handled in a fair manner. Other
comments on this section concerned
duplication of bonding when other
regulatory agencies are involved. The
intent is to avoid duplicative
enforcement and bonding in the
administration of the regulations. The
Director of the Bureau stated to the
Subcommittee on Mines and Mining of
the House Committee on Interior and
Insular Affairs during its oversight
hearings that it would be the Bureau's
policy not to require duplicate bonding
when State bonding requirements
provided adequate protection, and the
final rulemaking so provides.

The wording of the bonding section
has been revised in the final rulemaking
to make it more understandable and to
clarify the applicability of nationwide
and statewide bonding.

As mentioned earlier, numerous
comments stated that authority to
require reclamation, like bonding, was
taken out of the Federal Land Policy and
Management Act by the Conference
Committee and, therefore, should not be
required by this rulemaking.
Reclamation is an integral part of any
effort to prevent unnecessary or undue
degradation of the lands. Failure to
require the reclamation of disturbed
areas may lead to scars on the lands
that may remain for years. Likewise,
failure to revegetate the surface of the
lands may cause increased erosion of
watersheds and lead to siltation and
pollution of streams and other water
resources. The failure to use reasonable
means to reclaim the lands and
eliminate these disturbances may
constitute unnecessary or undue
degradation and, thus, constitute a
direct violation of section 302(b) of the
Federal Land Policy and Management
Act. In addition, the Bureau of Land
Management is also responsible for
implementing the Mining and Minerals
Policy Act which requires reclamation of
mined areas.

Operation 1 i!thin Bureau of Land
Planagement Wilderne:3 Areas-There
was considerable confusion among
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those who commented on this section of
the proposed rulemaking as to whether
"wilderness areas" meant the lands
administered by the Bureau of Land
Management that are under wilderriess
review or wilderness areas that have
been officially designated by Congress
as part of the National Wilderness
Preservation System. In accordance
with section 603(c) of the Federal Land
Policy and Management Act, once an
area is designated by. Congress as part
of the National Wilderness Preservation
System, the provisions of the
Wilderness Act of 1964 apply. That Act
states that reasonableiregulations to
govern ingress and egress may be
prescribed consistent with the use of the
lands for mineral operations 'nd
"restoration as near as practicable of
the surface." The Wilderness Act also
provides that the mining laws shall -

apply to designated wilderness areas
until midnight December 31,1983. To.
avoid farther confusion, this section has
been deleted from the final rulemaking.
However, the final Tulemaking makes it
clear that any mininfoperations, other
than casual use, proposed for a
designated wilderness area will require
an approved plan of operations before
operations can commence.

Applicability of State Law-
Generally, the comments on this section
were favorable because the language df
the proposed rulemaking attempted to
avoid duplication of effort, principally in
areas of bonding-and enforcement;
Several comments-expressed concern as
to whether or not the Stateshad
jurisdiction on Federal lands, as defined
in this rulemaking. It has been the view
of the Department of the 'Interior that
under section 3 of the 1872 Mining Law
(30 U.S.C. 26), the Statesmay assert
jurisdiction over mining activities on
Federal lands in connection with their
own State laws. This maybe done as
long as the laws of the State are not in
conflict or inconsistent with Federal
law. The adoption and implementation
of this final rulemaking is not intended
to pre-empt the continued application
and'enforcement of State law and
regulations governing the conduct of
activities pursuant to the.United States
mining laws.

The language of this section has been
changed to allow more flexibility for the
Director, Bureau of Land Management,
and the respective States in entering /

into working agreements concerning the,
administration of their respective laws
and regulations.

One comment questioned whether the
United States could allocate monies to
States which have signed agrpements to
administer the Bureau of Land

Management's regulations. This
question is being studied inrecognition
of the fact that it is in the best interest of
all concerned to avoid, to the extent
possible, excessive burdens created by
duplication of effort.

Nonconpliance-Numerous
comments stated that the 30 days
provided in the proposed-rulemaking for
completing corrective action in cases of
noncompliance is too short. In the light

-of these comments, this section has been
changed to require that action to correct
must be started within 30 days. Several
comments said that the noncompliance
section should include provisions for
cease and desist orders and for fines.
The Bureau of Land Management will
cooperate with.an operator to the extent
possible in rectifying situations that are
causing unnecessary or undue
degradation. In extreme cases, where an
operator will not cooperate,-injunctive
procedures can be initiated and a
restraining order requested. Failure to
comply with an injunction will make an
operator subject to such penalty as a
court may impose. An important
provision added to this section is that all
operations-fall under the provisions of
the-honcompliance section whether the
operations are (1) casual use, not
requiring any notice, (2) below the
threshold level, or (3) under plans of
operations because in each case they -
must not cause unnecessary or undue
degradation. One comment feared-that
there would be no "benchmark" for
measuring noncompliance and that such
determinttioiis maybe arbitrary and
capricious. For all practical purposes,
the "benchmark" will be whether there
is unnecessary or undue degrddation of
Federal lands. All phases of the final
rulemaking will be monitored to ensure
that all operations are treated equitably.

Access-Commefits on this section
centered around concerns that the
authorized officer had too much
discretion in specifying when and where
access would be allowed. In response to
these comments, the threshold in the
final rulemalcig has been increased.
The changes made in this final
rulemaking should alleviate the
concerns. The authorized officer's
discretion, when a plan of operations is
submitted, is limited to determining
whether or not unnecessary or-undue
degradation will be caused. One
comment said that ingress and egress
are rights under the mining law and
cannot be interfered with. Although
basically true, section 302(b) of the
Federal Land Policy and Management
Act amended the mining law by
requiring that all mining activities,
including access, must be carried out in

a manner that pr'events unnecessary or
undue degradation. ,

Another comment raised the issue of
"non-exclusive" access and the fact that
degradation may be caused by
recreation vehicles, or perhaps a
competitor. The word "non-exclusive"
has been deleted from the section In the
final rulemaking. However, case law has
established that the public can use
Federal lands, including the surface or
unpatented mining claims, as long as
their presence does not materially
interfere with mining operations. On the
question of degradation caused by
recreation vehicles, section 302(b) of the
Act applies to all users of Federal lands,
Therefore, every user must take the
necessary precautions to prevent
unnecessary or undue degradation of
Federal lands.

Another'comment was concerned
whether rights-of-way for access to
mining claims would require approval
under Title V of the Federal Land Policy
and Management Act. Access for all
purposes of ingress and egress to
unpatented mining claims will not be
regulated under the provisions of Title'
V. One comment suggested stronger
controls over access including
maintenance fees and use of existing
roads. When non-exclusive access Is
involved, the Bureau of Land
Management may not charge a fee for
access. This relates back to the mineral
laws themselves which state that
Federal lands shall be "free and open."
Use of existing access will be
encouraged to the greatest extent
possible. Failure to use existing accesb
may result in building an unnecessary
rbad and, thus, creating unnecessary or
undue degradation. In accordance with
the provisions of the final rulemaking,.
all roads constructed, whether under a
notice or a plan of operations, are
required to be reclaimed by the
operators. In addition, the Bureau will
work as closely as possible with
operators to assist them in road location
or other facets of their operations, with
the overall goal of preventing
unnecessary or undue degradation to
Federal lands. Maximum interchange
between Bureau field offices and the
mining industry will be encouraged so
that each will appreciate and
understand the objectives of the other,

Multiple Use Conflicts-The
comments on this section indicated that
it was confusing. After careful study, It
was determined that the section was not
needed and it has been deleted from the
final rulemaking.

Fire Prevention aftd Gontrol-The
comments on this section were of a
general and supportive nature and
suggested no change. Therefore, the
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section remains unchanged in the final
rulemaking.

Maintenance and Public Safety-
Several comments suggested that the
proposed rulemaking might conflict with
regulations of the Mine Safety and
Health Administration. After studying
this possibility, it was decided that no
conflict exists and this section of the
final rulemaking is unchanged.

Inspection-The comments objected
to this section of the proposed
rulemaking on the basis that the
inspection might come at an
inconvenient time and interfere with
operations. The section remains in the
final rulemaking in order to put
operators on notice that the authorized
officer can inspect their operations to be
certain that no activity causing
unnecessary or undue degradation is
taking place. Inspection will normally
occur during regular business hours.

Notice of Suspension of Operations
and Cessation of Operations-
Numerous comments suggested that it is
difficult for operators to determine, with
certainty, when operations will cease
due to fluctuations in price of the
mineral in the marketplace. Therefore,
they may want to maintain their
equipment at the site. The section on
notice of suspension of operations has
been deleted from the final rulemaking
because the recordation requirements
imposed by section 314 of the Federal
Land Policy and Management Act
provide adequate coverage of the
miner's intent to maintain the claim. The
section on cessation of operations has
been revised to allow more flexibility as
to the removal of structures and
equipment. One comment said that the
Bureau of Land Management should
require a "detailed outline of how the
operation will be dismantled at the end
of activities." Another comment asked
"what happens if the operator fails to
comply with this paragraph?" A detailed
outline of "dismantling" is not necessary
since failure to remove any structures
and to reclaim the site may create
unnecessary or undue degradation of
Federal lands. The noncompliance
section discusses the consequences of
noncompliance.

Appeals-Numerous comments said
that third parties should not be allowed
to appeal a decision issued under this
rulemaking. In accordance with those
comments, the final rulemaking has
been amended to provide one type of
administrative review process for
operators, but preserves the rights of
affected parties under Part 4 of Title 43
of the Code of Federal Regulations
through a paragraph that has been
added to this section in the final
rulemaking. One comment suggested

that the final rulemaking conform to.the
U.S. Forest Service regulations
concerning the time within which to file
an appeal and "request for stay." This
change has been made in the final
rulemaking. An intermediate
administrative review step has been
added to the final rulemaking whereby
an operator may appeal to the State
Director. This new procedure is
designed to resolve questions early in
the administrative review process and
thereby shorten it, if possible, before
those questions become an issue on
appeal.

Public Availability of Information-A
large number of comments expressed a
fear that the authorized officer may not
be qualified to make a determination as
to what information may or may not be
confidential. This section of the final
rulemaking has been amended to give
the operator the right to designate which
of the submitted information he or she
regards as confidential, with any
requests from the public for confidential
material being made and handled under
the provisions of the Freedom of
Information Act procedures.

Special Provisions Relating to the
California Desert Consen-atian Area-
Several comments were received that
suggested the promulgation of a
separate rulemaking for the California
Desert Conservation Area. The final
rulemaking includes provisions that will
afford the area adequate protection.
Separate regulations are not warranted.
The final rulemaking requires the filing
of a plan of operations for any activity
in the California Desert Conservation
Area beyond that covered by casual use.
The plan would be evaluated to ensure
protection against "undue impairment"
and against pollution of the streams and
waters within the Area. A few
comments made the point that it was not
clear whether this final rulemaking
supersedes the mining regulations now
in effect for the King Range National
Conservation Area. It does not. There
have been no major changes in this
section of the final rulemaking.

Editorial changes and corrections
have been made as necessary.

The principal authors of this final
rulemaking are Eugene Carlat and
Robert M. Anderson of the Divison of
Mineral Resources, assisted by Eleanor
R. Schwartz, Chief. Office of Legislation
and Regulatory Management, all of the
Bureau of Land Management; and
Kenneth Lee, Office of the Solicitor,
Department of the Interior.

A regulatory analysis and final
environmental impact statement were
prepared in conjunction with this final
rulemaking. Copies of these decision
documents may be obtained from the

Director (520). Bureau of Land
Management, 1800 C Street. NWV.,
Washington, D.C. 20240, or by calling
202-343-8537. The final environmental
impact statement is available at all
State Offices of the Bureau of Land
Management.

Under the authority of sections 2319
(30 U.S.C. 22) and 2478 (43 U.S.C. 1201)
of the Revised Statutes and the Federal
Land Policy and Management Act of
1976 (43 U.S.C. 1701 et seq.), Part 3800,
Group 3800, Subchapter C, Chapter II,
Title 43 of the Code of Federal
RegulatiOns is revised by adding a new
Subpart 3809 as set forth below.
Guy R. Martin,
Assistant Secretam- of the Interior.
November19, 1980.
PART 3800-MINING CLAIMS UNDER

THE GENERAL MINING LAWS

General
Subpart 3809-Surface Management
ScM
3800.0-1 Purpose.
3809.0-2 Objectives,
3809.0-3 Authofity.
3809.0-5 Definitions.
38090-0 Poliy.
38091 Operatior.
3809,1-1 Reclamation,
38091-2 Casual use-njliiTble

disturbance.
3809.1-3 Notice-disturbance o5 acrEs or

less.
3809.1-4 Plan of operations-when required.
3809.1-5 Filing and contents of o!un of

operations.
3809.1-0 Plan approval
3809.1-7 Modification ofphln.
3809.1-8 xisthng opcration.s.
3809.1-9 Bonding requirementi.
38092 Prevwntion ofunnEc.Essary orusiie

degradation.
3092-1 Environmental assessment
38092-2 Other requrcments for

environmental potection.
3809.3 General provisions.
38093-1 Applicability of State lw.
3809.3-2 Nncomolianze.
3809.3-3 Access.
3809.3-4 Fire prevention and control.
3809.3-5 Maintenance and public safety.
3809.3-0 Inspection.
3809.3-7 Per;od of Non-operatiom
3809.4 Appeals.
3809.5 Public availability ofinfb.mation.
3809.0 Special provisiongrelating to minig

claims patented within the boundaries of
the California Desert Conservation Area.

General

Subpart 3809-Surface Management

§ 3M0.0-1 Purpose.
The purpose of this subpart is to

establish procedures to prevent
unnecessary or undue degradation of
federal lands which may result from
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operations authorized by the mining
laws.

§ 3809.0-2 - Obectlve.
The objectives of this regulation are

to:
(a) Provide for mineral entry,

exploration, location, operations, and
purchase pursuant to the mining laws in
a manner that will not unduly hinder
such activities but-will assure that these
activities are conducted in a manner
that will prevent unnecessary or undue
degradation and provide protection of
nonmineral resources of the federal
lands;

(b] Provide for reclamation of,
disturbed areas; and

.(c) Coordinate, to the greatest extent
possible,.with appropriate State
agencies, procedures for prevention of
unnecessary or undue degradation with
respect to mineral operations. -

§ 3809.0-3 Authority.
( (a) Section 2319 of the Revised

Statutes (30 U.S.C. 22 et seq.) provides
that exploration, location and purchase
of valuable miieral deposits, under the
mining laws, on federal lands shall be
"under regulations prescribed by law,"
and section 2478 of the Revised Statutes,
as amended (43 U.S.C. 1201),-provides -
that those regulations .hall be issuedby
the Secretary.

(b) Sections 302, 303, 601, and 603 of
the Federal and Policy and Management
Act of 1976 (43' U.S.C. 1701 Btseq.]
require the Secretary to take any action,
by regulation or otherwise, to prevent
unnecessary or undue degradation of the
federal lands, provide for enforcement
of those regulations, and direct the
Secretary to manage the California
Desert Conservation Area under
reasonable regulations which will
protect the sceic, scientific, and
environmental values against undue
impairment, and to assure against
pollution of streams andwaters.

(c) The Act of July 23,1955 (30 U.S.C.
612), provides that rights undermining
claims located after July 23, 1955, shall
prior to issuance of patent therefor, be
subject to the right of the United States
to manage and dispose of the vegetative
surface resources and to manage other
surface resources. The Act also provides
that "Any mining claim hereafter
located under the mining laws of the -
United States shall not be used, prior to
issuance to patent therefor, for any
purposes other than prospecting, mining
or processing operations and uses
reasonably incident thereto."

(d) Section 9 of the Wild and Scenic
Rivers Act (16 U.S.C. 1280) provides that
regulations issued shall, among other
things, provide safeguards against

pollution of the rivers involved and
unnecessary impairment of the scenery
within thd area designated for potential
addition to, oran actual component of
the national'wild and scenic rivers
system.

§ 3809.0-5 Definitions.
As used in this subpart, the term:'
(a) "Authorized officer" means any

employee of the Bureau of Land
Management to whom authority has
been delegated to perform the duties
described in this part.

(b) "Casual Use" means activities
ordinarily resulting in only negligible
disturbance of the federal lands and
resources. For example, activities are
generally considered "casual use" if
they do not involve the use of
mechanized earth moving equipment or
explosives or donot involve the use of
motorized vehicles in areas designated
as closed or limited to off-road vehicles
as defined in subpart 8340 of this title.

(c) "Federal lands" means lands
subject to the mining laws including, but
not lim-ited to, the certain "public lands"
defined in section 103 of the Federal
Land Policy and Management Act of
1976. Federal lands does not include
lands in the National Park System,
National Forest System, and the
National Wildlife Refuge System, nor
does it include acquired lands,
Stockraising Homestead lands or lands
where only the mineral interest is
reserved to the United States or lands
under Wilderness Review and
administered by the Bureau of Land
Maniagement (these lands are subject to
the 43 CFR Part 3802 regulations).

(d) "Mining claim" means any
unpatented mining claim, millsite, or
tunnel site located under the mining
laws and those patented mining claims
and millsites located in the California
Desert Conservation Area which have
been patented subsequent to -the
enactment of the Federal Land Policy
and Management Act of October 21,
1976.

(e) "Mining laws" means the Lode
Law of July 26,1866, as amended (14
Stat. 251); the Placer Law of July 9,1870,
as amended (16Stat. 217); and the
Mining Law of May 10, 1872, as
amended '(17 Stat. 91]; and all laws
supplementing and amending those
laws, including-among others the
Building Stone Act of August 4,1892, as
amended (27 Stat. 348); and the Saline
Placer Act of January,31, 1901 (31 Stat.
745).

(f) "Operations" means all functions,
work, facilities, and activities in -
corfiection with prospecting, discovery
and assessment work, development,
extraction, and processing of mineral

deposits locatable under the mining
laws and all other uses reasonably
incident thereto, whether on a mining
claim or not, including but not limited to
the construction of roads, transmission
lines, pipelines, and other means of
access for support facilities across
federal lands subject to these
regulations.

(g) "Operator" means a person
conducting or proposing to conduct
operations.

(h) "Person" means any citizen of the
United States or person who has
declared the intention to become such -
and includes any individual,
partnership, corporation, association, or
other legal entity.

(i) "Project area" means a single tract
of land upon which an operator is, or
will be, conducting operations. It may
include one mining claim or a group of
mining claims under one ownership on
which operations are or will be
conducted, as well as federal lands on
w'hich an operator is exploring or
prospecting-prior to locating a mining
claim.

() "Reclamation" means taking such
reasonable measures as will prevent
unnecessary or undue degradation of the
federal lands, including reshaping land
disturbed by operations to an
appropriate contour and, where
necessary, revegetating disturbed areas
so as to provide a diverse vegetative
cover. Reclamation may not be required
where the retention of a stable highwall
or other mine workings is needed to
preserve evidence of mineralization,

(k) "Unnecessary or undue
degradation"'means surface disturbance
greater than what would normally result
when an activity is being accomplished
by a prudent operator in usual,
customary, and proficient operations of
similar character and taking into
consideration the effects of operations
on other resources and land uses,
including those resources and uses
outside the area of operations. Failure to
initiate and complete reasonable
mitigation measures, including
reclamation of disturbed areas or
creation of a nuisance may constitutQ
unnecessary or undue degradation.
Failure to comply with applicable
environmental protection statutes and
r~gulations thereunder will constitute
unnecessary or undue degradation.
Where specific statutory authority
requires the attainment of a stated level
of protection or reclamation, such as in
the California Desert Conservation
Area, Wild and Scenic Rivers, and other
such areas, that level of protection shall
be met.
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§ 3809.0-6 Policy.
Consistent with section 2 of the

Mining and Mineral Policy Act of 1970
and section 102(a) (7. (4). and (12) of the
Federal Land Policy and Management
Act, it is the policy of the Department of
the Interior to encourage the
development of federal mineral
resources and reclamation of disturbed
lands. Under the mining laws a person
has a statutory right, consistent with
Departmental regulations, to go upon the
open (unappropriated and unreserved)
federal lands for the purpose of mineral
prospecting, exploration, development,
extraction and other uses reasonably
incident thereto. This statutory right
carries with it the responsibility to
assure that operations include adequate
and responsible measures to prevent
unnecessary or undue degradation of the
federal lands and to provide for
reasonable reclamation.

§ 3809.1 Operations.

§ 3809.1-1 Reclamation.
All operations, whether casual, under

a notice, or by a plan of operations, shall
be reclaimed as required in this title.

§ 3809.1-2 Casual use-negligible
disturbance.

No notification to or approval by the
authorized officer is required for casual
use operations. However, casual use
operations are subject to monitoring by
the authorized officer to ensure that
unnecessary or undue degradation of
federal lands will not occur,

§ 3809.1-3 Notice-dlisturbance of 5 acres
or less.

(a) All operators on project areas
whose operations, including access
across federal lands to the project area.
cause a cumulative surface disturbance
of 5 acres or less during any calendar
year shall notify the authorized officer
in the District office of the Bureau of
Land Management having jurisdiction
over the land in which the claim(s) or
project area is located. Prior to
conducting additional operations under
a subsequent notice, the operator shall
have completed reclamation of
operations which were conducted under
any previous notice. Notification of such
activities, by the operator, shall be made
at least 15 calendar days before
commencing operations under this
subpart by a written notice or letter.

[b] Approval of a notice, by the
authorized officer, is not required.
Consultation with the authorized officer
may be required under § 3809.1-3(c)(3)
of this section when the construction of
access routes are involved.

(c) The notice or letter shall include:

(1) Name and mailing address of the
mining claimant and operator, if other
than the claimant Any change of
operator or in the mailing address of the
mining claimant or operatdr shall be
reported promptly to the authorized
officen

(2) When applicable, the name of the
mining claim(s), and serial number(s)
assigned to the mining claimfs) recorded
pursuant to subpart 3833 of this title on
which disturbance will likely take place
as a result of the operations;

(31 A statement describing the
activities proposed and their location in
sufficient detail to locate the acti% itics
on the ground, and giving the
approximate date when operations will
start. The statement shall include a
description and location of access
routes to be constructed and the type of
equipment to be used in their
construction. Access routes shall be
planned for only the minimum width
needed for operations and shall follow
natural contours, where practicable, to
minimize cut and fill. When the
construction of access routes involves
slopes which require cuts on the inside
edge in excess of 3 feet, the operator
may be required to consult with the
authorized officer concerning the most
appropriate location of the access route
prior to commencing operations;

(4) A statement that reclamation of all
areas disturbed will be completed to the
standard described in § 3809.1-31d) of
this section and that reasonable
measures will be taken to prevent
unnecessary or undue degradation of the
federal lands during operations.

(d) The following standards govern
activities conducted under a notice:

(1) Access routes shall be planned for
only the minimum width needed for
operations and shall follow natural
contours, where practiLable to minimize
cut and fill.

(2) All tailings, dumps, drlkierious
materials or substances, and other
waste produced by the operations shall
be disposed of so as to prevent
unnecessary or undue degradation and
in accordance with applicable Federal
and State Laws.

[3) At the earliest feasible time, the
operator shall reclaim the area
disturbed, except to the extent
necessary to preserve evidence of
mineralization, by taking reasonable
measures to preent or control on-site
and off-site damage of the federal lands.

(4) Reclamation shall include, but
shall not be limited to:

(i) Saving of topsoil for final
application after reshaping of disturbed
areas have been completed;

(ii) Measures to control erosion,
landslides, and water runoff;

(iii) Measures to isolate, remove, or
control toxic materials;

(iv) Reshaping the area disturbed.
application of the topsoil, and
revegetation of disturbed areas, where
reasonably practicable; and

(v) Rehabilitation of fisheries and
wildlife habitat.

(5) When reclamation of the disturbed
area has been completed, except to the
extent necessary to preserve evidence of
mineralization, the authorized officer
shall be notified so that an inspection of
the area can be made.

(e) Operations cond.:cted pursuant to
this subpart are subject to monitoring by
the authorized cfficcr to ensure that
operators are conducting c;erations in a
manner which will not cause
unnecessary or undue degradation.

(f0 Failure of the operator to complete
reclamation to the standards described
in this subpart may cause the operator
to be subject to a notice of
noncompliance as described in § 3809.3-
2 of this Part.

§ 309.1-4 Plan of operations-when
required.

An approved plan of operations is
required prior to commencing:

(a) Operations which exceed the
disturbance level (5 acres) described in
§ 380.1-3 of this Part.

(b) Any operation, except casual use,
in the following designated areas:

(1) California Desert Conservation
Area;

(2) Areas designated for potential
addition to, or an actual component of
the national wild and scenic rivers
system,

(3) Designated Areas of Critical
Environmental Concern;

(4) Areas designated as part of the
National Wilderness Preservation
System and administered by the Bureau
of Land Management;

(5) Areas withdrawn from operation
of the mining laws in which valid
existing rights are being exercised, and

(6) Areas designated as "closed' or
'limited" to off-road vehicle use as
defined in subpart 8340 of this title.

§ 3309.1-5 Filng and contents of plan of
operation.

(a] A plan of operations must be filed
in the District Office of the Bureau of
Land Management having jurisdiction
over the federal lands in which the
claim(s) or project area is located.

(b) No special form is required for
filing a plan.

(c) 'he plan shall include:
(1) The name and mailing address of

the operator (and claimant if not the
operator. Any change of operator or
change in the mailing address shall be
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promptly reported to the authorizea
officer;

(2) A map, preferably a topographic
map, or sketch showing existing and/or
proposed routes of access, aircraft
landing areas, or other means of access,
and size of each area where surface
disturbance will occur;

(3) When applicable, the name of the
mining claim(s) and mining claim serial
numbers assigned to the mining claim(s)
recorded pursuant to subpart 3833 of
this title.

(4) Information sufficient to describe
or identify the type of operations
proposed, how they will be conducted
and the period during which the
proposed activity will take place;

(5) Measures to be taken to prevent
unnecessary or undue degradation and
measures to reclaim disturbed areas •
resulting from the proposed operations,
including the standards listed in
§ 3809.1-3(d) of this Part. Where an
operator advises the authorized officer
that he/she does not have the necessary
technical resources to develop such
measures the authorized officer will
assist the operator in developing such
measures. If an operator submits
reclamation measures, the authorized
officer will ensure that the operator's
plan is sufficient to prevent unnecessary
or undue degradation. All reclamation
measures developed by the operator, or
by the authorized officer in conjunction

'with the operator, shall become a part of
the plan of operations.

(6) Measures to be taken during
extended periods of nonoperation to
maintain the area in a safe and clean
manner and to reclaim the land to avoid
erosion and other adverse impacts. If
not filed at the time of plan submittal,
this information shall be filed with the
authorized officer whenever the
operator anticipates a period of
nonoperation..

§ 3809.1-6 Plan approval.
(a) A proposed plan of operations

shall be submitted to the authorized
officer, who shall promptly acknowledge
receipt thereof to the operator. The
authorized officer shall, within 30 days
of such receipt, analyze the proposal in
the context of the requirement to
prevent unnecessary or undue
degradation and provide for reasonable
reclamation, and shall notify the
operator:

(1) That the plan is approved; or
(2) Of any changes in or additions to

the plan necessary to meet the
requirements of these regulations; or;

(3) That the plan is being reviewed,
but that a specified amount of time, not
to exceed an additionaL60 days, is
necessary to complete the review,

setting forth the circumstances which
justify additional time for review.
However, days during which the area of
operations is inaccessible for inspection
shall not be counted when computing
the 60 day period; or

(4) That the plan cannot be approved
until 30 days after a final environmental
statement has been prepared and filed
with the Environmental Protection
Agency; or

(5) That the plan cannot be approved
until the authorized officer has complied
with section 106 of the National Historic
Preservation Act or section 7 of the
Endangered Species Act.

(b) The authorized officer shall
consult with the appropriate official of
the bureau or agency having surface
management responsibilities where such
responsibility is not exercised by the
Bureau of Land Management. Prior to
plan approval the authorized officer
shall obtain the concurrence of such
appropriate official to the terms and
conditions that may be needed to
prevent unnecessary and undue
degradation.

(c) The authorized officer shall
undertake an appropriate level of
cultural resource inventory of the area
to be disturbed. The inventory shall be
completed within the time allowed by
these regulations for approval of the
plan (30 days). The operator is not
required to do the inventory but may
hire an archaeologist approved by the
Bureau of Land Management in order to
complete the inventory more
expeditiously. The responsibility for and
cost of salvage of cultural resources
discovered during the inventory shall be
the Federal Government's. The
responsibility of avoiding adverse
impacts on those cultural resources
discovered during the irventory shall be
the operator'sb -

(d) Pending final approval of the plan,
the authorized officer shall approve any
operations that may be necessary for
timely compliance with requirements of
Federal and State laws, subject to any
terms and conditions that may be
needed to prevent unnecessary or undue
degradation.

(e) In the event of a change of
operators involving an approved plan of
operations, the new operator shall
satisfy the requirements of § 3809.1-9 of,
this Part as it relates to bonding.

§ 3809.1-7 Modification of plan.
(a) At any time during operations

under an approved plan, the operator on
his/her own initiative may modify the
plan or the authorized officetmay
request the operator to do so.

(b) A significant modification-ofan
approved plan must be reviewed and

approved by the authorized officer in
the same manner as the initial plan.

(c)(1) If, when requested to do so by
the authorized officer, the operator does
not furnish a proposed modification
within a reasonable time, usually 30
days, the authorized officer may
recommend to the State Director that the
operator be required to submit a
proposed modification of the plan. The
recommendation of the authorized
officer shall be accompanied by a
statement setting forth the facts and the
reasons for the recommendations.

(2) In acting upon such
recommendations the State Director
shall determine, within 30 days,
whether:

(i) All reasonable measures were
taken by the authorized officer at the
time the plan was approved to ensure
that the proposed operations would not
cause unnecessary or undue degradation
df the federal land;

(ii) The disturbance from the
operations of the plan as approved or
from unforeseen circumstances is or
may become of such significance that
modification of the plan is essential In
order to prevent unnecessary or undue
degradation; and

(Iii) The disturbance can be minimized
using reasonable means.

(3) Once the matter has been sent to
the State Director, an operator is not
required to submit a proposed
modification of an approved plan until a
determination is mad& by the State
Director. Where the State Director
determines that a plan shall be
modified, the operator shall timely
submit a modified plan to the authorized
officer for review and approval.

(4) Operations may continue In
accordance with the approved plan until
a modified-plan is approved, unless the
State Director determines that the
operations are causing unnecessary or
undue degradation to the land. The State
Director shall advise the operator of
those reasonable measures needed to
avoid such degradation and the operator
shall immediately take all necessary
steps to implement those measures
within a reasonable period established
by the State Director.

§3809.1-8 Existing operations.

(a) Persons conducting operations on
the effective date of these regulations,
who would be required to submit a
notice under § 3809.1-3 or a plan of

<operations under § 3809.1-4 of this Part
may continue operations but shall,
within:

(1) 30 days submit a notice with
required information outlined In
§ 3809.1-3 of this Part for operations
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where 5 acres or less will be disturbed
during a calendar year, or

(2) 120 days submit a plan in those
areas identified in § 3809.1-4 of this
Part. Upon a showing of good cause, the
authorized officer may grant an
extension of time, not to exceed an
additional 180 days. to submit a plan.

(b) Operations may continue
according to the submitted plan during
its review. If the authorized officer
determines that operations are causing
unnecessary or undue degradation of the
federal lands involved, the authorized
officer shall advise the operator of those
reasonable measures needed to avoid
such degradation, and the operator shall
take all necessary steps to implement
those measures within a reasonable
time recommended by the authorized
officer. During the period of an appeal, if
any, operations may continue without
change, subject to other applicable
Federal and State laws.

(c) Upon approval of a plan by the
authorized officer, operations shall be
conducted in accordance with the
approval plan.

§ 3809.1-9 Bonding requirements.
(a] No bond shall be required for

operations that constitute casual use
(§ 3809.1-2) or that are conducted under
a notice ( 3809.1-3 of this Part).

(14 Any operator who conducts
operations under an approved plan of
operations as described in § 3809.1-5 of
this Part may, at the discretion of the
authorized officer, be required to furnish
a bond in an amount specified by the
authorized officer. The authorized
officer may determine not to require a
bond in circumstances where operations
would cause only minimal disturbance
to the land. In determining the amount
of the bond, the authorized officer shall
consider the estimated cost of
reasonable stabilization and
reclamation of areas disturbed. In lieu of
the submission of a separate bond. the
authorized officer may accept evidence
of an existing bond pursuant to State
law or regulations for the same area
covered by the plan of operations, upon
a determination that the coverage would
be equivalent to that provided in this
section.

(c) In lieu of a bond, the operator may
deposit and maintain in a Federal
depository account of the United States
Treasury, as directed by the authorized
officer, cash in an amount equal to the
required dollar amount of the bond or
negotiable securities of the United
States having a market value at the time
of deposit of not less than the required
dollar amount of the bond.

(d) In place of the individual bond on
each separate operation, a blanket bond

covering statewide or nationwide
operations may be furnished at the
option of the operator, if the terms and
conditions, as determined by the
authorized officer, are suffic:ent to
comply with these regulations.

(e) In the event that an approved plan
is modified in accordance with § 3809 1-
7 of this Part, the authorized officer shall
review the initial bond for adequacy
and, if necessary, adjust the amount of
the bond to conform to the plan as
modified.

1f) When all or any portion of the
reclamation has been completed in
accordance with the approved plan, the
operator may notify the authorized
officer that such reclamation bas
occurred and that she/he secks a
reduction in bond or Bureau approval of
the adequacy of the reclamation, or
both. Upon any such notification, the
authorized officer shall promptly inspect
the reclaimed area with the operator,
The authorized officer shall then notify
the operator, in writing, whether the
reclamation is acceptable. When the
authorized officer has accepted as
completed any portion of the
reclamation, the authorized officer shall
authorize that the bond be reduced
proportionally to cover the remaining
reclamation to be accomplished.

(g) When a mining claim is patented,
the authorized officer shall release the
operator from that portion of the
performance bond which applies to
operations within the boundaries of the
patented land. The authorized officer
shall release the operator from the
remainder of the performance bond,
including the portion covering approved
means of access outside the boundaries
of the mining claim, when the operator
has completed acceptable reclamation.
However, existing access to patented
mining claims, if across Federal lands
shall continue to be regulated under the
approved plan. The provisions of this
subsection do not apply to patents
issued on mining claims within the
boundaries of the California Desert
Conservation Area (See I 3809.6 of this
Part).

J 3809.2 Pravention of unnacessary or
undue degradation.

§ 3809.2-1 Erwironmental ausesznent.

(a) When an operator files a plan of
operations or a significant modification
which encompasses land not previously
covered by an approved plan, the
authorized officer shall make an
environmental assessment or a
supplement thereto to identify the
impacts of the proposed operations on
the lands and to determine whether an

environmental impact statement is
required.

(b) In conja-nction ivlv.. the operator,
the authorized officer shi all use the
envrionmental assessment to determine
the adequacy of mitigating measures
and reclamation procedures included in
the plan to insure !he pre-.ennticm cf
unnecessary or undue degradation of the
land. If an operator advises the
authorized officer that heshe is unable
to prepare mitigating measures, the
authorized officer, in conjunctonwith
the operator, shall use the
environmental assessment as a basis far
assisting !he operator in developing such
measures.

(c) If. as a result of the cnvilronmental
assessment, the authorized officer
determines that there is "substantial
public interest" in the plan, the
authorized officer shall notify the
operator, in writing, that an additional
period of time, not to exceed the
additional 60 days provided for approval
of a plan is I 3809.1-6(a) of this part, is
required to consider public comments on
the environmental assessmenL

§ 3809.2-2 Other requirements for
environmental protection.

All operations, including casual use
and operations under either a notice
( 3809.1-3) or a plan of operalons
( 3809,1-4 of this Part), shall be
conducted to prevent unnecessary or
undue degradation of the federal lands
and shall comply with all pertinent
Federal and State laws, including but
not limited to the following:

(a) Air Quality. All operators shall
comply with applicable Federal and
State air quality standards, including the
Clean Air Act (42 U.S.C. 1857 et seq.).

(b) Water Quality. All operators shall
comply with applicable Federal and
State water quality standards, including
the Federal Water Pollution Control Act,
as amended (30 U.S.C. 1151 et seq.).

(c) Solid Wastes. All operators shall
comply with applicable Federal and
State standards for the disposal and
treatment of solid wastes, including
regulations issued pursuant to the Solid
Waste Disposal Act as amended by the
Resource Conservation and Recovery
Act (42 U.S.C. 8901 ct seq.]. All garbage,
refuse or waste shall neither be removed
from the affected lands or disposed of or
treated to minimize, so far as is
practicable, its impact on the lands.

(d) Fisheries, Wildlife and Pla:rt
Habitat. The operator shall take such
action as may be needed to prevent
adverse impacts to threatened or
endangered species, and their habitat
which may be affected by operations.
(e) Cultural and Paleontological

Resources. (1) Operators shall not
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knowingly disturb, alter, injure, or
destroy any scientifically important
paleontological remains or any
historical or archaeological site,
structure, building or object on.federal
lands.

(2) Operators shall immediately bring
to the attention of the authorized officer
any cultural and/or paleontological
resources that might be altered or
destroyed on federal lands by his/her
operations, and shall leave such
discovery intact until told to proceed by
the authorized officer. The authorized
officer shall evaluate the discoveries
brought to-his/her attention, take action
to protect or remove the resource, and
allow operations to proceed within 10
working days.

(3) The Federal Government shall
have the responsibility and bear the cost
of investigations and salvage of cultural
and paleontology values discovered
after a plan of operations has been
approved, or where a plan is not.
involved.

(f) Protection of survey monuments.
To the extent practicable, all operators
shall protect all survey monuments,
witness corners, reference monuments,
bearing trees and line trees against
unnecessary or undue destruction,
obliteration or danage. If, in the course
of operations, any monuments, corners,
or accessories are destroyed, obliterated
or damaged by such operations, the
operator shall immediately repprt the
matter to the authorized officer. The a

authorized officer shall prescribe, in
writing, the requirements for the
restoration or reestablishment of
monuments, corners, bearing and line
trees.

§ 3809.3 General provisions.

§ 3809.3-1 Applicability of State law.
(a) Nothing in this part shall be

construed to effect a preemption of State
laws and regulations relating to the
conduct of operations or reclamation on
federal lands under the mining laws.

(b) After the publication date of these
regulations the Director, Bureau of Land
Management, shall conduct a review of
State laws and regulations in effect or
due to come into effect, relating to
unnecessary or undue degradation of
lands disturbed by exploration for, or
mining of, minerals locatable under the
mining laws.

(c) The Director may consult with
appropriate representatives of each -
State to formulate andoenter into
agreements to provide for a joint
Federal-State program for
administration and enforcement. The
purpose of such agreements is to
prevent unnecessary or undue

degradation of the federal lands from
operations which are coitlucted under
the mining laws, to prevent unnecessary
administrative delay and to avoid
duplication of administration and
enforcement of laws. Such agreements
may, whenever possible, provide for
State administration and enforcement of
,such programs.

§ 3809.3-2 Noncompliance.
(a] Failure of an operator to file a

notice under § 3809.1-3 of this Part or a
.plan of operations under § 3809.1-4 of
this Part will subject the operator, at the
discretion of the authorized officer, to
being served a notice of non-compliance
or enjoined from the continuation of
such operations by a court order until
such time as a notice or plan is filed
with the authorized officer. The operator
shall also be responsible to reclaim
operations conducted without an
approved plan of operations or prior to
the filing of a required noticb.

(b) Failure to reclaim areas disturbed
by operations under § 3809.1-3 of this
Part is a violation of these regulations.

(1) Where an operator is conducting
operations covered by 3809.1-3 (notice)
of this title and fails to comply with the
provisions of that section" or properly
conduct reclamation according to
standards set fort in 3809:1-3(d) of this
title, a notice of noncompliance shall be
served by delivery in person to the
operator or his/her authorized agent, or'
by certified mail addressed to his/her
address of record.

(2) Operators conducting operations
under an 'approved plan of operations
who fails to follow the approved plan of
operations may be subject-to a notice of
noncompliance. A notice of
noncompliance shall be served in the
same manner-as described in § 3809.3-
2(b)(1) above.

(c) All operators who conduct
Qperations under a notice pursuant to
§ 3809.1-3 and a plan pursuant to
§ 3809.1-4 of this Part on federal lands
without taking the actions specified in a
notice of noncompliance within the time
specified therein may be enjoined by an
appropriate court order from continuing
such operations and be liable for
damages for such unlawful acts,

(d) A notice of noncompliance shall'
"specify in what respects the operator is
failing or has failed to comply with the
requirements of applicable regulations,
'and shall specify the actions which are
in violation of the regulations and the
actions which shall be taken to correct
the noncompliance and the time, not to
exceed 30 days, within which corrective
action shall be, started.

(e) Failure of an operator to take
necessary actions on a notice of

noncompliance, may constitute
justification for requiring the submission
of a plan of operations under § 3809.1-5
of this Part, and mandatory bonding for
subsequent operations which would
otherwise be conducted pursuant to a
notice undn § 3809.1-3 of this Part.

§ 3809.3-3 Access.

(a) An operator is entitled to access to
his operations consistent with
provisions of the mining laws,

(b) Where a notice or a plan of
operations is required, it shall specify
the location of access routes for
operations'and other conditions
necessary to prevent unnecessary or
undue degradation. The authorized
officer may require the operator to use
existing roads to minimize the number
of access routes, and, if practicable, to
construct access roads within a
designated transportation or utility
corridor. When commercial hauling is
involved and the use of an existing road
is required, the authorized officer may
require the operator to make appropriate
arrangements for use and maintenance.

§ 3809.3-4 Fire prevention and control,
The operator shall comply with all

applicable Federal and State fire laws
and regulations, and shall take all
reasonable measures to prevent and
suppress fires in the area of operations.

§ 3809.3-5 Maintenance and public safety.

During all operations, the operator
shall maintain his structures, equipment,
and other facilities in'a safe and orderly
manner. Hazardous sites or conditions
resulting from operations shall be
marked by signs, fenced, or otherwise
identified to alert the public in
accordance.with applicable Federal and
State laws and regulations.

§ 3809.3-6 Inspectlio.

The authorized officer may
periodically inspect operations to
determine if the operator is complying
with these regulations. The operator
shall permit the authorized officer
access for this purpose.

§3B09.3-7 Periods of non-operation.
All operators shall maintain the site,

structures and other facilities of the
operations in a safe and clean condition
during any non-operating periods. All
operators may be required, after an
extended period of non-operation for
other than seasonal operations, to
remove all structures, equipment and'
other facilities and reclaim the site of

,operations, unless he/she receives
permission, in writing, from the
authorized officer to do otherwise,
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§ 3809.4 Appeals.
(a) Any operator adversely affected

by a decision of the authorized officer
made pursuant to the provisions of this
subpart shall have a right of appeal to
the State Director, and thereafter to the
Board of Land Appeals, Office of
Hearings and Appeals, pursuant to Part
4 of this title, if the State Director's
decision is adverse to the appellant.

(b) No appeal shall be considered
unless it is filed, in writing, in the office
of the authorized officer who made the
decision from which an appeal is being
taken, within 30 days after the date of
the decision. A decision of the
authorized officer from which an appeal
is taken to the State Director shall be
effective during the pendency of an
appeal. A request for a stay may
accompany the appeal.

(c) The appeal to the State Director
shall contain:

(1] The name and mailing address of
the appellant.

(2) When applicable, the name of the
mining claim(s) and serial number(s)
assigned to the mining claims recorded
pursuant to subpart 3833 of this title
which are subject to the appeal.

(3) A statement of the reasons for the
appeal and any arguments the appellant
wishes to present which would justify
reversal or modification of the decision.

(d) The State Director shall promptly
render a decision on the appeal. The
decision shall be in writing and shall set
forth the reasons for the decision. The
decision shall be sent to the appellant
by certified mail, return receipt
requested.

(e) The decision of the State Director,
when adverse to the appellant, may be
appealed to the Board of Land Appeals,
Office of Hearings and Appeals,
pursuant to Part 4 of this title.

(f) Any party. other than the operator,
aggrieved by a decision of the
authorized officer shall utilize the
appeals procedures in Part 4 of this title.
The filing of such an appeal shall not
stop the authorized officer's decision
from being effective.

(g) Neither the decision of the
authorized officer nor the State Director
shall be construed as final agency action
for the purpose of judicial review of that
decision.

§ 3809.5 Public availability of information.
(a) Information and data submitted

and specifically identified by the
operator as containing trade secrets or
confidential or privileged commercial or
financial information shall not be
available for public examination. Other
information and data submitted by the
operator shall be available for
examination by the public at the office

of the authorized officer in accurdince
with the provisions of the rreedom of
Information Act.

(b) The determination concerning
specific information which may be
withheld from public e\amiation shall
be made in accordance with the rules in
43 CFR Part 2.

§ 3809.6 Specil provisions relating to
mining claims patented within the
boundaries of the California Desert
Conservation Area.

In accordance with section 661(f) of
the Federal Land Policy and
Management Act of October 21, 1976, all
patents issued on mining claims located
within the boundaries of the California
Desert Conservation Area after the
enactment of the Federal Land Policy
and Management Act shall be subject to
the regulations in this part, including the
continuation of a plan of operations and
of bonding with respect to the land
covered by the patent.

BLUJG CODE 4310-
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DEPARTMENT OF COMMERCE

13 CFR Chs. III andV

15 CFR Chs. I-IV, IX, and XII

19 CFR Ch. III

32A CFR Ch. I

37 CFR Ch. I

46 CFR Chs. II and Ill

50 CFR Chs. II, IV and VI

Improving Government Regulations;
Semiannual Agenda of Regulations
AGENCY: U.S. Department of Commerce.
ACTION: Semiannual agenda of
regulations.

SUMMARY: In compliance' with Executive
Order 12044, the Department of
Commerce (DOC) publishes twice ayear
an agenda of significant regulatory
actions under consideration by its units.
The agenda also includes a list of
existing rules and regulations selected
for review. The purpose of the
regulatory agenda is to provide
information to the public on regulations
issued by the Department and to
facilitate comments and views by
interested public parties.

The closing date for information
submitted for inclusion in this agenda
was October 1,1980. Therefore,
regulatory activity arising, for example,
from new legislation is not covered. This
is the case for legislation signed by
President Carter on October 22,1980.
The legislation, amendments to the .
Coastal Zone Management Act of 1972,
and the Fisheries Loan Fund, will
require regulatory actions.
FOR FURTHER INFORMATION CONTACT:
For additional information about a
specific regulatory action contained in
the agenda, contact the individual
identified as the contact person.
Comments or inquiries of a general
nature about the agenda should be
directed to: Robert T. Mild, Deputy
Assistant Secretary for Regulatory
Policy (Acting), U.S. Department-of
Commerce, Washington, D.C. 20230,
Telephone: (202) 377-2482.
SUPPLEMENTARY INFORMATION: On
March 23, 1978, President Carter signed
Executive Order 12044, "Improving'
Government Regulations." To comply
with the Executive Order, the
Department published in the Federal
Register (44 FR 2082, January 9, 1979)
Department Administrative Order
(DAO) 218-7, entitled, "Issuing
Departmental Regulations." The'

Administrative Order, including
appendices, establishes the overall
procedures to be followed by the
Department units in developing and
promulgating regulations as well as
procedures to be followed in reviewing
existing regulations.

The Executive Order requires that all
executive agencies publish semiannually
an agenda of significant regulations
which are under'consideration. The
Executive Order directs government
agencies to provide in the agenda the
following information regarding
significant regulations under
consideration: description, need, legal
basis, the name and telephone number
of a knowledgable agency official, and
whether a regulatory analysis is
required. In addition, the Department's
agehda provides an outline of each
unit's plan for obtaining public
comments and the major issues to be
considered before formulating final
regulations.

As required by the Executive Order, a
list of regulations-to be reviewed is also
provided in the agenda. This is the
fourth agenda to be published by the
Department. Publication dates of
previous agendas were:
First Agenda-March 7, 1979 (44 FR

12582). Addendum published April 30,
1979 (44 FR 25354) by the National
Oceanic and Atmospheric
Administration's (NOAA) National
Marine Fisheries Service (NMFS)

Second Agenda-September 18, 1979 (44
FR 54166)

Third Agenda-June 5,1980-(45 FR
37972)

'Explanation of Information Contained in
the Agenda

The Department has 13 primary
operating units in addition to
departmental offices. Some of the
operating units, such as the Maritime
Administrition (MARAD), have major
regulatory activities whereas other
operating units, such as the Office of
Minority Business Development Agency
(MBDA), currently have no regulations
in effect. The departmental offices, such
as the Office of Investigations and
Security (OIS) and the Office of
Administrative Services (OAS), have
few regulations.

The abbreviations and names of the
Department units which have reported
regulatory activities in this agenda are
as follows:
ADMIN-Assistant Secretary for

Administration
EDA-=Economic Developmelit

Administration
ITA-International Trade

Administration

MARAD--Martimne Administration
MBDA-Minority Business Development

Agency
NOAA-National Oceanic and

Atmospheric Administration
NMFS-National Marine Fisheries

Service
OCZM-Offi6e of Coastal Zone

Management
NTIA-National Telecommunications

and Information Administration
OADS-Office of the Associate Deputy

Secretary
OCE-Office of the Chief Economist
CENSUS-Bureau of the Census
ORD--Office of Regional Development
PTI-Assistant Secretary for

Productivity, Technology and
Innovation

PTO-Patent and Trademark Office
ScheduleA contains a list of

regulatory actions under consideration.
Regulations under consideration include
new regulations being proposed and
changes, additions, or deletions to
existing rules and regulations. The
schedule indicates whether the
regulation is significant, whether a
regulatory analysis is required, and the
date (month or season) that the next
regulatory action is anticipated. The
name, position title, aAd telephone
number of a person familiar with the
regulation is provided. Additional
information on each significant action
listed in Schedule A is provided in the
appendix. Each agenda entry provides
the information required by Executive
Order 12044 and DAO 218-7.

Schedule B contains a list of existing
regulations scheduled for review by
Department units over the neXt 12
months. A more detailed presentation df
the Department's regulatory review
effort is provided in DOC's Inventory of
Regulations which was published in the
Federal Register on October 27,1980 (45
FR 71088). The Inventory contains 241

- existing Department regulations and
provides the review schedule for these
regulations. To date, the Bureau of
Economic Analysis, Bureau of Industrial
Economics, Bureau of the Census, and
the National Bureau of Standards have
completed reviews of all of their

,,regulations. All Department regulations
are scheduled tentatively for review by
December 1982.

Schedule C lists regulations which
appeared in the previous agendas but
are deleted from Schedules A and B.
The reasons for deletion are given. For
example, a regulation previously under
consideration was adopted or the
scheduled review of an existing
regulation was completed. Where
appropriate a Federal Register citation
is provided.
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Nine of the 13 primary operating units
of the Department report regulations
under consideration.

There are 174 regulations in the
Department's agenda. Of the total, 101
are regulations under consideration
(Schedule A) and 73 are existing
regulations scheduled for review
(Schedule B).

Of the 101 regulations reported under
consideration, 64 are determined to be
significant by agency heads. Thirty-two
are considered not significant and the
significance of five is unknown. Twenty-
eight regulatory analyses are being
prepared (see Schedule A).

As noted above, the significance of
five regulations is not known. In these
instances, the regulations under
consideration have not reached the
notice of proposed rulemaking stage or
action on the regulation is not scheduled
for at least six months.

A large number of the regulations
presented in the agenda deal with fish
management programs under NOAA's
National Marine Fisheries Service
(NMFS}. To avoid repetition of programs
and definitions, as well as to provide
some understanding of the technical and
institutional elements of the NMFS's
programs, a section on "Explanation of
Information Contained in NMFS's
Regulatory Entries" is provided below.

Explanation of Information Contained in
NMFS's Regulatory Entries

The Fishery Conservation and
Management Act of 1976 (the Act), 16
U.S.C. 1801 eL seq., requires that a
preliminary fishery management plan
(PMP) be prepared for all fisheries
within a fishery conservation zone
(FCZ) fished in by foreign fishing
nations. The FCZ refers to those waters
from the outer edge of the United States
territorial sea to a distance of 200 miles
(i.e., in which there is domestic fishing).
Fishery management plans (FMPs) are
to be prepared if those fisheries require
conservation and management
measures. Although PMPs apply only to
foreign fishing, the FMPs regulate both
foreign and domestic fishing. When
promulgated, the FMPs supersede the
PMPs. Under the Act, eight Regional
Fishery Management Councils
(Councils] prepare FMPs for fisheries
within their respective areas.

The Act requires that certain
standards be met in regulated fisheries.
Among the factors, the optimum yield of
the fisheries is to be specified. This
entails the development of appropriate
regimes to insure sound management of
involved stocks while taking into
account relevant biological, social, and
economic factors. Domestic fishermen
are given a preferred status by the Act.

However, for those fisheries in which
the optimum yield is greater than the
domestic harvest, foreign nations are
permitted to fish, provided certain
conditions are met. For each fishery, the
total allowable level of foreign fishing
(TALFF) is determined. The TALFF is
allocated among foreign nations by the
Secretary of State. Governing
International Fishery Agreements are
executed between the United States and
nations desiring to fish. Allocations are
based on standards such as hisbric
fishing rights and reciprocal fishing
privileges. Also, vessels of foreign
nations are to apply for and receive
permits to fish in the FCZ.

Classes of domestic fishermen may be
allocated shares of the harvest in
fisheries regulated under FMPs. Such
allocations are not be be discriminatory
and must relate to the conservation and
management of the fishery. There can be
allocations between the commercial and
recreational sectors of the fishery.

In the allocation of fish stocks, fish
caught as a result of directed effort
(target catch), and fish caught
incidentally (incidental catch) are taken
into account. Various management tools
are used to regulate fisheries. These
include limitations based on certain
types of gear (e.g., bottom trawls,
longlines), seasons, and the necessity of
opening or closing areas to fishing based
upon gear conflicts, conditions of the
stocks, or other factors.

The initiation of FMPs is the
responsibility of the eight Councils.
Guidelines for the development of the
FMPs are published in the Federal
Register. In the development of such
plans (and regulations), the Councils are
required by law to conduct public
hearings on the draft plans and to
consider the use of alternative means of
regulating.

The Council process for developing
FMPs, in conjunction with the DOC
practive of publishing an agenda
covering a 12-month, rather than a 6-
month period, makes it difficult for the
NMFS to determine the significance of
some regulatory actions under
consideration at the time the semiannual
regulatory agenda is published.
Frequently, the NMFS does not have
specific plan objectives or alternatives
for management since the Councils have
neither approved nor submitted plans to
the Secretary of Commerce for review,
adoption and implementation.
Public Participation Summary

Legal Authority: The Department's
General Counsel decided that where no
statutes forbid establishment of a public
participation funding program,
Department'funds can be used when the

participation is considered necessary
and lack of funding would preclude
participation.

SupervisZon; The Consumer Affairs
Office, In conjunction with the Office of
Regulatory Policy, coordinates consumer
participation responsibilities throughout
the Department. The Consumer Affairs
Office and consumer contact persons in
the operating units are responsible for
assuring that timely and meaningful
consumer participation occurs
throughout the development and review
of the Department's rules, policies and
programs.
Participation Mechanisms and Special
Features

-. Notices of proposed and final rules,
programs, and policies will appear in the
Federal Register.

--Quarterly notices for forthcoming
rulemaking activities are disseminated
to consumer representatives and
consumer media by the Consumer
Affairs Office, and to other constituents
by the Regional Representatives of the
Secretary of Commerce.

-Funds will be made available
whenever possible to enable consumer
representatives to give in-depth advice
and assistance on major policy or
program initiatives. For example, the
Office of Consumer Affairs has funded a
project for consumer representatives to
develop guidelines for business in five
general areas of consumer interest.

-Informal meetings and briefings will
be arranged between Commerce
officials and consumer leaders to
discuss emerging or ongoing problems
and issues, as well as policy and
program developments.

Special Unit Programs for Public
Participation

-National Bureau of Standards
(NBS): The NBS Center for Consumer
Product Technology (Center), in
conjunction with Underwriters
Laboratories, the American Society for
Testing and Materials, the National Fire
Protection Association, and the
American National Standards Institute,
maintains a Consumer Sounding Board
network to ensure that consumer input
on activity is obtained. The Consumer
Sounding Boards are composed of a
demographic cross-section of consumers
convened to provide direct consumer
involvement in standards-making
programs. The Center's programs are
reviewed annually by a panel appointed
by the National Academy of Sciences.
This panel is composed of individuals
from industry, academic institutions,
government, and consumer interest
groups. The Center works with the
National Conference on Weights and
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Measures which is composed of State
and local government representatives
who have responsibility for consumer
issues. The Center will continue to seek
coisumer involvement.

-NOAA/NMFS: The Administrator
of NOAA may provide compensation for
reasonable attorney's fees, fees and
costs of experts and other costs of
participation incurred by eligible
participants in any NOAA proceeding
involving a hearing in which there may
be public participation. Rules governing
NOAA's public participation program
are in 15 CFR Part 904. "

The Marine Fishery Advisory
Committee (MAFAC), composed of
approximately 25 presentatives from
industry, academic institutions and
consumer groups, advises the.NMFS on
fishery activities. The MAFAC
Subcommittee on Consumer Affairs
covers consumer-related fishery
activities.

Under the authority of the Fishery
Conservation and Management Act of
1976, eight Fishery Management
Councils were established. The
membership of the Councils is required
by the Act to have fisheries expertise.
The majority of the members are
appointed by the Secretary, based on
the recommendation of the Governors of
the Coastal States. These appointments
include consumer members. The NMFS
consumer affairs personnel are actively
pursuing strengthened consumer
representation on these Councils. In
addition, the NMFS is planning regional
workshops to be held in conjunction
with the Councils to encourage and
expand consumer participation.

-NTIA: NTIA is in the process of
establishing an advisory committee
which will offer advice on grant
applications under the Public
Telecommunications Facilities Program
and on the development of public
telecommunications policy. The
proposed advisory committee will have
20 members. One seat is reserved for a
representative of a public interest or
consumer organization.

Special Unit Programs for Funding
Assistance

The Department is giving special
attention to developing new procedures
and funding sources for consumer
participation in its regulatory
proceedings.

-NOAA: NOAA issued regulations in
1978 for funding public participation in
its rulemaking proceedings (43 FR 17806,"
April 26,1978].

-NTIA-: NTIA is establishing funding
procedures'for public participation. The
procedures relate primarily to the Public
Telecommunications Facilities Program

which awards matching grants yearly
for ihe development and expansion of.
public telecbmmunications services. The
agency's final rules will be published in
the Federal Register.

-- Other operating units such as the
International Trade Administration and
the Minority Business Development
Agency are also exploring funding
procedures.

Technical Assistance
The operating units, with advice from

the6 Consumer Affairs Office, will
determine staff responsibilities,
assistance procedures and types of
technical assistance for consumers. For
example, NTIA's Public
Telecommunications Facilities Program
provides technical assistance upon
request to potential applicants and to
other groups interested in public
telecommunicationhs. Also, NTIA
prepares materials explaining the
process of obtainirig matching grants for
telecommunications facilities. This
information is distributed to individuals,
public interest groups, the trade press,
publishers, journals, and other media.

The NMFS plans to hold individual
consultations and workshops for
consumer-interest groups to provide
technical assistance in preparing
proposals for cost-sharing funding under
the Fisheries Financial Assistance
Program.
Public Participation Documents

During FY 81, the Office of Regulatory
Policy and the Consumer Affairs Office
will develop geheral guidelines for
consumer participation to be used.
throughout the Department.

Contact Person: Marti Yocum, Acting
.Director of Consumer Affairs, U.S.
Department of Commerce, Washington,
D.C. 20230, Telephone: (202] 377-5001.
Philip M. Klutznick,
Secretary of Commerce.,
BILLING CODE 3510-BJ-4
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Appendix-Complete Entries of
Significant Regulations in DtJC's
Semiannual Agenda of Regulations

DOC Department Unit: Office of the
Secretary, Office of Organization and
Management Systems

Title of Regulation: Public Information,
Freedom of Information (15 CFR Subtitle A-

'Part 4)

(a) Description and Need:
The Freedom of Information Act

(FOIA) is being employed frequently by'.
corporations in an effort to obtain
information about other business
operations. The administrative burden
of the growing number of requests for
business data has fallen on agencies
handling the requests, and on those
companies whose information is sought.
Hundreds-of requests dealing with
procurement data are handled by this
Department each year.

TheFOIA establishes the policy that
all Government information should be
available to the public unless there is a
reason to withhold it. Business contends
that the release of certain information
would permit competitors to scrutinize
pricing strategy, discount policy, profit
margin, and other vital data.

A September 1980 departmental study,
entitled "Study of Policy and Procedures
for Handling Business Information under
the Freedom of Information Act"
reviewed the Department's
decisionmaking process. The study
recommended that the Department's
practice of communicating with business
data submitters should be formally
adopted by inclusion in the .
Department's FOIA regulations. The
regulations will:

* Apply only to data potentially
covered by the fourth, or "business
confidential" exemption of the FOIA,
not to business data which is covered by
the third, or "otherwise protected by
statute" exemption.

* Provide that the Department will
notifiy.submitters of'the receipt of an
FOIA request for records they have
submitted and that the submitters will
have the opportunity to give the
Department additional information on
why the records requested should not be
disclosed.

* Provide a means of dealing with
time constraints, such as seeking the
requester's voluntary cooperation, or
using the additional time authorized by,
statute.

(b) Legal Authoritj.
5 U.S.C. 552, the Freedom of

Information Act,
(c) Importance:

(i) Significant? (yes X, no-,
unknown -).

(ii) Major? (yes-, no X, unknown

(d) Timetable-AnticipatedDates for
FederalRegisterPublication:

(i) In proposed form: February 1. 1981.
(ii) In final form: April 1, 1981.
(e) Tentative Plan for Obtaining

Public Comments: Federal Register
publication and notification of firms that
commonly deal with the Department of,
Commerce.

(f) Major Issues:
* How should business firms' right to

keep proprietary data confidential be
balanced with the public's right to
know?

e How can the Department respond
promptly to FOIA requests that require
notification to.business data submitters?

(g) Documents Available to the
Public:

(i) Regulatory analysis required:
(yes-, no x, unknown-).
Anticipated date of draft analysis: Not
applicable.

(ii) Other documents:
All public comments are available

from the Central Reference and Records
Inspection Facility.

(h) Agency contract:
Donald S. Budowsky, Management

Analyst, Office of Organization and
Management Systems, Washington, D.C.
20230, (202) 377-4217.
DOC Depatment Unit: Patent and
Trademark Office (PTO)
Title of Regulation: Patent interference
proceedings (37 CFR 1.5,1.231,1.253,1.254,
1.258 and 1.288)

(a) Description and Need: PTO is
considering a'revision of its regulations,
currently published in Title 37, Code of
Federal Regulations, Part 1, relating to
motions, printed briefs, the use of
discovery and final hearings in
interference proceedings between rival
inventors to determine who was the first
inventor. The established practice
relating to motions needs to be defined
more specifically and with greater
clarity. Recent experience has
demonstrated a need to make it clear
that after an interference has been
redeclared, a motion is not permitted if
it could have been filed earlier during
the motion period and been considered
by the primary examiner. A recent
decision of the United States Court .of
Customs and Patent Appeals indicates a
need to state specifqally that an issue of
benefit raised by motion is not
preserved.for later consideration at final
hearing unless the motioi was
transmitted-to, and decided by, the
primary examiner. The same Court has
also made certain amendments in its

rule governing the acceptance of printed
briefs which should be reflected in
PTO's comparable regulation governing
the acceptance of printed briefs.

(b) LegalAuthority" 35 U.S.C. 6, as
amended.

(c) Importanbe:
(i) Significant? (yes x, no -,

unknown- ).
(ii) Major? (yes -, no x, unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: November 1980.
(ii) In final form: April 1981.
(el Tentative Plan for Obtaining

Public Comments: PTO will publish its
proposed revision of the regulations in
the Federal Register and the Official
Gazette and invite the public to submit
comments. No public hearing will be
held.

() Major Issues: None.
(g) Documents Available to the

Public:
(i) Regulatory analysis required: (yes
-, no x, unknown -}. Anticipated

date of draft analysis: Not applicable
(ii) Other documents: None.
(h) Agency contact:
Ian A. Calvert. Chairman, Board of

Patent Interferences, Commissioner of
Patents and Trademarks, Washington,
D. C. 20231, (703) 557-3625.
Title of Regulation: Deposit of computer
prograr listings (37 CFR 1.21,1.77 and 1.98)

(a) Description and Need: PTO
proposes to revise its regulations
relating to patent application
disclosures, currently published in Title
37, Code of Federal Regulations, Part 1,
to allow lengthy computer program

'listings to be deposited in PTO and
incorporated by reference in the patent
application to the deposited listing,
Under current regulations, lengthy
computer program listings must be
reproduced in the specification or the
drawings as integral parts of a patent
application. The proposed revision will
benefit patent applicants by relieving
them of the burden and expense of
reproducing lengthy computer program
listings in the specification or the
drawings of a patent application. PTO
and patent applicants will both benefit
from a reduction in the costs of printing
patents which do not include a lengthy
computer program listing in the
specification or drawings.

(b) LegalAuthority: 35 U.S.C. 6, as
amended.

(c) Importance.
(1) Significant? (yes x, no

unknown -).
ii) Major? (yes -, no x, unknown

Ill II I '" " " '
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(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: Has been
published.

(ii) In final form: January 1981.
(e) Tentative Plan for Obtaining

Public Comments: PTO published the
proposed revision in the Federal
Register (42 FR 3052 June 15, 1977) for
comment and held a public hearing.

[f) Major Issues. None.
(g) Documents Available to the

Public:
(i) Regulatory analysis requirec (yes

- , no x, unknown -. Anticipated
date of draft analysis: Not applicable.

(ii) Other documents: A file of the
written comments received by the PTO,
a summary and analysis of the
comments and a transcript of.the
hearing will be available for
examination by interested parties.

(h) Agency Contacts: Louis 0.
Maassel, Editor of the Manual of Patent
Examining Procedure, Commissioner of
Patents and Trademarks, Washington,
D.C. 20231, (7081 557-3070. J. Kent
Hughes, Commissioner of Patents and
Trademarks, Washington, D.C. 20231,
(703) 557-0410.

Title of Regulation: File wrapper continuing
application procedure (37 CFR 1.62 and 1.138).

(a) Descriptioh and Need: PTO is
considering a revision of its regulations
currently published in Title 37, Code of
Federal Regulations, Part 1, to allow the
prosecution of patent applications to
continue after a final rejection if an
additional fee is paid. The revision will
benefit patent applicants by making it
unnecessary for them to file a complete
new application in order to continue
prosecution after a final rejection in the
original application. PTO will benefit
from a saving in fie space and a
reduction in handling and reordkeeping
costs.

(b) LegalAuthority- 35 U.S.C. 6, as
amended.

(c) Importance:
(i) Significant? (yes x, no

unknown -).
(ii) Major? (yes - , no x, unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

{i) In proposed form. November 1980.
(ii) In final form: May 1981.
(e) Tentative Plan for Obtaining

Public Comments: PTO will publish its
proposed revision in the Federal
Register and the Official Gazette for
comment. A public hearing may be held.

(f) Major Issues: None.
(g) Documents Available to the

Public:
(i) Regulatory analysis required:

(yes-, no X, unknown-).

Anticipated date of draft analysis: Not
applicable.

(ii) Other documents: None.
(h) Agency Contract: Louis 0.

Maassel. Editor of the Manual of Patent
Examining Procedure, Commissioner of
Patents and Trademarks, Washington.
D.C. 20231 (703) 557-3070.
Title of Regulation Profeuion.lI conduct of
and advertising by persons registered to
practice before the PTO (37 CFR 1.34,1.13,
2.13 anid 2.14)

(a) Description and Need PTO is
considering a revision of its regulations
prescribing the standards of conduct
and advertising of persons registered to
practice before the PTO, currently
published in Title 37, Code of Federal
Regulations, Parts 1 and 2. PTO
proposes to revise these regulations to
make reference to the current version of
the American Bar Association's "Code
of Professional Responsibility." an older
version being referred to in the current
regulations, and to make the standards
for advertising consistent with recent
decisions of the Supreme Court.

(b) LegalAuthority: 35 U.S.C. and 31,
as amended.

(c) Importance:
(i} Significant? (yes X, no--,

unknown-).
(ii) Major? (yes--, no X,

unknown-).
(d) Timetable-Anticipated Dates for

Federal Register Publication:
fi) In proposed form: November 1980.
(ii) In final form: June 1981.
(e) Tentative Plan for Obtaining

Public Comments: PTO will publish the
proposed revision of these regulations in
the Federal Register and the Official
Gazette for comment. A public hearing
will also be held.

(f) Major Issues:
The major issue involved in the

proposed revision is whether the
American Bar Association's "Code of
Professional Responsibility" should
continue to be PTO's standard of
conduct.

(g) Documents Available to the
Public:

(i) Regulatory analysis required
(yes-, no X. unknown-).
Anticipated date of draft analysis: Not
applicable.

(ii) Other documents: None.
(h) Agency Contact Harry I. Moatz,

Assistant Solicitor, Commissioner of
Patents and Trademarks, Washington,
D.C. 20231 (703) 557-2238.
Title of Regulation: Compulsory
counterciaims In trademark opposition and
cancellation proceedings (37 CFX I and
2.114)

(a) Description and Need: PTO is
considering a revision of its regulations

relating to counterclaims in trademark
cases, currently published in Title 37,
Code of Federal Regulations, Part 2.
Defendants who could counterclaim to
cancel a registration pleaded by the
p!aintiff in trademark opposition and
cancellation cases are not required by
current regulations to do so. le
revision under consideration would
require the defendant to do so. The
primary benefit of the revision will be to
avoid piecemeal litigation and settle all
issues between the parties at one time
with a minimum expenditure of time and
effort by the parties and PTO.

(b) LegalAuthorit v." Pub. L 489,79th
Cong., 2d Sess.. Ch. 540, Sec. 41, as
amended (15 U.S.C. 1123, as amended).

(c) Importance:
(i) Significant? (yes X, no-.,

unknown- ).
(ii) Major? (yes-, no X,

unknown-).
(d) Tim etable-AdticlpatedDates for

FederalRegister Publication:
(i) In proposed form: Has been

published.
(ii) In final form: December 190.
(e) Tentative Plan for Obtaining

Public Comments: PTO published the
proposed revision in the Federal
Register (44 FR 22478, April 16, 1979)
and the Official Gazette for comment.

(A Major Issues:
The major issue involved in the

revision being considered by PTO is
whether a defendant would, in certain
circumstances, be precluded from filing
a concurrent use application if he or she
is required to counterclaim for
cancellation of a registration pleaded by
the plaintiff.

(g) Documents Available to the
Public:

(i) Regulatory analysis required (yes
-, no X, unknown -]. Anticipated
date of draft analysis: Not applicable.

(ii) Other documents: A file of the
comments the PTO has received and a
summary and analysis of the comments
will be available for examination by
interested parties.

(h) Agency Contact: David J. Kern,
Member, Trademark Trial and Appeal
Board. Commissioner of Patents and
Trademarks, Washington, D.C. 20231,
(703) 557-3551.
Title of Reilatio. Secrecy of certain
inventioas and icenses to file applications in
foreign countries (37 CFR Part 5).

(a) Description and Need: PTO has
reviewed these regulations and found
that they should be revised to clarify
procedures and provide up-to-date
information relating to these procedures.

(b) LegalAuthority: 35 U.S.C. 6 and
181-188, as amended.

(c) Importance:

78M4
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(i) Significant? (yes X, no-,
unknown -).

(ii) Major? (yes--, no X, unknown

(d) Timetable-AnticipatedDates for
Federal Register Publication:

(I) In proposed form: May 1981.
(ii) In final form: October 1981.
(e) Tentative Plan for Obtaining

Public Comments: PTO will published
its proposed revision in the Federal-
Register and the Official Gazette and
invite the public to submit comments.
No public hearing will be held.

() Major Issues: None.
(g) Documents Available to the

Public:
(I) Regulatory analysis required: (yes

-, no X, unknown -). Anticipated
date of draft analysis: Not applicable.

(ii) Other documents: None.
(h) Agency Contact: S. W. Engle,

Special Laws Administration Group,
Commissioner of Patents and
Trademarks, Washington, D.C. 20231,
(703) 557-2897.
Title of Regulation: Correction of inventorshil
(37 CFR 1.45,1.48 and 1.324).

(a) Description and Need.: PTO is
considering a revision of its regulations,
currently published in Title 37, Code of
FederalRegulations, Part 1, to permit
correction of inventorship under certain
circumstances in a patent application
filed by a person who is not the sole
inventor or by persons who are not the
joint inventors. Issued patents would be
similarly correctable. The revision is
needed.in order to remove restrictions
against this type of substitution under
the circumstances existing in Stoddard
v. Dann, 564 F.2d 556, 195 USPQ 97 (D.C.
Cir. 1977).

(b) LegalAuthority: 35 U.S.C. 6, as
amended.

(c) Importance:
(i) Significant? (yes X, no-.

unknown -).
(ii) Major? (yes-, no X, unknown

(d) Timetable-Antiipated Dates for
Federal Register Publication:

(I) In proposed formn: November 1980.
(ii) In final form: June 1981.
(e) Tentative Plan for Obtaining

Public Comments:
PTO will publish its proposed revision

of the regulations in the Federal Register
and the Official Gazette and invite the
public to submit comments. A public
hearing will be held.

(f) Major Issues:
The major issues involved in the

revision under consideratio are
'whether the PTO should authorize

substitution of one sole inventor for
another under the circumstances in
Stoddard v. Dann and how these
circumstances should be defined. -

. (g) Documents Available to the
Public:

(I) Regulatory analysis required: (yes
-, no X, unknown -).

(ii) Other docuihents: None.
(h) Agency Contact: Louis 0. Maassel,

Editor of the Manual of Patent
Examining Procedure, Commissioner of
Patents and Trademarks, Washington,
D.C. 20231, (703) 557-3070.

Title of Regulation: Continuation-in-part
application oath or declaration (37 CFR 1.65,
3.18 and 3.18a)

(a) Description and Need: PTO
proposes to revise its regulations to
provide in their oaths or declarations hi -

-patent applications, currently'published
in Title 37, Code of-Federal Regulations,
Part 1. PTO proposes to require that an
oath or declaration speak as of the filing
date of the application if the application
is a continuation-in-part. This
requirement will provide information
that court decisions indicate should be
considered by PTO in examining patent
applications.

(b) LegalAuthority: 35 U.S.C. 6, as
amended.

(c) Importance:
(i) Significant? (yes X, no -,

unknown -).
(ii) Major? (yes- , no X, unknown

(d) Timetable--Anticipated Dates for
Federal Register Publication:

(i) In proposed form: Published (43 FR
55417) November 28, 1978; revised
proposal November 1980.

(ii) In final form: May 1981.
(e) Tentative Plan for Obtaining

Public Comments: PTO published a
proposed revision in the Federal
Register for comment and held h public'
hearing on February 7,1979. In view of
objections to one part of the proposed
revision, that part is being deleted. A
revised proposal will be published for
comment since the original proposal
was inadvertently not published in the
Official Gazette. No further hearing will
be held.

() Major Issues: There are no major
issues involved in the proposed revision.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
-, no X, unknown-). Anticipated
date of draft analysis: Not applicable.

(ii) Other documents: A file of the
written comments received by PTO, a
transcript of the hearing and a summary
and analysis of comments will be
available for examination by interested
parties.

(h) Agency Contact: Louis 0. Maassel,
Editor of the Manual of Patent "
Examining Procedure, Commissioner of
Patents and Trademarks, Washington,
D.C. 20231, (703),557-3070.

Title of Regulation: Requests for idontiflable
records (37 CFR 1.15)

(a] Description and Need: PTO has
reviewed and found that it needs to
update its regulation, currently
published in Title 37, Code of Federal
Regulations, Part 1, relating to requests
by members of the public for records not
disclosed as part of the regular
informational activity of PTO and not
otherwise dealt with in Part 1.

(b) LegalAuthority: 35 U.S.C. 0, as
amended.

(c) Importance of Regulation:
(i) Significant? (yes X, no

unknown -).
(ii) Major? (yes- , no X, unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: November 1980.
(ii) In final form: June 1981.
(e) Tentative Plan for Obtaining

Public Comments:
PTO will publish its proposed revision

in the Federal Register and the Official
Gazette and invite the public to submit
comments. No public hearing will be
held.

(f) Major Issues: None.
(g) Dbcuments Available to the.

Public:
(i) Regulatory analysis required: (yes

-, no X, unknown -). Anticipated
date of draft analysis: Not applicable.

(i) Other documents: None.
(h) Agency Contact: John W.

Dewhirst, Atsociate Solicitor,
Commissioner of Patents and
Trademarks, Washington, D.C. 20231,
(703) 557-3542.

Title of Regulation: Ex parte prosecution of
trademark applications, Inter partes
proceedings before the Trademark Trial and
Appeal Board, petitions to the Commissioner
and post-registration requirements (37 CFR
2.20,2.27,2.63,2.65,2.81,2.88,2.94-2.135,
2.142,2.146,2.165,2.173,2.184 and 2.18o)

(a) Description and Need: PTO Is
considering a revision of Its regulations
relating to the ex parte prosecution of
trademark applications, inter partes
proceedings before the Trademark Trial
and Appeal Board, petitions to the
Commissioner and post-registration
requirements, currently published In
Title 37, Code of Federal Regulations,
Part 2, which have been found on review
to need clarification, updating and
expansion.

(b) LegalAuthority: Pub. L. 489, 79th
Cong., 2d Sess., Ch. 540, Sec. 41, as
amended (15 U.S.C. 1123, as amended).

(c) Importance:
(i) Significant? (yes X, no

unknown -).
(ii) Major? (yes -, no X, unknown
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(d) Timetable-Anticipated Dates for
Federal Register Publication:

{i) In proposed form January 1981.
(ii) In final form: November 1981.
(e) Tentative Plan for Obtaining

Public Comments:
PTO will publish its proposed revision

in the Federal Register and the Official
Gazette and invite the public to submit
comments. No public hearing will be
held.

(f) Maior Issues: None.
(g) Documents Available to the

Public:
(i) Regulatory analysis required: (yes

- , no X, unknown -). Anticipated
date of draft analysis: Not applicable.

(ii) Other documents: None.
(h) Agency Contact- David J. Kera,

Member, Trademark Trial and Appeal
Board, Commissioner of Patents and
Trademarks, Washington, D.C. 20231,
(703) 557-3551.

DOC Department Unit: National Marine
Fisheries Service
Title of Regulation: Fishery Management Plan
(FMP) for the Spiny Lobster Fishery of Puerto
Rioo and the Virgin Islands.

(a] Description and Need.
This action will initiate management

of the spiny lobster resources of the
Caribbean. Management measures
implemented will protect long-term
yields, prevent depletion of the stocks,
increase yield from the fishery, and
acquire information necessary to better
manage the fishery.

(b) Legal Authodtr,
16 U.S.C. 1801 et seq.
(c) Importance:
(i) Significant? (Yes X, no

unknown -.
(ii) Major?, (Yes X. no-,

unknown -).
(d) Timetable-Anticipated Dates for

Federal Register Publication:
(i) In proposed form: January 1981.
(ii) In final form: April 1981.
(e) Tentative Plan for Obtaining

Public Comment:
Publication in Federal Register and

public hearings.
(f) Major Issues:
Gear and user group conflicts in

harvesting the stock, poaching by pulling
another's traps, and establishment of a
size limit.

(g) Documents Available to the
Public:

(i) Regulatory analysis require1 (Yes
X, no -. unknown - ).

Date of draft analysis: May 1980.
Other documents:
Fishery Management Plan for the

Spiny Lobster Fishery of Puerto Rico
and the Virgin Islands.

(h) Agency Contack"

Harold B. Allen. Acting Regional
Director, Southeast Region, National
Marine Fisheries Service, 9450 Koger
Boulevard. St. Petersburg, Florida 33702
(813) 893-3141.
Ttle of Regulation Bering Sea and Aleutiaa
Islands Grmundtah Fishery Management Plan
(FMP).

(a] Des iption and Need:
Regulates foreign and domestic

filhermen in the Bering Sea and North
Pacific.

(b) Legal Authority:
16 U.S.C. 1801 et seq.
(c) Importance:
(i) Significant? (Yes X. no-,

unknown -).
(ii) Major? (Yes X, no -,

unknown -i.
(d) Timetable-Anticipated Dates for

Federal feister Publication:
(i) In proposed form: November 1900.
(ii) In final form: February 1981.
(e) Tentative Plan for Obtaining

Public Comments:
Well be published in proposed form in

the Federal Register.
(f) Major Issues:
Domestic processing capacity; area

restrictions.
(g) Documents Available to the

Public.:
(i) Regulatory analysis required: (Yes

X, no -, unknown -}.
Date of draft analysis: October 1979.
(ii) Other documents: Bering Sea and

Aleutian Islands Groundfish FMP.
(h) Agency Contact-
Robert W. McVey, Regional Director,

Alaska Region, National Marine
Fisheries Service, P.O. Box 1668, Juneau,
Alaska 9902 (907) 586-7229.
Title of Rbgulation Alaska Kifg Crab Fishery
Management Plan (FMP).

(a) Description and Need:
Regulation of domestic fishing for

King crab in the Fishery Conservation
Zone off Alaska.

(b) LegalAuthority:
16 U.S.C. 1801 et seq.
(c) Importance:
(i) Significant? (Yes X, no -,

unknown -).
(ii) Major? (Yes X, no-,

unknown -).
(d) Timetable-Anticipated Dates for

Federal Register Publication:
(i) In proposed form: March 1981.
(ii) In final form: July 1981.
(e) Tentative Plan for Obtaining

Public Comments:
Well be published in proposed form in

the Fedel Regier as proposed
regulations.

(f) Major Issues:
Optimum yield of King crab.
(g) Documents Available to the

Public:

(i) Regulatory analysis required: (Yes
X, no -, unknown -).

Date of draft analysis: August 190.
(ii) Other documents: Alaska King

Crab Fishery Management Plan.
(hl Agency Contact:
Robert W. McVey, Regional Director,

Alaska Region, National Marine
Fisheries Service, P.O. Box 1668, Juneau.
Alaska 99802(907) 586-7221.
Title of Regulation Groundilh Fishery
Management Plan (FMP) (Southeast Region)

(a) Description and Need:
Implement regulations for the

management of groundfish resources
and to minimize user conflicts.

(b) LegalAuthoritv:
16 U.S.C. 1801 et seq.
(c) Importance:
ti) Significant? (yes X, no -,

unknown -).
(ii) Major? (yes X, no -, unknown

(d) Timetable-AnticipatedDates for
Federal Register Publication:

(i) In proposed form: March 1981.
(ii) In final form: August 1981.
(e) Tentative Plan for Obtaining

Public Comments:
Public hearings will be held on the

FMP. Consultations will be conducted
with commercial and recreational
organizations, local, State and Federal
agencies as appropriate.

i) Afajor lssues:
Utilization and maintenance of the

resource while minimizing conflicts with
other commercial interests.

(g) Documents Available to the
Public:

(i} Regulatory analysis required: (yes
X, no- unknown -).

Date of draft analysis: July 1980.
(ii) Other documents: Groundfish

Fishery Management Plan.
(h) Agency Contact:
Harold B. Allen, Acting Regional

Director, Southeast Region, National
Marine Fisheries Service, 9450 Koger
Boulevard, St. Petersburg, Florida 33702
(813) 893-3141.
Tide of Regulatimt Reef Fish Resources of
the Gulf of Mexico Fishery Management Plan
(FM,)

(A) Description and Needi
Implementation of reef fish and

management controls for the domestic
harvest of reef fishes in the Fishery
Conservation Zone (FCZ). The basic
objective is to manage these stocks for
their optimum yeld.

(b) LegalAuthority:
16 U.S.C. 1801 et seq.
(c) Importance:
(i) Significant- (yes X. no-.

unknown -).
(ii) Major? (yes X, no - , unknown
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(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: January 1981.
(ii) In final form: April 1981.
(e) Tentative Plan for Obtaining

Public Comments:
Public hearings will be held 6n the

FMP. Consultation will be held with
State, local and Federal agencies as
appropriate.

(a Major Issues:
Rebuild declining reef fish stock,

monitor the harvest of reef fish
resources with a reporting system, and
minimize conflicts between user groups
(i.e., traps versus hook and'lirie),

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
X, no -; unknown -7-). Date of draft
analysis, April 1980.

(ii) Other documbnts:
Reef Fish Resources of the Gulf of

Mexico Fishery Management Plan
(h) Agency Contract
Harold B. Allen, Acting Director,

Southeast Region, National Marine
Fisheries Service, 9450 Koger*Boulevard,
St. Petersburg, Florida 33702 (813) 893-
3141.
Title of Regulation: Coastal Migratory Pelagic
Fishery Management Plan (FMP)

(a) Description and Need:
The action will result in management

of king and Spanish mackerel, and cobia
in the Fishery Conservation Zone (FCZ)
within the South Atlantic and Gulf of
Mexico. Management measures are
being developed to resolve gear conflictt
among user groups.

(b) Legal Authority:
16 U.S.C. 1801 et seq.
(c) Importance:
(i) Signifibant? (yes X, no-,

unknown-.
(ii) Major? (yes X, no -, unknown

(d) Timetoble-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: Januay 1981.
(ii) In finhl form: April 1981.
(e) Tentative Plan for Obtaining

Public Comments:
Publication in Federal Register and

public hearings'
(f) Major Issues:
Maintenance 6f the resource while

making fair allocations of the stocks
available to both recreational and
commercial fishermen.

(g) Documents Available to the
Public:

(i) Regulatory. analysis required: (yes
X, no- , unknown -). Date of draft
analysis: March 1980. ,

Other documents: Coastal Migratory
Pelagic Fishery Management Plan.

(h) Agency Contact:

Harold B. Allen, Acting Regional
Director, Southeast Region, National
Marine Fisheries.Service, 9450 Koger
Boulevard, St. Petersburg, Florida 33702,(813) 893-3141.

Title of Regulation: Precious Coral Fishery
Management Plan (FMP) (Western Pacific)

(a) Description and Need:
Implementation of the FMP for

Precious Coral Fisheries, of the Westbm
Region is ieeded to protect corals from
overfishing and to achieve the optimum
yield from the fishery.

(b) LegalAuthority:
16 U.S.C. 1801 et seq.
(c) Importance:
(i) Significant? (yes X, no-,

unknown-). *
(ii) Major? (yes X, no -, unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i] Ii'proposed form: Septembdr 15,'
1980 (45 FR 60957). "

(ii] In final form: December 1980.
(e) Tentative Plan for Obtaining

Public Comments:
Hearings on the FMP have been held

previously. Regulations.will be subject
to 60-day public review as well as
Department of Commerce Secretarial
review and approval of the FMP.
(f) Major Issues:
Allowing exploratory fishing by.

dredging or other nonselective means;,
establishment of quotas associated with
optimum yields; allocation of
exploratory Iquotas to foreign interests.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
X, no - , unknown -).

Date of draft analysis: April 1980,
Anticipated date of final analysis:

December 1980.
(ii) Other documents:
Fishery Management Plan for Precious

Coral Fisheries of the Western Pacific;
and associated Final Environmental
Impact Statement.

(h) Agency Contact:
Alan W. Ford, Regional Director,'

Southwest Region, National Marine
Fisheries Service, 300 South Ferry Street,
Terminal Island, Califoria 90731 (213]
548-2575.

Title of Regulation: Tanner Crab Fishery
Management Plan (FMP) Regulations
(Alaska) (Amendment No, 5)
(a) Description and Need:
Regulates foreign and domestic

harvest of Tanner crab in Fishery
Conservation Zone (FCZ) off Alaska.

( [b) LegalAuthdrity.
16 U.S.C. 1801 et seq.
(c) Importance:

.(i) Significant? (yes X, no -,

unknown-).

(ii) Major?" (yes X, no - , unkown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: April 15, 1980 (45
FR 25421).

(ii) In final form: November 1980.
(e) Tentative Plan for Obtaining

Public Comments:
Proposed regulations will be

published in the Federal Register. Public
hearings have been held by the Regional
Fishery Management Council,

(fO Major Issues:
Optimum yield of stocks; allowable

level of foreign fishing.
(g) Documents Available to the

Public:
(i) Regulatory analysis required: (yes

X no - , unknown). Date of draft
analysis: February 1980.

(ii) Other'documents: Commercial
Tanner Crab Fishery Off the Coastof
Alaska FisheryManagement Plan
(FMP).

(h) Agency Contact:
Robert W. McVey, Regional Director,

Alaska Region, National Marine
Fisheries Service, P.O. Box 1688, Juneau,
Alaska 99802; (907) 586-7221,
Title of Regulation: Groundflsh Amendmentto the Atlantic Groundfish Fishery
Management Plan (FMP), Supplement No. 4
to the Final Environmental Impact Statement

(a) Description and Need:
Increase optimum yields for cod,

haddock, and yellowtail flounder with
corresponding adjustments in annual
commercial quotas,'quarterly quota

'guidelines, and vessel class allocations.
Optimum yield increases based on
improved stock conditions as indicated
by 1979 resource assessments.

(b) Legal Authority:
16 U.S.C. 1801 et seq.
(c) Importance:,
(i) Significant? (yes X, no

unknown -).
(ii) Major? (yes X, no -, unknown

( (d) Timetable--Anticipated Dates for
Federal Register Publication:

(i) In proposed form: October 1, 1980.
(ii) In final form: December 30, 1980.
(e) Tentative Plan for Obtaining

Public Comments:
Will be published in Federal Regialer

as proposed regulations. Regional
Fishery Management Council will hold
public hearings.

(f) Major Issues:
No major issues of controversy.
(g) Documents Available to the

Public:
(i) Regulatory analysis required. (yes

X, no- , unknown -). Date of draft
analysis: December 6, 1979

(ii) Other documents: Supplement to
Final Environmental Impact Statement.



Federal Register / VoL 45, No. 230 / Wednesday, November 26, 1980 / Proposed Rules

(h) Agency Contact:
Allen E. Peterson. Jr., Regional

Director, Northeast Region, National
Marine Fisheries Service, 14 Elm Street.
Gloucester, Massachusetts 01930; (617)
281-3600.

Title of Regulation: Bering Sea--Chukdi Sea
Herring Flherry Management Plan (FMP)

(a) Description and Need:
Regulation of domestic and foreign

fishing in the Bering Sea and Cltukch
Sea Fishery Conservation Zone.

(b) Legal Authority.
16 U.S.C. 1801 et seq.
(c) Importance:
(i) Significant? (yes X, no-,

unknown -).
(ii) Major? (yes X, no -, unknown

d. Timetable-Aticipated Dates for
Federal Register Publication:

[i) In proposed form: December 1980.
(ii) In final form: March 1981.
(e) Tentative Plan for Obtaiing

Public Comments:
Will be published in Federal Register

as proposed regulations.
(1) Major Issues:
Herring optimum yield, allowable

level of foreign fishing, allowable
domestic harvest.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
X. no , unknown -). Date of draft
analysis: May 1980.

(ii) Other documents: Bering Sea-
Chukchi Sea Fishery Management Plan.

(h) Agency Contact
Robert W. McVey, Regional Director,

Alaska Region. National Marine
Fisheries Service, P.O. Box 1%8, Juneau,
Alaska 99802; (907) 586-7221.

Title of Regulationu Tanner Crab Fishery
Management Plan (FMP) Regtlations
(Alaska) (Amendment No.7)

(a) Description and Need:
Establish optimum yields, domestic

annual harvest and foreign fishing
appropriate to the 1981 fishing season.

(b) LefblAuthority:
16 U.S.C. 1801 et sWeq.
(c) Importance:
(i} Significant? (yes X no -,

unknown -).
(ii) Major? (yes X, no- , unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: December 1980.
(ii) In final form: March 1981.
(e) Tentative Plan for Obtaining

Public Comments:
Proposed regulations will be

published in the Federal Register. Public
hearings have been held by the Reginal
Fishery Management Council.

(f) Major Issues:

The impact of the measures on the
U.S. export market for Tanner Crab.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
X, no -, unknown-). Anticipated
date of draft analysis: December 1980.

(ii) Other documents: Commercial
Tanner Crab Fishery off the Coast of
Alaska Fishery Management Plan
(FMP].

(h) Agency Contact
Robert W. McVey. Director. Alaska

Region, National Marine Fisheries
Service, P.O. Box 1668 Juneau, Alaska
ON02(907) 58-7221.
Title of Raguldatlon Atlantic Butterfish
Fishery Management Plan FlP)

(a) Description and Need:
Regulations will implement the

Fishery Management Plan for Butterfish.
The regulations will control the
domestic and foreign fishery in the
Fishery Conservation Zone (FCZ) of the
Atlantic Ocean.

(b) Legal Authority.
16 U.S.C. 1801 at seq.
(c) Importance:
(i) Significant? (yes X no-,

unknown -).
(ii) Major? (yes X, no -, unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: April 1, 1980 (45
FR 21307).

(ii) In final form: November 1980.
(e) Tentative Plan for Obtaining Public

Commentm
Publication of proposed rulemaking in

Federal Register for 0-day public
comment period. News release mailed to
state agencies, environmental groups.
and fisheries organizations indicating
where text of proposed rulemaking can
be obtained.

(f) Major Issues:
Optimum yield for butterfish.

allocation of buterfish between domestic
and foreign fishermen, provisions for
reallocation of butterfish from domestic
quota to foreign quota during fishing
season, and mandatory reporting of
catches by domestic vessels.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
X, no- , unknown -). Date of draft
analysis: August 197.

(ii) Other documents: Fishery
Management Plan and accompanying
Environmental Impact Statement for
Butterfish (November 1978;, Revised
Fishery Management Pla (June 197n).

(h) Agency Contoc--
Allen E. Peterson. Jr, Regional

Director, Northeast Region. National
Marine Fisheries Service, 14 Elm Street,

Gloucester, Massachusetts 01930; (617)
281-3800.
Title of Regulation: Fishery Management Plan
(FMP) for the Shrimp Fishery of the Gulf of
Mexico

(a) Description and Need:
The action will result in the

management of the shrimp fishery of the
Gulf of Mexico. It will optimize the yield
of shrimp, minimize take of incidental
finfish, coordinate management
measures with state programs where
possible, and provide for a statistical
reporting system.

(b) LegalAuthority-:
16 U.S.C. 1801 et seq.
(c] Importance:
(i) Significant? (yes X. no

unknown -).
(ii) Major? (yes X no -, unknown

(d) Timetable-Anticipated Dates for
Federal RegisterPublication:

(i) In proposed form October 1900.
(ii) In final form: January 196L
(e) Tentative Plan for Obtaining

Public Comments:
Publication in Federal Register and

public hearings.
(f) Major Issues:
Maximize the harvest of shrimp and

minimize the taking of finfish and
marine turtles.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
X, no -, unknown -). Date of draft
analysis: October 1979.

Other documents:
Fishery Management Plan for the

Shrimp Fishery of the Gulf of Mexico.
(h) Agency Contact:
Harold B. Allen, Acting Regional

Director, Southeast Region, National
Marine Fisheries Service, 9450 Koger
Boulevard, St. Petersburg. Florida 33702,
(513) 893-3141.
Title of Regulation Fishery Management Plan
(FMP) for Sharks and Other Elasmobraucws

(a) Description and Need
To manage the sharks and other

elasmobranchs of the Gulf of Mexico for
maximum utilization.

(b) LegalAuthority:
16 U.S.C. 1801 et seq.
(c) Importance:
(i) Significant? (yes X, no

unknown-).
(ii) Major? (yes X, no -, unknown

-I.
(d) Timetable-Anticipated Dates for

Federal RegisterPublication:
(i) In proposed form: May 1981.
(ii) In final form: September 1981.
(e) Tentative Plan for Obtaining

Public Comments.-
Publication in Federal Register and

public hearings.
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(f) Major Issues:
Determination of optimum and catch

allocations among user groups.
(g) Documents Available to the

Public:
(i) Regulatory analysis required: (yes

X, no -, unknown -). Anticipated-
date of draft analysis: December 1980.

(ii) Other documents: Fishery
Management Plan for Sharks and Other
Elasmobranchs.
(h) Agency Contact:
Harold B. Allen, Acting Regional

Director, Southeast Region, National
Marine Fisheries Service, 9450 Koger
Boulevard, St. Petersburg, Florida 33702,
(813) 893-3141.
Title of Regulation: Regulations for the U.S.
Sockeye and Pink Salmon Fisheries Under
the Fraser River ishery Convention

(a) Description and Need:
Regulates the U.S. fishery for sockeye

and pink salmon in U.S. Convention
waters in the Strait of Juan de Fuca and
northern Puget Sound.

(b) LegalAuthority:
16 U.S.C. 776-776f.
Cc) Importance:
(i) Significant? (yes X, no

'unknown
(ii) Major? (yes X, no-, unknown

(d) Timetable--Anticipated Dates fqr
Federal Register Publication:
(i) in proposed form: May 1981.
(ii) In final form: July 1981.
(e) Tentative Plan for Obtaining

Public Comments:
Will be published in the Federal

Register.
() Major Issues:
Fishing schedules: Allocations among

domestic user groups.
(g) Documents Available to. the

Public:
(i) Regulatory analysis required: (yes

-, no X, unknown-). Anticipated
date of draft analysis: Not applicable.

(i) Other documents: Previous
regulations for 1977, 1978,1979, and
1980. Annual reports-International
Pacific Salmon Fisheries Commission
(IPSFC). Annual summaries of U.S.
Indian and non-Indian fishing activities
in IPSFC fisheries (Northwest Region,
NMFS).

(h) Agency Contact-
Herbert Larkins, Regional Director,

Northwest Region, National Marine
Fisheries Service, 1700 Westlake
Avenue, North, Seattle, Waihington
98109 (206) 442-7575.
Title of Regulation: High Seas Salmon
Fishery Management Plan (FMP)
(Amendment No.2)-

(a) Description and Need
Prevents overfishing and regulates

domestic troll salmon fishery in the

Fishery Conservation'Z~ie (FCZ) off
Alaska.

(b) Legal Authority:
16 U.S.C. 1801 et seq.
(c] Importance:
(i) Significant? (yes-X, no -,

unknown -).

(ii) Major? (yes X, no -, unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: May 1981.
(ii) In final form:-July 1981.
(a) Tentative Plan for Obtaining

Public Comments:
Will be publishedin-Federal Register

as proposed regulations.
(f) Major Issues:
Controlling fishing effort on stocks.
(g) Documents Available to the

Public:.
(i) Regulatory analysis required: (yes

X, no -, unknown -). Anticipated
date of draft analysis: February 1981.

(ii) Other documents: High Seas
Salmon FMP.

(h) Agency Contact:
Robert W. McVey, Regional Director

Alaska Region, National Marine
Fisheries Service, P.O. Box 1668, Juneau,
Alaska 99802 (907) 586-7221.
Title of Regulation: Bluefish Fishery
Management Plan (FMP)
,(a) Description andNeed
Intensive recreational effortin this

fishery, and possibility of commercial
entry into mkrket of required-data
collection and establishment of
framework for commercial/recreational
regulatory regime. -

(b) Legal Authority:
16 U.S.C. 1801 et seq.
(c) Importance: _
(i) Significant? (yes X, no-,

unknown - ). 9
(ii) Major? (yes X, no-, unknown

-.
(d) Timetable-Anticipated Dates for

Federal Register Publication:
(i) In proposed form: March 1981.
(ii) In final fom: July 1981.

- (e) Tentative Plan for Obtaining
Public Comments:

Will be published in Federal Register
as proposed regulations. Regional
Fishery Management Council will hold
public hearings.

(f) Major Issues:
State cooperation; need for an FMP in-

view of present miniscule commercial -
effort; and difficulty of management of a
recreational fishery.

(g) Documents Available to the
Public:

(i) Regulator9 analysis required: (yes
X, no- , unknown -). Anticipated
-date of draft analysis: January 1981.

,[ii) Other documents: None.

(h) Agenoy Contact:
Allen E. Peterson, Jr., Regional

Director, Northeast Region, National
Marine Fisheries Service, 14 Elm Street,
Gloucester, Massachusetts 01930 (017)
281-3600.
Title of Regulation: Regulation Declaring
Restricted Fishing Areas (Port Canaveral and
Other Areas) (50 CFR Parts 222 and 227)

(a) Description and Need:
On July 28, 1978, the National Marine

Fisheries Service published notice In the
Federal Register that It Is considering
areas where sea turtles are concentrated
for designation as Restricted Fishing
Areas and/or Critical Habitat (43 FR
32800). A Restricted Fishing Area Is an
area where incidental catch Is
prohibited or otherwise controlled.
Controls may include proper gear usage,
fishing methods or procedures, or other
regulatory controls to reduce or
eliminate incidental catch of sea turtles.
The following areas where turtles are
concentrated will be considered'for
designation as Restricted Fishing Areas:
North Island-Georgetown, South
Carolina; Cape Remain, South Carolina,
Brunswick River Channel, Georgia;
Hole-in-the-Rock Channel, Georgia:
Cape Canaveral Ship Channel, Floridal

. and North and South Padre Island,
Texas.

( (b) LegalAuthorilty:
Endangered Species Act of 1073 (Pub,

1 93-205) (87 Stat. 884) (16 U.S.C. 1531-
1543).

(c) Importance:
(i) Significant? (yes X, no-,

unknown -).
(ii) Major? (yes- , no-,

unknown X).
(d) Timetable-AnticipatedDates for

Federal Register Publication:
(i) In'proposed form: January 1981.
[ii) In final form: February 1081.
(a) Tentative Plan for Obtaining

Public Comments:
-Prior to the designation of any

Restricted Fishing Area within state
waters, the Assistant Administrator
(NIMES) shall consult with the
Governor(s) and Marine Conservation
Department(s) of the affected state(s).
The Assistant Administrator shall also
consult with the appropriate Regional
Fishery Management Councils and with
affected fishing industries. Public
meetings and hearings will be held.

(f) Major Issues:
Unknown at this time. The

environmental assessment and, If
appropriate, environmental impact
statement will examine major Issues.

(g) Documents Available to the
Public:

(i) Regulatory analysis required (yes
-1, no -, unknown X). Anticipated
date of draft analysis: Not determined.
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(ii) Other documents: An
environmental assessment and/or
environmental impact statement will be
prepared prior to the proposed
designation(s).

(h) Agency Contact-
Richard B. Roe, Acting Director,

Office of Marine Mammals and
Endangered Species, National Marine
Fisheries Service, Washingtod, D.C.
20235, (202) 634-7461.
Title of Regulation: Amendments to
Regulations to Control the Incidental Take of
Porpoise in the Yellowfln Tuna Purse Seine
Fishery

(a) Description and Need:
The Marine Mammal Protection Act of

1972 states that the incidental mortality
and serious injury of marine mammals
involved in commercial fishing
operations must be reduced to levels
approaching a zero rate. Regulations
and quotas for tuna purse seine fishing
were promulgated in 1977 for calendar
years 1978,1979. and 1980. These
regulati os continued action to reduce
the incidental injury and mortality of
marine mammals and to prohibit the
importation of fish caught in association
with marine mammals, from countries
which do not meet U.S. standards.

(b) Legal Authority:
16 U.S.C. 1361-1407.
(c) Importance:
(i) Significant? (yes X, no

unknown -).
(ii) Major? (yes X, no- , unknown

(d) Tim etable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: February 15, 1980
(45 FR 10552].

(ii) In final form: February 1981.
(e) Tentative Plan for ObtaihniW

Public Comments.
Public comment will be solicited at all

stages of the regulatory amendment
process, including those opportunities
available through the National
Environmental Policy Act process and
the Administrative Procedures Act
process. Formal administrative law
judge (ALD hearings were conducted in
Washington. D.C. and San Diego.
California.

(fl Major Issues:
The status of the porpoise populations

will be the central issue. A second issue
will be the economic viability of the U.S.
tuna industry. U.S. flag tuna vessels
comprise approximately 50 percent of
the world tuna fleet operating in the
eastern tropical Pacific Ocean. U.S.
vessels landed approximately 37,000
metric tons of yellowfin tuna in 1978
which were caught in association with
porpoise. The economic viability of the
world tuna fleet is highly dependent

upon the ability to catch tuna in
association with porpoise. The mortality
of porpoise has been reduced from over
300,000 in 1971 to under 20000 in 1978.
However, public concern over the
mortality of porpoise continues. Strong
public pressure is expected to reduce
the mortality to zero. Tuna Industry
representatives are expected to exert
pressure to keep quotas high enough to
avoid economic harm to their
operations.

(g) Documents Available to the
Public.:

(i) Regulatory analysis required: (yes
X, no -, unknown -). Date of draft
analysis: November 1979.

(ii) Other documents: None.
(h) Agency Contact:
Richard B. Roe, Acting Director,

Office of Marine Mammals and
Endangered Species. National Marine
Fisheries Service, Washington, D.C.
20235, (20) &34-7461.
Title of Regulation: Extesion of
CommeVlW/RG tionRl Salmon Off
California, Oregon, and Washlngton Fishery
Managesmet Plan (FMP) (60 CFR Part 561)
(Fishery Year 196)

(a) Description and Need;
Prevents overflshing and regulates the

domestic fishery for salmon in the
Fishery Conservation Zone (FCZ) off
California. Oregon. and Washington.

(b) Legal Autboritjc
16 U.S.C. 1801 etseq.
(c} Importance..
(i) Significant? (yes X, no-,

unknown -).
(ii) Major? (yes X, no- , unknown
-}.

(d) Timetable-Anticipated Dates for
Federal Reister Publication:

(i} In proposed form: May 1981.
(ii) In final form: August 191.
(e) Tentative Plan for Obtaining

Public Commenn.
Will be published in the Federal

Register as proposed regulations.
(f) Major Issues:
Length of fishing season. Allocation

among domestic user groups.
(g) Documents Available to the

Public:
(i) Regulatory analysis required: (yes

X no -, unknown -].
Anticipated date of draft analysis:

February 1981.
Other documents: Commercial and

Recreational Salmon FMP Amendment,
1979, Commercial and Recreational
Salmon FMP, 1978 Commercial and
Recreational Salmon Fisheries Off the
Coasts of Washington, Oregon. and
California FMP, 1977; and Commercial
and Recreational Salmon FMP
Amendment. 1960

(h) Agency Contact.

Herbert Larkins, Director, Northwest
Region, National Marine Fisheries
Service, 1700 Westlake Avenue, North,
Seattle, Washington. 98109, (206] 442-
7575.
TAa of R.gulatim- Desigation of Critical
Habitat for the Hawaiian Monk Seal (5 CFR
Part 22)

(a) Description and Need-
Designation of Critical Habitat for the

Hawaiian Monk Seal is pursuant to the
Endangered Species Act of 1973, as
amended. The Act requires that Critical
Habitat be designated for endangered
and threatened species now listed in
accordance with the Act. Critical
Habitat means the specific areas within
(or outside) the geographic range of the
species on which are found those
physical or biological features essential
to the conservation of the species and
which may require special management
considerations or protection.

(b) Legal Authority:
Endangered Species Act of 1973 (Pub.

L. 93-205) (87 Stat. 884) (16 U.S.C. 1531-
1543).

(c) Importance:
(i) Significant? (Yes X no -,

unknown -.
(ii) Major? (Yes -, no X., unknown

-.
(d) Tiwetabl--Antfcipated Dates for

Federal Register Publication:
(i) In proposed form: Unknown.
(ii) In final form: Unknown.
(e) Tentative Plan for Obtaining

Public Comments:
Public comment and consultation with

state and local governments will be
solicited at all stages of the process of
designation. including those
opportunities available through the
National Environmental Policy Act
process, and public hearings. Public
comments will also be solicited when
the proposed area(s) designated are
published in the Federal Register.

(f) Major Issues:
Impact of the designation on state and

Federal activities within, and adjacent
to, the Critical Habitat; economic impact
of the proposed area designation on the
private sector, effectiveness of the area
designation on increasing the likelihood
of the survivial of endangered species:
ecological impact of the area
designation on the associated flora and
fauna within, and adjacent to, the
Critical Habitat.

(g) Documents Available to the
Public:

(I) Regulatory analysis required: (Yes
- no X. unknown-).

Anticipated date of draft analysis: Not
applicable.

(ii) Other documents: Draft
Environmental Impact Statement (DEIS)
is available for public review.

7M9
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(h) Agency Contact"
Alan W. Ford, Director, Southwest

Region, National Marine Fisheries
Service, 300 S. Ferry Street, Terminal
Island, California 90731, (213] 548-2575.
Title of Regulation: American Lobster Fishery
Management Plan (FMP)

(a] Description and Need:
Implementation of the Fishery

Management Plan (FIMP) for American
Lobster will be necessary to prevent
recruitment overfishing and coordinate
development and implementation with
states.

(b) LegalAuthority-
16 U.S.C. 1801 et seq.
(c) Importance: -

(i) Significant? (yes X, no-,
unknown -).

(ii) Major? (yes X, no - unknown
----).

(d) Timetable--Anticipated Dates for
Federal Register Publication:

(i) In proposed form: September 1981.
(ii] In final form: January 1982.
(e) Tentative Plan for Obtaining

Public Comments:
Will be published in Federal Register

as proposed regulations. Regional
Fishery Management Council will hold
public hearings,

(f) Major Issues:
Whether or not to adopt effort control-

- measures; coordination with state
management programs; and
coordination with Canada.
(g) Documents Ayailable to the

Public.'
(i) Regulatory analysis required: (yes

X, no- , unknown-]. Anticipated
date of draft analysis: Summer 1981.

(ii) Other documents: None.
(h) Agency Contact: Bruce Nicholls,

Northeast Region, National Marine
Fisheries Service, 14 Elm Street,
Gloucester, Massachusetts 01930, (617)
281-3600.
Title of Regulation: Whaling (50 CFR Part
230)i

(a) Description and Need:
Regulations-to govern the subsistence

hunt for bowhead whales conducted by
U.S. Eskimos in Alaska. Whaling ,
activities conducted by U.S. citizens
domestically are subject to the terms of
the Whaling Convention Act which
implements the International
Convention for the Regulation of
Whaling, 1946. Regulations are updated
annually subject to Ipternational
Whaling Commission actions.
(b) LegalAuthority-
Whaling Convention Act (16 U.S.C.

916 a-1).
(c) Importance:
(i) Significant? (yes X, no

unknown -].

(ii] Major? (yes-, no -,
unknown X).

(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: DecemberA980.
(ii) In final form: March 1981.
(e) Tentative Plan forObtainlng

Public Comments:
Public meetings in Washington, D.C.,

and Anchorage, Alaska.
(f) Major Issues:
Allocation of International Whaling

Commission quota among whaling
villages; and licensing and reporting
requirements on sighting, striking, and
landing whales.

(g] Documents Available to the
Public:

(i) Regulatory analysis required: (yes
- , no X, unknown -). Anticipated
date of draft analysis: Not applicable.

(ii) Other documents: None.
(h) Agency Contact: Richard B. Roe,

Acting Director, Office of Marine
Mammals and Endangered Species,
National Marine Fisheries Service,
Washington, D.C. 20235, (202) 634-7461.
Title of Regulation: Fish and Wildlife
Coordination Act, Uniform Procedures for
Compliance

(a) Description and Need:
Defines requirements and procedures

that-must be met by Federal agencies for
complying fully with the Fish and
Wildlife Coordination Act (FWCA).

(b) Legal Authority:
President's Water Policy

Memorandum issued July 21, 1978; Fish
and Wildlife Coordination Act (16 U.S.C.
661); and Fish and Wildlife Act of 1956

- (16 U.S.C. 742-(a-k).
(c) Importance:
(i) Significant? (yes X, no-,

unknown -).
(ii) Major? (yes -, no X, unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: May 18,1979.
(ii) In reproposed form: September 15,,

1980.
(iii) In final form: February 1, 1981,
(e) Tentative Plan for Obtaining

Public Comments:
-Proposed rules were published in the

Federal Register May 18, 1979, in
response to the President's water policy
directive issued July 12, 1978, and,were
iistributed widely to state governments,

Federal agencies, and public groups
known to be interested. Public hearings
were held in six regions during June 26-
28,1979. Approximately 450 written
comments were reviewed and
evaluated. A determination was made
on August 17,1979, to prepare an
environmental impact statement (EIS)
and notice of such intent was published

for public comment (44 FR 48305). A
public hearing was conducted
September 14,1979. On November 6,
1979, a Notice of Intent to Prepare an
EIS on the proposal and reissue draft
rules was published (44 FR 04097). An
open scoping meeting was conducted on
November 19, 1979. Reproposed rules
and a draft EIS was jointly published In
mid-September 1980.

(f) Major Issues:
* Applicability of FWCA to a variety

of Federal activities including Outer
Continental Shelf oil and gas leases,
permits, licenses, grants, financial or
technical assistance, or other projects
affecting waters of the U.S. and oceanic
waters.

9 Assessment methods to be used to
evaluate wildlife resource values and
project effects on those values.

* Establish a definition of "equal
consideration or wildlife" In planning
projects and "justifiable measures" for
wildlife conservation.

- Degree of involvement by National
Marine Fisheries Service field biologists
in the planning process of federal
construction and regulatory agencies.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
- , no X, unknown ---

Anticipated date of draft analysis: Not
applicable.

(ii) Other documents: None.
(h) Agency Contact:
James W. Rote, Director, Office of

Habitat Protection,-National Marine
Fisheries Service, Washington, D.C.
20235, (202) 634-7409.

Title of Regulation: Sea Scallops Fishery
Management Plan (FMP)

(a) Description and Need
Implementation of a Fishery

Management Plan for the Sea Scallops l
necessary to control meat count per
pound (size) and recruitment and catch
per unit effort.

(b) Legal Authority:
16 U.S.C. 1801 et seq.
(c) Importance:
(i) Significant? (yes X, no -,

unknown -).
(ii) Major? (yes X, no -, unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: September 1981.
(ii) In final form: January 19082.
(e) Tentative Plan for Obtaiing

Public Comments:
Will be published in Federal Register

as proposed regulations. Regional
Fishery Management Council will hold
public hearings.

(If) Major Issues:
Whether or not to adopt effort control

measures: coordination with state
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management programs: and
coordination with Canada.

(g) Documents Available to the
Pablic"

(i) Regulatory analysis required: ([ es
X, no -. unknown -).

Anticipated date of draft analysis:
Summer 1981.

(ii) Other documents: None.
(h) Agency Contact:
Allen E. Peterson. Jr., Regional

Director. Northeast Region. National
Marine Fisheries Service, 14 Elm Street,
Gloucester. Massachusetts 01930. (617)
281-3600.

Title of Regulation: Pacific Billfish and
Oceanic Sharks Fishery Management Plan
(FMP) (Western Pacific)

(a) Description and Need:
Supersedes the Preliminary Fishery

Management Plan (FMP) for Pacific
Billfish and Oceanic Sharks, in the
Fishery Conservation Zone (FCZ) off
Hawaii, Guam, American Samoa, the
Northern Mariana Islands, and U.S.
possessions in the central and western
Pacific Ocean.

(b) Legal Authority:
16 U.S.C. 1801 et seq.
(c) Importance:
(i) Significant? (yes X. no

unknown -).
(ii) Major? (yes X, no- , unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

{i) In proposed form: March 1981.
[ii) In final form: July 1981.
(e) Tentative Plan for Obtaining

Public Comments:
Draft FMP and Environmental Impact

Statement will be circulated for public
review and hearings. Draft regulations
will be subject to 60-day public review
period.

(f) Major Issues:
Control of incidental catch of billfish,

sharks, and related species by foreign
longline vessels fishing for tuna in the
FCZ.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
X, no -, unknown -).

Anticipated date of draft analysis:
December 1980.

[ii) Other documents:
Final Supplemental Environmental

Impact Statement (FIS)/Preliminary
Fishery Management Plan (FP for
Pacific Billfish and Oceanic Sharks.

(h) Agency Contact.
Alan W. Ford, Regional Director,

Southwest Region, National Marine
Fisheries Service, 300 S. Ferry Street,
Terminal Island, California 90731, (213)
548-2575.

Title of Regulation: Surf Clam and Ocean
Quahog Fishery Management Plan
(Amendment No. 3)

(d) Description ard Need:
The existing plan expires on January

1, 1980. The biological data, however.
indicate that continued management is
necessary. Amendment No. 3 controls
existing jurisdiction and authorizes
consideration of additional management
techniques (quotas. limited entry
techniques. etc.).

(b) Legal Authoritjt:
16 US.C. 1801 et scq,
(cl Inzportance:
(iI Significant? (yes X. no -,

unknown -J.
(iii Major? (yes X, no -, unknu%%n

(d) T"ietable-Artic Tc'cd Buttsfor
Federal Reg zterPubi atr ,

(i In proposed form: Septrmbr 1981.
ill In final form: December 1981.

le) Tentative Plan for O!',wznL .
Public Comments:

Will be published in Federal Register
as proposed regulations. Regional
Fishery Management Concil vil! hold
public hearings.

(f) Major Issues:
Should there be a moratvivnm L new

entrants to the Mid-Atlantic srf clam
fishery? Should a numberical quota and
optimum yield system be used in the
future management of both surf clam
and ocean quahog? Should the plan be
amended so that regulator3 authority
will continue in perpetuity.

(g) Documents Availabe to the
Public:

(i) Regulatory analysis required. (yes
X, no -, unknown -).

Anticipated date of draft analysis:
March 1981.

(ii) Other documents:
Surf Clam and Ocean Quahog FMP.
(h) Agency Contact:
Bruce Nicholls, Northeast Region,

National Marine Fisheries Service, 14
Elm Street, Gloucester, Massachusetts
01930, (617) 281-3600.

Title of Regulation: Amendment to the
Atlantic Groundfish Fishery Management
Plan (FMP), Supplement No. 5 to the Final
Environmental Impact Statement

(a) Description and Need:
To provide a mechanism within the

FMP which allows adjustment of
optimum yields to reflect the latest
status of stocks information without
long time delays (adjustments based on
specified criteria). Refine the FMP to
eliminate measures which do not
contribute to effective management, are
not enforceable, or are unjustifiably
costly to implement.

(b) Legal Authority:
16 U.S.C. 1801 et seq.

(cf Importarce-
(iI Significant? (yes X. no-,

unknown -).
(iil Major? (yes X. no -. unknown

-11
(d) Timetabe-AntioipatedDatesfor

Federal Register Publication:
(i) In proposed form: May 15, 1981.
(iij In final form: September 30, 1981.
(e) Tentative Plan for Obtaintrj

Pablic Comment:;
Will be published in Federal Register

as proposed regulations. Regional
Fishery Management Council will hold
public hearings.

(f0 M.Iajor Issues:
Biological justification for increased

optimum yields for haddock and yellow-
tail flounder, and acceptability of
criteria used to adjust optimum yi!elds in
response to assessrd changes in stock
abundance.

(g) Documerts Avaiable to tha
Pabhr:

(ii Regulator. analysis required: (yes
X, no-, unknw n-}.

Anticipated date of draft analysis:
November 30,190.

(it) Other dacuments:
Supplement to the Final

Environmental Impact Statement.
1h) Agency Contact:
Allen E. Peterson, Jr., Regional

Director. Northeast Region, National
Marine Fisheries Service, 14 Elm Street,
Gloucester, Massachusetts 01930, (6171
281-3600.

Title of Regulation: Pink Shrimp Fishery off
Washington. Oregon, and California FLshery
Management Plan (FMI')

(a) Description and Need:
To prevent overfishing on the pink

shrimp resource, and to increase
economic benefits derived from
resource.

(b) LegalAuthority:
16 U.S.C. 1801 et seq.
(c) Importance:
(i) Significant? (yes X, no-,

unknown -).
(ii) Major? (yes X, no -, unknown

(d) Timetable--Anticipated Dates for
FederalRe'ister Publication:

(i) In proposed form: May 1981.
(ii) In final form: September 198L
(e) Tentatie Plan for Obtaining

Public Comments:
Will be published in Federal Register

as proposed regulations. Regional
Fishery Management Council will hold
public hearings.

(f Major Issues:
Mesh size, winter closures and their

impact on fishermen from the States of
Washington, Oregon, and California.

(g) Documents Available to the
Public:.

78951
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-(i) Regulatory analysis required: (yes
X, no - , unknown -).

Anticipated date of draft analysis:
February 1981.

Other documents:'None.
(h) Agency Contcct::
Herbert Larkins, Regional Director,

Northwest-Region, National Marine
Fisheries Service, 1700 Westlake
Avenue, North Seattle, Washington
98109, (206) 442-7575

Title of Regulation: Spiny Lobster Fishery
Management Plan (FMP) (Western Pacific)

(a) Description and Need:
Implementation of the Fishery

Management Plan (FMP) for Spiny
Lobster Fisheries of the Western Pacific
Region will be necessary to achieve the
optimum yield and to prevent
overfishing.

(b) Legal Authority:
16 U.S.C. 1801 etseq.
(c) Importance:

* (i) Significant? (yes X, no ,
unknown-).

(ii) Major? (yes X, no-, unknown

(d) Timetable-Anticipated Dates foi
Federal Register Publication:

[i) In proposed form: May 1981.
(ii) In final form: August 1981.
(e) Tentative Plan for Obtaining

Public Comments:
Western Pacific Regional Fishery

Management Council will prepare draft
FMP forpublic hearings, and comments
will be received on draft Environmental
Impact Statement, as well. Regulations
and final FMP will be subject to 60-day
public review.

(f) Major Issues:
Determination of optimum yield and

selection of size limits-for spiny lobster.
(g) Documents Available to the

Public: •
(i) Regulatory analysis required: (yes

X, no - , unknown - ).
Anticipated date of draft analysis:

December 1980.
(ii) Other documents:
Fishery Management Plan and

associated Environmental Impact
Statement for Spiny Lobster Fisheries of
the Western Pacific Region.

(h) Agency Contact:
Alan W. Ford, Regional Director,

Southwest Region, National Marine
Fisheries Service, 300 S. Ferry Street,
Terminal Island, California 90731,,(213)
548-2575.

Title of Regulation: Guidelines for
Development of Fishery Management Plans
(FMP) (50 CFR 602.2) ,

(a] Description andNeed:
Revise existing 602 regulations to

conform -with current agency policy with
regard to standards, prQcedures,
content, format, and integration of other

statutory requirements in the
development of FMP's by Regional

,Fishery Management Councils.
(b] LegalAuthority:
16 U.S.C. 1851 _ "
(c) Importance:
(i) Significant? (yes X, no -,

unknown -).
(ii) Major? (yes -,no X, unknown

(d) Timetable-AnticipatedDates for
Federal Register Publication:

(i) In proposed form: Fall 1981.
(ii) In final form: Winter 1981-82.
(e) Tentative Plan for Obtaining

Public Comments:
Consultation with Council members

and staff; publication as proposed
regulations with comment periods
appropriate to the significance of the
regulation.

(f) Major Issues:
Fishery Conservation and

Management Act national standards for
-fishery management plans; content,
format, processing of plans, -
conformance with overlaying statutory
requirements.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
- , no X, unknown -).

Anticipated date of draft analysis: Not
applicable.

(ii) Other documents:
50 CFR Part 602 and amendments

published in 1979 (44 Fr 7708) and 1977
(42 36981].

(h) Agency Contact:
William G. Gordon, Director, Office of

Resource Conservation and
Management, National Marine Fisheries
Service, Washington, D.C. 20235, (202)
634-7218. 1
Title of Regulation: Caribbean Shallow Water
Reef Fish Management Plan

(a) Description and Need:
Implement management regulations

for the efficient utilization of shallow
water resources and to reduce user
group conflicts.

(b) Legal authority:
16 U.S.C. 1801 et seq.
(c) Importance:
(i) Significant? (yes X, no-,

unknown-). -
(ii) Major? (yes X, no u---, nknQwn

(d) Timetable-Anticipated Dates for
FederalRegister Publication:

(i) In proposed-form: June 1981.
(ii) In final form: November 1981.
(e) Tentative Plan for Obtaining

Public Comments: 
Public hearings will be held on the

FMP. Consultations will'be conducted
withlocal, State and Federal agencies
as appropriate.

(f) Major Issues:
Maintenance of the resource while

providing fair allocations of the resource
available to recreational and
commercial fishermen.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
X, no - , unknown - ).

Anticipated date of draft analysis:
October 1980.

Other documents: None.
(h) Agency Contact:

- "Harold B. Allen, Acting Regional
Director, Southeast Region, National
Marine Fisheries Service, 9450 Koger
Boulevard, St. Petersburg, Florida 33702,
(813) 893-3141.
DOC Department Unit: Office of Coastal
Zohe Management
Title of Regulation: Regulations for Proposed
St. Thomas Marine Sanctuary, St. Thomas,
Virgin Islands

(a] Description and Need
The regulations will be necessary to

protect the ecological, recreational, and
aesthetic resources of certain waters off
St. Thomas if designated as a Marine
Sanctuary.

(b) Legal Authority:
Section 302(f), Title III of the Marine

Protection, Research and Sanctuaries
Act, 16 U.S.C. 1432(o.

(c) Importance:
(i) Significant? (yes X, No-,

unknown -).
(ii) Major? (yes-, no X,

unknown -)..
(d) Timetable-Anticipated Dates for

FederalRegister Publication: ,
(i) In proposed form: Notice of

Proposed Regulations and Notice of
Availability of DEIS in Federal
Register-November 1980.

(ii) In final form: Notice of Availability
of FEIS in Federal Register-February
1981.

Notice of Final Rulemaking in Federal
Register-April 1981.

(e) Tentative Plan for Obtaining
Public Comments:

Meetings were held in May and Juno
1979 with Virgin Islands government
officials. An Issue Paper discussing the
site and soliciting comments was
distributed in mid-July 1979. A public
workshop was held in mid-August 1079,
Future comments will be solicited by:

* Publishing the Notice of Availability
of the DEIS and the Notice of Proposed
Rulemaking in the Federal Register and
distributing the DEIS.
• Holding a public hearing on the

DEIS in St. Thomas with extensive
publicity through established mailing
lists and'the press.

* Publishing the Notice of Availability
of the FEIS and the Notice of Final
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Rulemaking in the Federal Register and
applicable documents.

• The Governor of the Virgin Islands
will be mailed copies of the DEIS, the
Notice of Proposed Regulations and all
other applicable documents.

(f) Major Issues:
Whether a marine sanLtuary should

be designated off St. Thomas; and the
Type and extent of the regulation of

activities necessary within the
sanctuary, in particular the regulation of
boat anchoring and recreational diving.

(g) Documents Available to the
Public:

(i) Regulatory analysis required:
(yes-, no X, unknown -'I.

Anticipated date of draft analysis. Not
applicable.

(ii) Other documents: Issue Paper.
(h) Agency Contact:
Nancy Foster, Deputy Director,

Sanctuary Programs Office, Office of
Coastal Zone Management, (202) 634-
4236.

Title of Regulation: Regulations for Proposed
Flower Garden Banks Marine Sanctuary

(a) Description and Need:
The regulations will be necessary to

protect the ecological, recreational, and
aesthetic resources of Flower Garden
Banks if designated as a Marine
Sanctuary.

(b) Legal Authority:
Section 302(f), Title Iml of the Marine

Protection. Research and Sanctuaries
Act, 16 U.S.C. 1432(f).

(c) Importance:
(i) Significant? (yes X. no

unknown -).
(ii) Major? (yes -. no X, unknown

(d) Timetable--Anticipated Dates for
Federal Register Publication:

In final form: Notice of Availability of
FEIS in Federal Register-Winter 1981.

Notice of Final Rulemaking in Federal
Register-Spring 1981.

(e) Tentative plan for Obtaining
Public Comments:

The following has already been done
to solicit comment:

* A public workshop was held in
Houston, Texas, in December 1977.

• A White Paper discussing the site
and soliciting comments was widely
distributed in June 1978.

9 Two further meetings were held in
Houston in July 1978, one with
recreationists and one with offshore oil
and gas companies.

• The Notice of Availability of DEIS
and the Notice of Proposed Rulemaking
was published in the Federal Register on
April 13, 1979 (44 FR 22061).

9 Two public hearings on the DEIS
were held in May 1979. one in Texas
and one in Louisiana. with extensive

publicity through established mailing
lists and the press.

* Revised regulations, based on
public comment on the DEIS and input
from cooperating agencies, were
published in the Federal Register on
June 26.1980 (45 FR 432051,

Future comment will be solicited by,
* Publishing the Notice of Aiailability

of the FEIS and the Notice of Final
Rulemaking in the Federal Register and
distributing the FEIS.

* Mailing to the Governors of Texas
and Louisiana copies of the FEIS, the
Notice of Final Rulemaking, and all
other applicable documents

(f) Major Issues:
Whether a marine sanctuary should

be designated at Flower Garden Banks;
and the

Type and extent of the regulation of
activities necessary within the
sanctuary, in particular the regulation of
oil and gas development. The economic
impact of oil and gas regulation is the
issue that will be of particular
importance.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
-. , no X. unknown -). Anticipated
date of draft analysis: Not applicable.

[ii) Other documents: White Paper
DEIS; and Reproposed Regulations.

(hi Agency Contact:
Nancy Foster, Deputy Director,

Sanctuary Programs Office, Office of
Coastal Zone Management, (202) 634-
4236.
Title of Regulation: Regulations for Proposed
Looe Key Marine Sanctuary

(a) Description and Need:
The regulations will be necessary to

protect the ecological, recreational, and
aesthetic resources of Looe Key if
designated as a Marine Sanctuary.

(b) Legal Authority:
Section 302[f), Title IMl of the Marine

Protection. Research and Sanctuaries
Act. 16 U.S.C. 1432(f).

(c) Importance:
(i) Significant? (yes X, no -,

unknown -1.
(ii) Major? (yes- , no X, unknowvn

(d) Timetable-Anticipated Dates for
Federal Register Publication.

In final form: Notice of Availabity of
FEIS in Federal Register-October 1980.

Notice of Final Rulemaking in Federal
Register-December 1980.

(e) Tentative Plan for Obtaining
Public Confments:

A public workshop was held in Big
Pine Key. Florida in January 1978
regarding the proposed designation of
Looe Key as a Marine Sanctuary. The
DEIS was distributed in May 1980. The

Notice of Availability of the DEIS and
the Notice of Proposed Rulemaking were
published in the Federal Register on
May 16,1980 (45 FR 32415). Public
hearings were held in June 1980. Future
comment will be solicited br.

- Publishing the Notice of Availability
of the FEIS and the Notice of Final
Rulemaking in the Federal Register and
distributing the FEIS.

• The Governor of Florida will be
mailed copies of the FEIS. the Notice of
Final Rulemaking and all other
applicable documents.

(0 %faJor Issues:
Whether a marine sanctuary should

be designated at Looe Key; the size of
any sanctuary designated; and the

Type and extent of the regulation of
activities necessary within the
sanctuary, in particular the regulation of
activities impacting the coral reef.

(g]l Documents Available to the
Pablic:

(i) Regulatory analysis required Eves
-, no X, unknown -).

Anticipated date of draft analysis: Not
applicable.

(ii) Other documents:
Looe Key Resource Inventory; and

DEIS.
(h} Agency Contact.
Nancy Foster, Deputy Director,

Sanctuary Programs Office, Ofice of
Coastal Zone Management. (202) 634-
4236.
Title of Regulation: Regulations for Proposed
Point ReyeslFarallon Islands Marine
Sanctuary

(a) Description and Need:
The regulations will be necessary to

protect ecological, recreational, and
aesthetic resources of the waters around
Point Reyes and the Farallon Islands if
designated as a Marine Sanctuary.

(b) Legal Authority-
Section 302[, Title III of the Marine

Protection. Research and Sanctuaries
Act, 16 U.S.C. 1432[f).

(c) Importance:
(i) Significant? (yes X. no-.

unknown -).
(ii) Major? (yes - , no X, unknown

(d) Timetable-Anticipated Datesfor
Federal Begister Publication:

In final form: Notice of Availability of
FEIS in Federal Register-October 1980.

Notice of Final Rulemaking in Federal
Register-December 1980.

(e Tentative Plan for Obtaining
Pib:ic Comments:

In April 1978 NOAA held a public
workshop in Marin County. California to
discuss the recommendation of this site.
In December 1978 NOAA distributed an
Issue Paper with regulatory options, and
the California Coastal Commission held
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public hearings on the Issue Paper The
Notice of Availability of DEIS and the
Notice of Proposed Rulemaking -were
published in the Federal Register on
March 28 and March 31, 1980,.
respectively (45 FR20545 and220907).
Public hearings were held in May1980.
The FEIS was distributed in September
1980. Future comments will be solicited
by:

Publishing the Notice of Availability
of the FEIS and the Notice of Final
Rulemaking in the Federal Register.

* Mailing to the Governor of
California a copy of the FEMS, the Notice
of Final Rulemaking, and all other
applicable documents.

(f) Major Issues:
Whethera marine sanctuary should

be designated in the waters around
Point Reyes and the Farallon Islands;
and
. Type and extentof the xegulation of

activities necessary within the
sanctuary.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
-, no X, unknown-,-).

Anticipated date of draft analysis: Not
applicable.

(ii) Other documents:
Issue-Paper; DEIS; and FEIS.
(h) Agency Contact:
Nancy Foster, Deputy Director,

Sanctuary Programs Office, Office of
Coastal Zone Management, 202 634-
4236.
Title of Regulation: Final Regulations for Key
Largo Coral Reef Marine Sanctuary

(a) Description and.Need
The regulations will be necessary to

replace and update interim regulations
to protectiecological, recreational, and
aesthetic resources of Key Largo Coral
Reef National Marine -Sanctuary.

(b) LegalAuthority"
Section 302(f), Title III of the Marine

Protection Research and Sanctuaries
Act, 16 U.S.C. 1432(o.

(c) Importance:
(i) Significant? (yes X, no .,

unknowl -).
(ii) Major? (yes -, no X, unknown

(d) Timetable-Anticipated Dates for,
Federal Register Publication:

(i) In proposed form: Notice of
Proposed Final Regulations in Federal
Register-Winter 1981.

(ii) In final form: Notice of Final
Rulemaking in Federal Register-Spring
1981.

(e) Tentative Plan for Obtaining
Public Comments: * -

Publishing the revised regulations in
proposed form for comment in the
Federal Register.

(f) Major.Issues:
Whether to allow the taking of.

tropicalish ,for educational and public
display purposes; and

Whether to prohibit wire trap fishing.
(g) Documents Available to the

Public:
(i) Regulatory analysis required: (yes

-, no X, unkown-.
Anticipated date of draft analysis: Not

applicable.
(ii) Other documents:
Interim Regulations (15 CFR Part 929).
(hi) Agency Contact
Nancy Foster, Deputy Director,

Sanctuary Programs Office, Office of
Coastal Zone Management, (202) 634-
4236.
Title of Regulation: Review of the
Performance of Coastal States With Respect
to Coastal Management

(a] Description andNeed:
The Secretary of Commerce is

directed by the 1980 amendments to the
Coastal Zone Management Act to issue
regulations necessary to administer
section 312, which establishes the
requirement for continuing review of the
performance of coastal states under
their approved coastal.zone
managementprograms. The regulations
are needed to establish the policy and
procedures to be used in these
evaluations.

(b) LegalAuthory:
Section32 of the Coastal Zone

Management Act as amended, 16 US.C.
1458.
(c) Importance:
(i) Significant? (yesX, no -,"

unknown -).
(ii) Major? (yes -, no X, unknown

(d) Timetable--Anti6cpated Dates for
FederalflegisterPublication:
. (i) In proposed form: Notice of
Proposed Regulafions in lederal
Register-mApril 1981.

(ii) In final form: Notice of Final
Rulemaking in Federal Register-July
1981.

(e) Tentative Plal for Obtaining
Public Comments:

Public notice will appear 'in the
Federal Register soliciting public
comments on the proposed regulation.
The Office uf.Coastal Zone Management
may hold one or more public meetings
on the proposed regulation.

(f) Major Issues:
The major issue is the formulation of

the polidies and procedures according to
which state coastal management
programs will be evaluated. What
constitutes significant improvement?
(g) Documents Available to the

Public:'

(i) Regulatory analysis required: (yes
-, no X, unknown -). Anticipated
date of draft analysis: Not applicable.

(ii] Other documents:
Memorandum to State Coastal Zone

Management Program Managers from
Robert W. Knecht, dated September 13,
1979, on section 312 Evaluations of
Approved State CZM Programs-
Purposes and Procedures.

(h) Agency Contac:
Jane P. Rogers, Chief of Policy and

External Relations, Office of Coastal
Zone Management, National Oceanic
and Atmospheric Administration, 3300
Whitehaven Street NW., Washington,
D.C. 20235, (202) 634-4245.

Title of Regulation: Regulations for Proposed
Monterey Bay Marine Sanctuary

(a) Description andNeed,"
The-regulations will be necessary to

protect ecological, recreational, and
,aesthetic resources of the waters of
Monterey Bay and the adjacent coast if
designated as a Marine Sanctuary.

(b) LegalAuthority:
Section 302(f), Title III of the Marine

Protection, Research and Sanctuaries
Act, 16 U.S.C. 1432(f).

(c) Importance:
(i) Significant? (yes X, no

unknown -).
(ii) Major? (yes -,no X, unknown

(d) Timetable-Anticipated Dales for
Federal Register Publication:

(i) In proposed form: Notice of
Proposed Regulations and Notice of
Availability of DEIS in Federal
Register-Spring 1981.

(it) In final form: Notice of Availability
of FEIS in Federal Register-Summer
1981. Notice of Final Rulemaking in
Federal Register-Fall 1981.. (e) Tentative Plan for Obtaining
Public Comments:

In April 1978 NOAA held a public
workshop in Monterey, California. In,
December 1978 NOAA distributed an
Issue Paper with regulatory options, and
the California Coastal Commission held
hearings on the Issue Paper in March
and April 1979. Future comment will be
solicited by:

e Circulating preliminary draft
chapters of the DEIS and holding public
meetings in the affected areas.

* Publishing the Notice of Availability
of the DEIS and the Notice of Proposed
Rulemaking in the Federal Register and
distributing the DEIS.

& Holding public hearings on the DEIS.
in Monterey area with extensive
publicity through established mailing
lists and the press.

e Publishing the Notice of Availability
of the FEIS and the Notice of Final
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Rulemaking in the Federal Register and
distributing the FEIS.

- Mailing to the Governor of
California a copy of the FEIS, the Notice
of Final Rulemaking, and all other
applicable documents.

(f) Major Issues-
Whether a marine sanctuary should

be designated in the waters of Monterey
Bay and the adjacent coast: and size of
any sanctuary designated; and the type
and extent of the regulation of activities
necessary within the sanctuary.

(g) Documents Available to the
Public.

(i) Regulatory analysis required: (yes
-, no X, unknown -). Anticipated
date of draft analysis: Not applicable.

(i) Other documents: Issue Paper.
(h) Agency Contact.
Nancy Foster, Deputy Director,

Sanctuary Programs Office, Office of
Coastal Zone Management, (202) 634-
4236.

Title of Regulation: Regulations for Improving
the Achievement of Coastal Zone
Management Objectives

(a) Description and Need:
The 1980 Amendments to the Coastal

Zone Management Act (CZMA) require
states to improve coastal management
by increasing attention to issues of
national concern such as: protection of
significant coastal resources;
minimization of flood and storm
damage; siting of major facilities; public
access to the coasts; waterfront
redevelopment, and the simplification of
government processes. The CZMA
amendments require that regulations be
developed to guide the implementation
of the mandated improvements.

(b) Legal Authority:
Sections 306 and'317 of the Coastal

Zone Management Act, as amended, 16
U.S.C. 1456,1466.

(c) Importance:
{i) Significant? (yes X. no

unknown -).
(ii) Major? (yes - , no X. unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

[i) In proposed form: Notice of
Proposed Regulations in Federal
Register-April 1981.

(ii) In final form: Notice of Final
Rulemaking in Federal Register-July
1981.

(el Tentative Plan for Obtaining
Public Comments: ,

Public notice will appear in the
Federal Register soliciting public
comments on the proposed regulations.
The Office of Coastal Zone Management
may hold one or more public meetings
on the proposed regulations.

(f) Major Issues:

The major issues are likely to be the
interpretation of what constitutes
activities that are responsive to issues of
national concern and the degree of
oversight that the Federal government
will have over state functions.

(g) Documents Available to the
Public:

{i) Regulatory analysis required: (yes
-. no X, unknown -). Anticipated
date of draft analysis: Not applicable.

(ii) Other documents:
Previous Federal consistency

regulations 44 FR 18590, March 1979.
(h) Agency Contact:
lane P. Rogers, Chief of Policy, Office

of Coastal Zone Management, National
Oceanic and Atmospheric
Administration, 3300 Whitehaven Street
NW.. Washington, D.C. 20235 (202) 634-
4245.

Title of Regulation: Federal Conmistency with
Approved Coastal Management Programs

(a) Description and Need
The Secretary of Commerce has

directed the National Oceanic and
Atmospheric Administration to
promulgate regulations defining the term
"directly affecting" in Section 307 of the
Coastal Zone Management Act Section
307 requires that all Federal activities be
consistent to the maximum extent
practicable with approi ed state coastal
management programs. Clarification of
the definition of this term is necessary in
order to avoid future disagreements
such as the one which arose between
the State of California and the
Department of the Interior concerning
whether Outer Continental Shelf lease
sales were activities that directly
affected the coastal zone of a state.

(bJ Legal Authority.
Sections 307 and 317 of the Coastal

Zone Management Act, as amended, 16
U.S.C. 1456,1466.

(c) Importance:
(il Significant? (yes X, no

unknown -J.
(ii) Major? (I es -, no X. unknown

-I.
(dl Tunetable-Ant ipted Dates for

Federal Register Publication.
(t) In proposed form. Notice of

proposed regulations in Federal
Register-March 1981.

(ii) In final form: Notice of Final
Rulemaking in Federal Register-Juiy
1981

(el Tentative Plan for Obtazmri
Pa b:ic Comments:

Public notice will appear in the
Federal Register soliciting public
comments on the proposal regulations.
The Office of Coastal Zone Management
may hold one or more public meetings
on the proposed regulations.

(f1 Major Issues.

The major issue is the controversy
over the interpretation of the term
"directly affecting" as it relates to the
consequences of Outer Continental
Shelf leasing and other Federal
acti% ities within the coastal zones of
states with federally approved Coastal
Management Programs.

(g] Documents Available to the
Public:

(i) Regulatory analysis required: (yes
-. no X. unknown-]. Anticipated
date of draft analysis: Not applicable.

(ii] Other documents:
Previous Federal consistency

regulations (44 FR 37142, June 25,1979).
Department of Commerce Mediation

record for the disagreement between the
State of California and the Department
of the Interior.

(h) Agency Contact:
Jane P. Rogers, Chief of Policy, Office

of Coastal Zone Management. National
Oceanic and Atmospheric
Administration. 3300 Whitehaven Street
NW., Washington, D.C. 20235 (202]634-
4245.

DOC Department Unit: MarAd
Title of Regulation: Award and
Administratiom of Operating-Differential
Subsidy for Dry Bulk Caro Vessels (46 CFR
Part 254)

(a) Description andlNeed: The
Maritime Administration (MarAd)
administers an operating-differential
subsidy (ODS) program, which is
intended to compensate American
shipowners in foreign trade for the cost
difference between operating a ship
under American, rather than foreign
registry. The level of ODS payments is
based on the comparative costs incurred
by representative American and foreign
operators with respect to major items.
The procedures for selecting
representative cost items and
representative foreign flags. as wel as
costs, and for calculating ODS payments
are revised frequently as economic
conditions change. The proposed
regulation will recognize the need for
some substantive rules and procedures
in the administration of the ODS for dry
bulk cargo vessels. Regulations
gaverning ODS for all bulk cargo vessels
engaged in worldwide services appear
n 46 CFR Part 252, selected for review.
Anendments to Part 252 will be based
on the scheme and format of the newly
proposed Part 254. The new Part 254 will
also implement any new legislation
which might be enacted, arising out of
proposals submitted by MarAd and
otjer legislative initiatives.

(b] LegalAuthorit. Sec. 204(b),
Merchant Marine Act, 1936, as amended
(46 U.S.C. 1114(b)).

(c) Importance:
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(i) Significant? (yes X, no
unknown

(ii) Major? (yes----:, no X, unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication: -

(i) In proposed form: Published
September 6,1979 (44 FR 52002). (To-be
consolidated as a subpart in a revised 46
CFR Part 252 ODS Bulk Cargo Vessels
Engaged in Worldwide Services, to be
published in proposed form about
December 1980.)

(ii) In final form: June 1981.
(e) Tentative Plan for 'Obtaining

Public Comments: Through publication
in proposed form in Federal Register and
release of information to Journal of
Commerce and Congressional
Information Bureau (maritime industry
publication).

(f) Major Issues:
The need to develop regulations that

recognize the unique problems of dry
bulk vessel operators receiving ODS, to
clarify existing law and reflect
enactment of legislative proposals, if
enacted.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
- , no X, unknown -), Anticipated
date of draft analysis: Not applicable.

(ii) Other docucaents: None.
(h) Agency Contact-
Frederick R. Larson, Director, Office

of Ship Operating Costs, Washington,
D.C. 20230, (202) 377-5532.
Title of Regulations: Rules of Practice and
Procedure; Procedure for Hearing on
Operating-Differential Subsidy Applications;
Applications for Subsidies and OtherDirect
FinancialAid (46 CFR Parts 201, 208 (New)
and 251). (Deleted From Last Agenda inError)

(a) Description andNeed:
Proposed amendments to the Rules of

Practice and Procedure are intended to
clarify those rules and simplify them
with respect to such matters as requests
for discovery, time limitation for filing
petitions for reconsideration,
interlocutory appeals, and authority of
the Maritime Subsidy Board (MSB) to
deny petitions.'Proposed new Part 208
would establish a standard discovery
order and a standardtechnique for
forecasting the adequacylinadequacy of
U.S.-flag liner'service in hearings
required under section 605(c), Merchant
Marine Act, 1936 (1936 Act) relating to
applications.for operating-differential
subsidy (ODS). The form of application'
for such subsidy (in Part'251) would be
amended to ,conform to the requirements
of the new Part 208. This action arises
out of a Petition for Issuance of a Rule
by-an operator receiving ODS, alleging
that there was an inordinate delay,
resulting in excessive costs to applicants

for ODS, in the proceedings under
section 605(c):of the:Act. The petition
was published in the Federal Register.
inviting public comment. The MSB
denied the petition on March 22,1979
(Docket No. A-133), but announced an
intent to promulgate proposed
regulations thatwould most likely
reduce some of the delay and expense.
The proposed rulemaking has been
published with.that objective.

(b) LegalAuthority:
Sec. 204(b) Merchant Marine Act,,

1936, as amended (46 U.S.C. 1114(b)).
(c) Importance:
(i) Significant? (yes X, no-,

unknown--).
(ii) Major? (yes - no X, unknown

(d) Timetable-Anticipated Dates for
FederalRegister Publicatidn:

(i) In proposed form: Published June
25, 1979 (44 FR 37003).

(ii) In final form: Unknown.
(Substantial changes to new Part.208
might result in republication of that part
in proposed form).

(e) Tentative Plan for Obtaining
Public Commen ts: Through publication
in proposed-form in Federal Register and
information released to and published
by Journal of Commerce -and
Congressionallnformation Bureau
(maritime industry publication).

(f) Major Issues.
Whether the existing procedures of

the MSB for considering petitions for
award of ODS under section 605(c) of
the 1936 Act, -as well as the applicable
general Rules of Practice and Procedure
in 46 CFR Part 201, result in
unreasonable delay with resulting
excessive costs to vessel operators.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
-, no X, unknown -). Anticipated
date of draft analysis: Not applicable.

(ii) Other documents: None.
(h) Agency Contact:.
Robert J. Patton, Jr., Secretary,

Maritime Administration, Washington,
D.C. 20230, (202) 377-2188.
Title of Regulatibns. MerchantMarine
Training (46 CFR Part 310)

(a) DescriptionandNeed&
The Maritime Administration (Marad)

is responsible for the administration of
the U.S. Merchant Marine Academy, the
aid programs to state merchant marine
academies, and the U.S. Maritime
Service, a voluntary maritime training
organization.

The regulations relevant to these
-programs have not always been
amended in a timely fashion to reflect
policy and program development. The
need to bring the regulatory framework

upto date is particularly great for the
Maritime Service, since the regulations
have not been revised since'the Service
was significantly restructured in the
1950's. The Select Subcommittee of the
House Merchant Marine and Fisheries
Committee, after reviewing these
programs, recommended that the
regulations be amended to reflect
current practice and legal requirements.
The draft regulations are intended to
implement these recommendations. The
publication of the proposed regulations
has been delayed pending congressional
action on comprehensive pending
legislation dealing with maritime
education and training.

(b) LegalAuthority: Sec. 204(b) and
216, Merchant Marine Act, 1936, as
amended (46 U.S.C. 1114(b) and 1126);
Pub. L. 85-672 (46 U.S.C. 1381-1388).

(c) Importance:
(i) Significant? (yes X, no-,

unknown -. "
(ii) Major? (yes - no X, unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: November 1980.
(ii) In final form: April 1981.
(e) Tentative Plan for Obtaining

Public Comments: Through publication
in proposed form in Federal Register;
release of information and publication In
Journal of Commerce and
Congressional Information Bureau
(maritime industry publication); and
notice of opportunity to comment In
other selected publications.

(f) Major Issues:
Whether procedures' adopted by

Marad in the area of maritime education
and training are consistent with the
requirements of applicable statutory
authority.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (Yes
no X, unknown -). Anticipated

date of draft analysis: Not applicable,
(ii) Other documents: None.
(h) Agency Contact:
Kathleen A. Shetler, Office of

Maritime Labor and Training,
Washington, D.C. 20230, (202) 377-5053.
Title of Regulation: Documentation Transfer
or Charter of Vessels (46 CFR Part 221)

(a) Description and Need:
Regulations in 46 CFR Part 221

includes provisions governing the
transfer of vessels and interests in
vessels owned by U.S. citizens to non-

'citizens and approvals of vessel charters
to aliens, pursuant to authority in the
ShippingAct, 1916. The amendments are
being made to clarify the applicability of
a general provision for the approval of
certain vessel 6harters to aliens and to
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distinguish it from a procedure limited to
approval of vessel charters for carriage
of agricultural commodities to the
U.S.S.R. The list of countries with which
trade may not be approved for vessels
chartered to aliens has been revised to
be consistent with policy as proclaimed
by the President. A similar revision has
been made to a restricted list with
respect to transfers of vessels, or
interests therein, to aliens.

(b) LegalAuthority:
Secs. 9, 37 and 41. Shipping Act, 1916

as amended.
(c) Importance:
(i) Significant? (Yes X. no

unknown -).
(ii) Major? (Yes- . no X. unknown

-I.
(d) Timetable-Anticipated Dates for

Federal Register Publication:
(i) In proposed form: Not applicable.
(ii) In final form: November 1980.
(e) Tentative Plan for Obtaining

Public Comments:
None. Clarifying amendments are not

significant, and the amendments of the
restricted countries list relates to
implementation of the exercise by the
President of a foreign affairs function.
which is not subject to the requirements
of E.O. 12044 pursuant to provision of
section 2(b) thereof.

(f) Major Issues:
Clarify distinction between a general

provision and one of limited
applicability and conform provision
concerning trade restricts to be
consistent with policy announced by the
President.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (Yes
- no X. unknown -). Anticipated
data of draft analysis: Not applicable.

(ii) Other documents: None.
(h) Agency Contact*
Virginia O'Brien, Foreign Transfer

Officer, Division of Ship Management,
Office of Ship Operations, Washington,
D.C. 20230. (202) 377-3213.

Title of Regulation: Cargo Preference-U.S.
Flag Vessels--Determination of Fair and
Reasonable Rates (46 CFR 381.8 881.9 and
New Part 382)

(a) Description and Need:
46 U.S.C. I 1241 states that at least

50% of the materials procured by the
United States Government which are
shipped by water shall be transported
on privately-owned United States flag
commercial vessels so long as they are
available at "fair and reasonable rates."
The Maritime Administration (Marad) is
responsible for issuing regulations
governing the implementation of this
program by other agencies.

The proposed regulation will set forth
the standards and procedures used in

determining "fair and reasonable rates."
These standards and procedures have
not been set forth by regulation in the
past. It is expected that codification and
publication of these standards and
procedures will provide merchant ship
operators with the information needed
to determine the rates they could expect
for section 1241 cargo. It will also allow
other government agencies to determine
more easily under what conditions they
are obliged to ship available cargoes on
U.S.-flag vessels.

(b) Legal Authority:
Sec. 204, Merchant Marine Act, 1930.

as amended (46 U.S.C. 1114(b)).
(c) Importance:
(i) Significant? (Yes X, no-,

unknown -).
(ii) Major? (Yes- , no X, unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: Indefinite.
(ii) In final form: Indefinite. (Maritime

Subsidy Board is to determine policy as
to scope of regulations, i.e.. whether
they should be applicable to carriage of
dry bulk cargoes as well as liquid bulk
cargoes.)

(c) Tentative Plan for Obtaining
Public Comments:

Publication in proposed form in
Federal Register and release of
information to Journal of Commerce and
Congressional Information Bureau
(maritime industry publication).

(f) Major Issues:
The major issue Involved in drafting

these regulations is to determine
whether a proper balance is struck
between the interests of private carriers
and government agencies. A "fair and
reasonable return" should allow
efficient carriers to make a competitive
profit at the lowest rates consistent with
the development of a healthy merchant
marine industry. Marad must also
determine whether the economic
assumptions about cost and financing
on which the calculations of fair and
reasonable rates are based are
consistent with industry experience.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
-. no - . unknown X). Anticipated
date of draft analysis: Not applicable.

(ii) Other documents: None.
(h) Agency Contact:
Frederick R. Larson, Director, Office

of Ship Operating Costs, Washington,
D.C. 20230, (202) 377-5532.

Title of Regulation: Requirements and
Procedures for the AdmIntstration of
Condition Surveys and Maintenance and
Repair Subsidy (48 CFR Part 272)

(a) Description and Need:

46 CFR Part 272 establishes the policy
and procedure of the agency in
administering that part of the operating-
differential subsidy (ODS] program
relating to requirements for conducting
condition surveys of vessels under ODS
agreements (ODSA), which provide for
maintenance and repair (M&R) subsidy.
It includes requirements for the
accomplishment and reporting of
maintenance and repair. This part is not
applicable to ODSA for the carriage of
grain to the U.S.S.R. The revision
clarifies various provisions, which have
presented administrative problems, and
reorganizes the entire part. Also, it
reflects a change in policy to allow
payment of ODS for that part of the
M&R costs accomplished by utilizing
labor, materials, or both, of domestic
origin, irrespective of where the work
was accomplished, i.e., anywhere in the
world.

(b) LegalAuthonti4"
Sec. 204(b) Merchant Marine Act,

1936, as amended (46 U.S.C. 1114(b)).
(cJ Importance:
(i) Significant? (yes X, no-,

unknown -).
(ii) Major? (yes - , no X, unknow

(d Timetable-Anticipated Dates for
Federal Register Publication:

(i) In proposed form: October 1980.
(ii) In final form: March 1981.
(e) Tentative Plan for Obtaining

Public Comments:
Publication in proposed form in

Federal Register and release of
information to Journal of Commerce and
Congressional Information Bureau
(maritime industry publication).

(f) Major Issues:
The major issue is whether the agency

has been too restrictive in its
interpretation of a requirement in
section 60(6{) of the Merchant Marine
Act, 1936, as amended (46 U.S.C. 1176),
to be incorporated in every ODSA, that
"an operator who receives subsidy with
respect to repairs shall perform such
repairs withim any of the United States
or the Commonwealth of Puerto Rico,
except in an emergency." This
interpretation, as reflected in existing
§§ 27.10(a) and 272.11(c), disallows
subsidy for all foreign repairs performed
"outside the continental limits of the
United States." The Maritime Subsidy
Board has reviewed an analysis of the
legislative history of this provision of
the 1936 Act, and has concluded that
M&R subsidy should be payable for that
part of the M&R cost of domestic origin,
irrespective of where the work was
accomplished, i.e., anywhere in the
world.
(g) Documents Available to the

Public:
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(i) Regulatory analysis required: (yes
- , no X, unknown--).Anticipated
date of draft analysis: Not applicabole.

(ii) Other documents:None.
Agency Contact:
JohnJ. Davis, Chief, Division of Ship

Management, Washington. D.C. 20230,
(202) 377-3640.
Title of Regulation: Construction-Differential
Subsidy (CDS) Repayment- Total Repayment
Policy and Procedure (46 CFR Part 276)

(a) Description andATeed:
The Maritime Subsidy Board (Board]

published a notice in the Federal
Register on November 2,1978, proposing
to amend 46 CFR Part 276 to include a
new section describing its policy in
considering applications for the total
repayment of CDS, including terms for
repayment. At the time of publication
there was pending before the U.S. Court
of Appeals for the District of Columbia a
decision by the District Court, hplding
that the Secretary of Commerce has the
authority to accept total repayment of.
CDS in exchange for removal of
domestic trade restrictions imposed by
section 506 of the Merchant Marine Act,
1936, as amended. The Board issued
proposed regulations prior to final
dispogition of the litigation based upon
the request of the parties to promulgate
regulations, as suggested by the District
Court in its decision. The Board has not
proceeded with final rulemaking action,
pending final resolution of the issue of
the Secretary's authority to accept Lhe
total CDS repayment: On February 20,
1980, the Supreme Court ruledthat the
Secretary had this authority. The
Supreme Court reversed the Court of
Appeals decision, and remanded the
case to the Court of Appeals for further
consideration of whether the Secretary
could accept a promissory note as
repayment.

(b) LegalAuthortySec. 204(b)
Merchant Marine Act, 1936, as amended
(46 U.S.C. 1114(b)).

(c) Importance:
(i) Significant? (yes X, no--,

unknown- ).
(ii) Major? (yesX, no -, unknown

(d) Timetable-Anticipated Dates for-
FederalBegister Publication:

(i) In proposed form: Published June 3,
1980 (43 FR 51045).

(ii) Interim: October 1980.
(iii) In final form: May 1981.
(e) Tentative Plan for Obtaining

Public Comments:
Through publication in proposed form

in the Federal Register with information
released to and published byJournal of
Commerce and Congressional
Information Bureau (maritime industry
publication).

(f) MajorIssues: Under what
circumstances should the Secretary of
Commerce exercise existing authority to
accept total repayment of CDS, and
-what terms ofrepaymentwill be
equitable, balancing the interests of the
CDS vessel owners, competitors whose
vessels were built without CDS, and the
Government?

(g) Documents Available to the
Public:

(i) Regulatory analysis reqired: (yes
X, no -, unknown -). Anticipated
date of draft analysis: January 1981.

(ii) Other documents: None.
(h) Agency Contact. William B.

Ebersold, Director, Office of Trade
.Studies and Statistics, Washington, D.C.
20230, (202) 377-4791.

Title of Regulation: Federal Tax Aspects of
the Capital Construction Fund (46 CFR Part
391) -

(a) Description andNeed: .
Section 607 of the Merchant Marine

Act 1936,,as amended, authorizes an
agreement with the Secretary of
Commerce (Secretary) for the
establishment of a capital construction
fund (fund) by any United States citizen
owning or leasing one or more "eligible
vessels" (as defined). Deposits to the
fund that are attributable to "agreement
vessel" (defined) earnings from
operations, gains on disposition and
insurance proceeds for loss
indemnification, as well as deposits of
income-from fund investment or
reinvestment, are not subject to current
Federal income taxation. On June 15,
1972, MarAd and the Internal Revenue
Service (IRS) jointly published proposed
comprehensive regulations (37 FR 11887)
with respect to tax aspects of the.fund.
On January 29, 1976, final xegulations
were published with respect to the
establishment of a fund, ceiling on
deposits, treatment of withdrawals and
other areas. (41 FR 4257). At the same
time the agencies jointlypublished in'
proposed form technical provisions that
had been the subject of extensive
comments when first published as
proposed regulations (41 FR 4280).
Representatives of MarAd and the IRS
have conferred onmany occasions for
the purpose of issuing final regulations
with respect to these technical
provisions so that 46 CFR Part 391, as
well as 26 CFR Part 3, will contain a
detailed explanationof all substanitive
and procedural requirements relative to
the taxability of deposits to and
withdrawals from the fund.

(b) LegalAuthority:
Sec. 204(b),-Merchant Marine Act,

1936, as amended (46 U.S;C. 1114(b)).
(c)Importance:.

(i) Significant? (yes X, no
unknown ---- ).

(ii) Major? (yes -, no X, unknown

(d) Timetable-Anticipaled Dates for
Federal Register Publication:
(i) In proposed form: January 1976.
(ii) In final form: January 1981.
(e) Tentative Plan for Obtaining

Public Comments:
Through publication in proposed form

in Federal Register with information
released to and published by journal of
Commerce and Congressional
Information Bureau (maritime industry
publication).

(f) Major Issues:
What tax provisions are necessary to

effect the intent of the capital
construction fund authorized by section
607, Merchant Marine Act, 1936, as
amended by section 21 of the Merchant
Marine Act of 1970, with respect to the
following technical subjects: an under-
deposit caused by an audit adjustment;
determination of net proceeds from the
disposition of agreement vessels;
installment sales of agreement vessels;
effect of fund deposits and withdrawals
on corporate earnings and profits;
determination of ordinary gain on the
disposition of a vessel; certain corporate
reorganizations and changes in
partnership, and certain transfers by a
decedent.

(g) Documents Available to the
Public:

(i)-Regulatory analysis required: (yes
-, no X, unknown-). Anticipated

date of draft analysis: Not applicable.
(i) Other documents: None.
(h) Agency Contac"
E. A. Uttridge, Director, Office of

Subsidy Contracts, Washington, D.C.
20230, (202) 377-3797.

Title of Regulation: Constructibn-Differentlal
Subsidy (CDS)-Standard Contracts (46 CFR
Part 251)

(a) Description andNeed
The Maritime Administration (Marad)

administers a construction-differential
subsidy prpgram (CDS) which is
intended to encourage the construction
of privately-owned merchant ships in
Aierican shipyards. The CDS payment
compensates for the difference in cost
for work done in American, rather than
foreign shipyards. Three contracts are
required for each project: one between
-the purchaser or owner and the
shipyard; one between the purchaser or
owner and MarAd and one between the
shipyard and MarAd. Currently, the
terms of all three contracts are
negotiated for each project even though
the same set of legal standards applies
to all projects. MarAd will therefore
promulgate a standard set of contracts
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for use by all parties on future projects.
This will greatly reduce legal time and
expenses for all parties and will ensure
that all interested parties participated in
a CDS program on an equal basis.

(b) Legal Authority:
Sec. 204(b), Merchant Marine Act,

1936, as amended (46 U.S.C. 1114(b)).
(c) Importance:
(i) Significant? (yes X, no

unknown -).
(ii) Major? (yes -, no X, unknown

(d) Timetable-Anticipated Dates for
Federal Register Publication:

(i] In proposed form: Published
February 19, ,979 (44 FR 3997).

(ii) In final form: November 1980.
(e) Tentative Plan for Obtaining

Public Comments: Provided through
publication in Federal Register;
comments have been reviewed and
proposed revisions are being made by
the staff for consideration by the
Maritime Subsidy Board.

(f) Major Issues:
The major issues in drafting the

standardized contracts are to ensure
that they are consistent with legal
requirements, adequately protect the
interests of the Government, are
consistent with industry practices and
are sufficiently flexible to cover future
contingencies.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
-, no X, unknown -). Anticipated
date of draft analysis: Not applicable.

(ii) Other documents: None.
(h) Agency Contact- Melvin S. Eck,

Attorney-Adviser, Office of General
Counsel. Washington, D.C. 20230, (202)
377-2771.

Title of Regulation: Construction-Differential
Subsidy (CDS)-Requirements for Aid (46
CFR Part 251)-Entire Part

(a) Description and Need: The
Maritime Administration (MarAd)
makes available construction-
differential subsidy (CDS) for
shipowners who undertake construction,
reconstruction or reconditioning in
American shipyards. CDS payments are
intended to offset the higher cost of
work in American shipyards. It is made
available only to qualified shipowners
who will place the vessels in the foreign
trades of the U.S. MarAd has developed
over the years many restrictions,
requirements and procedures for
administering the CDS program. These
policies determine who is eligible, the
procedures for application, the types of
ships which may be built with CDS
funds, the conditions of service for CDS
built vessels, the level of CDS payments,
and the obligations of both MarAd and

the vessel owner after construction.
These policies have been set forth in a
wide range of documents. Some of them
have never been formally published as
regulations. The proposed regulation
would therefore codify these policies
without making any substantive change
in them. Among the anticipated benefits
are: clarification of the legal status of
the CDS policies and procedures;
advising the public of program benefits
and requirements: and easing the task of
administering the CDS program.

(b) LegalAuthority: Sec. 204(b),
Merchant Marine Act. 1936, as amended
(46 U.S.C. 1114(b)).

(c) Importance:
(i) Significant? (yes X, no-,

unknown -).
(ii) Major? (yes -, no X. unknown

(d) Timetable-Anticipated Dates for
Federal Reister Publication:

(i) In proposed form: Unknown.
(ii) In final form: Unknown. (The need

for developing regulations is being
reassessed.)

(e) Tentative Plan for Obtaining
Public Comments: Through publication
in proposed form in Federal Register;
and release of information to Journal of
Commerce and Congressional
Information Bureau (maritime industry
publication).

(n) Major Issues:
Regulations would be codifications of

existing policies and practices for the
CDS program. Therefore, it is not
anticipated that any major issues or
controversies would develop if they are
issued.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
-. no X, unknown-). Anticipated
date of draft analysis: Not applicable.

(ii) Other documents: None.
(h) Agency Contact: James E. Saari,

Attorney-Adviser, Office of General
Counsel, Washington, D.C. 20230, (202)
377-2771.

Title of Regulation: Requirements for
Establishing United States Cltiansbip (46
CFR Part 35)

(a) Description and Need: In order for
individuals, corporations and other
entities to participate in the various
financial assistance programs
administered by the Maritime
Administration (MarAd) under the
Merchant Marine Act, 1936, as amended,
they must establish United States
citizenship within the meaning of
section 2. Shipping Act, 1916, as
amended (1916 Act, 4 U.S.C. 802). This
citizenship requirement applies to
bareboat charterers and shipowners, as
well as owner participants and owner

trustee in specialized lease
arrangements, and other parties deemed
to have a legal or beneficial interest in
vessels constructed with subsidy,
obligation guarantees, or both. For
corporations owning and operating
vessels in the coastwise trade, section 2
of the 1916 Act requires at least 75
percent ownership by U.S. citizens. By
regulation in 46 CFR Part 355 this may
be established with respect to publicly-
held corporations under a "fair
inference" rule. i.e., by proof that 95
percent of the corporate stock is owned
by persons having registered United
States addresses. An amendment to the
regulations in Part 355 that has been
proposed would change the fair
inference standard to 90 percent.
Another amendment recognizes the
growing trend for corporate boards of
directors to delegate significant
decisionmaking authority to committees,
e.g., Executive Committees. It would
require that a majority of directors on
such committees that are authorized to
act on behalf of the Board of Directors
be United States citizens. This is in
addition to the statutory requirement
that a majority of the number of the
directors necessary to constitute a
quorum shall be citizens. Two new
sections have been proposed. One
would allow agency discretion to accept
alternative methods of proof of
corporate citizenship, and the other
would inform the public of the agency's
policy with respect to Freedom of
Information Act requests for documents
filed in support of establishing U.S.
citizenship.

(b) LegalAuthority: Sec. 204(b),
Merchant Marine Act, 1936, as amended
(46 U.S.C. 1114(b)), Sec. 2. Shipping Act,
1916, as amended (46 U.S.C. 802).

(c) Importance:
fi) Significant? (yes X. no -,

unknown -).
(ii) Major? (yes - , no X, unknown

-J.
(d} Timetable-Anticipated Dates for

Federal Register Publication:
(i) In proposed form: Published

October 12, 1979,44 FR 58928.
(Inadvertently omitted as an entry in
regulatory Agenda published June 5,
1980 (44 FR 37972).

(ii) In final form: November 1980.
(e) Tentative Plan for Obtauling

Public Comments: Through publication
in proposed form in Federal Register
with information released to and
published by Journal of Commerce and
Congressional Information Bureau
(maritime industry publication).

(f) Major Issues: The major issues are
to adopt a modified fair inference rule
that will be effective in establishing the
requisite percentage of stock ownership

7W959
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in United States publicly-held
corporations owning and operating
vessels in the coastwise trade and to
establish a citizenship requirement that,
will effectuate the statutory intent that
corporate decisionmaking by the boards
of directors be subject to the control of
United States citizens.

(g) Documents-Available to the
Public:

(i) Regulatory analysis required: (yes
-, no X, unknown -). Anticipated
date of draft analysis: Not applicable.

(ii) Other documents: None.
(h) Agency Contact: Doris Lansberry,

Office of the General Counsel,
Washington, D.C. 20230, (202) 377-2506.
Minority Business Development Agency
(MBDA)

Title of Regulation: MBDA Financial,
Assistance Awards

(a) Description and Need:
MBDA coordinates Federal activities

designed to assist minority businesses,
stimulates private sector efforts in
support of minority enterprise, and
provides financial assistance to private
and public organizations that.provide
management and technical assistance to
minority businesspersons, as authorized
by Executive Order 11625. Implementing
the Federal Grant and Cooperative -
Agreement Act of 1977, Pub. L.'95-224,
these regulations not only define and
distinguish the kinds of MBDA financial
assistance awards btt also provide
information on how to apply for them
and the administrativd requirements
imposed. The primary benefit that these
regulations will bring is the
standardization of the usage and the
clarification of the meaning of legal
instruments reflecting Federal
assistance relationships from Federal
procurement relationships. Removal of
uncertainty as to the meaning of such
terms as "contract," "grant," and
"cooperative agreement" and the
relationships they reflect will-reduce, if
not altogether eliminate, operational,
inconsistencies, confusion, inefficiency
and waste..

(b) LegalAuthority:
Executive Order 11625, October 13,

1971, and 15 U.S.C. 1512: -
(c) Importance:
(i] Significant? (yes X, no

unknown -).
(MBDA has indicated in DAO 218-7

(Appendix I, Section 2) that all
regulations of the agency will be
considered significant.)

(ii) Major? (yes -- , no X, inknown

(d) Timetable-AnticipatedDjites for
Federal Register Publication:-

(i) In proposed form: Janudry 31, 1980.
(ii) In final form: April 5,1980.

(e) Tentative Plan for Obtaining
Public Comments:

Upon publication in the Federal
Register MBDA will review and
consider all comments received prior to
issuing the final regulations on April 5,
1980. Further, various public interest
groups will be sent a copy of the
proposed regulations simultaneously
with its submission to the Federal
Register for publication.
(f) Major Issues:
The major issues involved in these

regulations concern the determination of
the existence of a competitive
environment, and the meaning of
substantial involvement. The
determination of when or where
"competition" is feasible is important
since one of the purposes of Pub. L. 95-
224 is "to maximize" competition in the
award of contracts and encourage
competition, where deemed appropriate,
in the award of grants and cooperative
agreements. The question of -
"substantial involvement," on the other
hand, is vital in as much as its
anticipation or non-anticipation with the
recipient during 1ierformance of the
contemplated activity is decisive in
categorizing it either as grant or
cooperative agreement.

(g) Documents Available to the
Public:

(i) Regulatory analysis required: (yes
- , no X, unknown -- ). Anticipated
date of draft analysis: Not applicable.

(ii) Other documents: None.
(h) Agency Contact: John Smith,

Deputy Chief Counsel, Washington, D.C.
20230 (202) 377-4939.
[FR Doc. 80-36559 Filed 11-25-8W, &45 am)

BILLING CODE 3510-BJ-M
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DEPARTMENT OF EDUCATION

Office of Bilingual Education and
Minority Languages Affairs

34 CFR Part 510

Bilingual Education: Training'Projects
Program -

AGENCY: Department of Education.
ACTION: Notice of Proposed Regulations.

SUMMARY: The Secretary proposed to
amend regulations for the Bilingual
Education Training Projects Program.
The regulations are being amended to
clarify statutory requirements
concerning advisory committees and to
give priority to applicants that will serve
areas having the greatest need for -
training projects.
DATES: Comments must be received on
or before January 25, 1981.
ADDRESSES: Comments should be
addressed to Dr. Josue Gonzilez, U.S.
Department of Education, 400 Maryland
Avenue, S.E. (Room 421 Reporters
Building], Washington, D.C. 20202.
FOR FURTHER INFORMATION CONTACT:.
Ms. Regina Robbins, Telephone No.
(202] 245-2600.
SUPPLEMENTARY INFORM! -'ON: On April
4, 1980, final regulations tar programs
authorized under the Bilingual
Education Act were published in the
Federal Register (45 FR 23208, 23222; 45
FR 77368k November 21, i980]. Based on
a review of the recent competition for
training projects under the new
regulations, the Secretary has .
determined that the regulations should
be ankended to give greater
consideration to the relative need for
training projects in the geographic areas
that the applicants propose to serve.
Under the current regulations, the
selection criteria for tr'aining institutes
include a criterion, worth 15 out of 100
possible points, that evaluates whether
a proposed project addresses training
needs not addressed by existing
projects. No evaluation of need is
included among the selection criteria for
training programs at institutions of
higher education or for training projects
for State educational agency personnel.

Under the proposed regulations, the
Secretary considers the need for training
projects in selecting grantees under each
of ,the training programs. The criterion
for need has been deleted from the
selection criteria for training institutes.
A section is added to the regulations
providing that in awarding grants the
Secretary considers the rank order of
the application under the selection
criteria and the need for training

projects in the area to be served by the
applicant.

In determining the need for the
proposed project, the Secretary
considers the number of children of
limited English proficiency who will
benefit from the training proposed under
the project. The Secretary also considers
the number and kinds of personnel
(teachers, counselors, parent volunteers,
etc.) that are currently providing for the
educational needs of the children, as
well as the number and kinds of
personnel for which there is a need for
inservice or preservice training.
' To minimize duplication of effort and

to ensure that assistance is provided to
applicants with the greatest need, the
Secretary reviews current support
provided for training activities assisted
under any of the Title VII programs as
well as new training activities proposed
for funding under those programs in the
current fiscal year. The Secretary
reviews new and continuation
applications submitted under any of the
Title VII pr6grams, comments provided
by the State educational agencies based
on their review of the new applications,
and the most current statistics on
training needs that are available to the
Secretary.

Another proposed amendment to the
regulations clarifies the requirements
contained in Section 723(a)(8) of the Act.
That section provides that the
requirements for advisory councils and
advisory committees under the Basic
Projects in Bilingual Education Program
also apply to some, but not all, of the
training activities authorized under the
Training Projects-Program. In order to
prevent any confusion, the proposed
regulations state which applibants and
grantees must meet these requirements'.
The new sections provide that a training
project, which meets the specific
training needs of one or more local
educational agencies by providing
preservice or inservice training to
education personnel or parents, to the
requirements concerning advisory
councils and advisory committees.

In determining how these
requirements should be applied fo, the -
Training Projects Program, the Secretary
has taken into accdunt the differences
between the Basic Projects and Training
Projects programs, and the wide range
of activities authorized under the
Training Prbjects Program regulations.
Under the Basic Projects Program, a
local educational agency provides
educational services directly to children
of limited English-proficiency in
programs of bilingual education and
provides training for persons
participating in, or preparing to
participate in, those programs. Parental

involvement in a Basic project Is strong.
For this reason, the requirements
governing advisory councils provide that
a council must be selected by and
predominantly composed of the parents
of children participating in the program

'of bilingual education assistid under the
grant.

Under the Training Projects program
regulations, authorized activities range
from the preparation of individuals to
participate more effectively in specific
programs of bilingual education to the
operation of an undergraduate or
graduate degree training program at an
institution of higher education that
attracts students nationally. A training
project may be designed to meet the
needs of particular schooh or school
districts, or to meet the national
shortage of qualified bilingual
personnel, or to meet other training
needs defined by the applicant.

With such a broad range of authorized
activities, it is clear that, if the advisory
council and advisory committee
requirements of the Basic Projects
-Program are to make sense when
applied to the Training Projects
Program, those requirements must be
restricted to training projects that moot
the needs of particular schools or school
districts. For these projects, parental
involvement in developing the
applications and in implementing the
projects that directly affect their
children's programs of study is
consistent with the Act's emphasis on
involving parents in the education of
their children. It should be no more
difficult for an applicant to Involve
parents in its training project in these
cases than it would be to involve
parents in a Basic project. On the other
hand, it would be quite difficult for an
applicant to identify, notify, and involve
parents of children whose programs of
study might be affected by a degree
program operated by an institution of
higher education or by any any other
training project with participants that
represent a large geographic area.
Therefore, applicants proposing training
activities that are not connected to
programs of bilingual education in
particular local educational agencies are
not subject to advisory council and
advisory committee requirements,

-Invitation to corilment

Interested persons are invited to
submit comments and recommendations
regarding the proposed regulations.
Written comments and

.recommendations may be sent to the
address given at the beginning of this
preamble. All comments received on or
befori the 45th day after publication of
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this document will be considered in the
development of the final regulations.

All comments submitted in response
to these proposed regulations will be
available for public inspection, during
and after the comment period, in Room
421, Reporters Building, 7th and D
Streets, S.W., Washington. D.C. between
the hours of 8:30 a.m. and 4:00 p.m.,
Monday through Friday of each week
except Federal holidays.

Citation of legal authority
A citation of statutory or other legal

authority is placed in parentheses on the
line following each substantive
provision of these proposed regulations.
(Catalog of Federal Domestic Assistance No.
S4063, Bilingual Education Program)

Dated: November 19, 190.
Shirley M Hufstedler,
Secretary of E&cation.

The Secretary of Education proposes
to amend Part 510 of Title 34 of the Code
of Federal Regulations as follows:

1. A new 1510 is added to read as
follows:

§510.21 What requirements pertain to
advisory councils and advisory
committees?

An applicant that proposes a training
project designed to provide preservice
or inservie training to persons who are
participating in, or preparing to
participate in, programs of bilingual
education in a particular LEA(s--

(a) Comply with the requirements in
34 CFR 50L20(a) and (b) pertaining to
advisory councils; and

(b) Submit with its application an
assurance that, in carrying out its
project, it will provide for frequent
consultations with, and participation by,
the advisory committee described in
§ 510.42.
(20 U.S.C. 3223(a)(4)(E], 3233(a)(8])

2. In § 510.32, the introductory
paragraph is revised. paragraph (a) is
deleted; and (b}-{f) is redesignated as
(a)-(e) as follows:

§510.32 What selection criteria does the
Secretary use for applications proposing to
provide short-term or year-round training
institutes?

The Secretary considers the following
criteria worth a total of 85 points:

(a) Impact (45 points) * * *
(b) Evalutation plan (5 points) ***

(c) Plan of operation (10 points) * * *

(d) Budget (5 points) * * *
(e) Personnel (20 points) * *

(20 U.S.C. 3233(a)(1))

3. A new § 510.34 is added to read as
follows:

1510.34 Whet factors does fth Secretary
consider in awarding grants?

(a) The Secretary considers the
following factors in awarding a grant:

(1) The rank order of the application
as determined by applying the selection
criteria in § 510.31 (for applications
proposing to provide training programs
at institutions of higher education),
§ 510.32 (for applications proposing to
provide short.term or year-round
training institutes], or 1 510.33 (for
applications proposing to provide
training projects for SEA personnel).

(2) The need for the training project In
the area to be served by the applicant.

(b) In determining need under
paragraph (aX2) of this section. the
Secretary considers-

(1) The number of children of limited
English proficiency who would benefit
from the training to be provided to
persons participating in the project;

(2) The number and kinds of
personnel currently participating in or
preparing to participate in programs of
bilingual education for these children.
compared to the number and kinds of
personnel needed; and

(3) The number and kinds of
personnel that applicants propose to
train under this program and other
programs supported under the Act.

(c) In determining need under
paragraph (a)(2) of this section, the
Secretary uses-

(1) Information provided by the
applicant;

(2) Information provided by the SEA
under 34 CFR 500.20;

(3) Information on current and past
training activities supported under the
Act; and

(4) Other statistical information
available to the Secretary.
(20 U.S.C. 3=1(c). 333(a)(1))

4. A new § 510.42 is added to read as
follows:

§ 510.42 What requirements pertain to the
establlhment of an advisory committee?

(a) A grantee carrying out training
activities designed to provide preservice
or inservice training to persons who are
participating in, or preparing to
participate in, programs of bilingual
education in a particular LEA(s) shall-

(1) Establish an advisory committee
within 60 days after it receives an
award; and

(2) Consult frequently with the
committee in carrying out its project.

(b) Parents of children who are or will
be participating in programs of bilingual
education in that LEA(s) shall select the
members of the committee.

Cc) Parents of children who are or will
be participating in programs of bilingual

education in that LEA(s) must be a
majority of the committee.

(d) In the case of projects to train
persons to participate more effectively
in programs of bilingual education at
secondary schools, the committee must
include secondary student
representatives.

(e) The committee may also include-
(1) Parents of children attending

schools in that LEA{s);
(2) Teachers in that LEA(s]; and
(3] Other interested individuals.
() Amember of the advisory council

described in § 510.21 also may serve as
a member of the advisory committee.
(20 U.S.C. 3223(a)(4}E). 3233(a)(8))
[RDoc&- -34= rOd1-2-ft4,. J
31±540 OE 440004-
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DEPARTMENT OF EDUCATION

Office o f Bilingual Education and
Minority Languages Affairs

Bilingual Education Act-Training
Projects Program; Closing Date for
New Projects

AGENCY: Department of Education.
ACTION: Notice of Closing Date for New
Projects Under the Bilingual Education
Act-Training-Projects Program.

Applications are invited for new
projects under the Bilingual Education
Act-Training Projects Program.

Authority for this program is
contained in Section 723 of the
Elementary and Secondary Education
Act of 1965, as amended by the
Education Amendments of 1978. (20
U.S.C. 3233)

This program issues awards to local
education agencies; State educational
agencies; and institutions of higher
education and nonprofit private
orgarilzations which apply after
consultation with, or jointly with, one or
more local educational agencies ora
State educational agency.

The purpose of the awards is to
establish, operate, and improve bilingual
education training programs for'persons
who are participating in, or preparing to
participate in, programs of bilingual
education and bilingual education.
training programs.

Closing Date for Transmittal of
Applications: An application must be
mailed or hand delivered by February
13, 1981.

Applications Delivered by Mail: An
application sent by mail must be
addressed to the U.S. Department of
Education, Application Control Center,
Attention: 84.003J, Washington, D.C.
20202.

An applicant must show proof of
mailing consisting of one of the
following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the date
of mailing stamped by the U.S. Postal
Service.

(3) A dated shipping label, invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing
acceptable to the U.S. Secretary of -

Education.
If an application is sent though the.

U.S. Postal Service, the Secretary does
not accept either of the following as
proof of mailing: (1) A private metered
postmark, or (2) a mail redeipt that is not
dated by the U.S. Postal Service.
I Ah applicant should note that the U.S.
Postal Service does not uniformly

provide a dated postmark. Before relying
on this method, an applicant should
check with its local post office.

An applicant is encouraged to use
registered or at least first class mail.

.Each late applicant will be notified that
its application will not be considered.

Applications Delivered by Hand: An
application that is hand delivered must
be taken to the U.S.,Department of
Education, Application Control Center,
Room 5673, Regional Office Building 3,
7th and D Streets, S.W., Washington,
D.C.

The Application Control Center will
accept a hand-delivered application
between 8:00 a.m. and 4:30 p.m.
(Washington, D.C. time] daily, except
Saturdays, Sundays, and Federal
holidays.

An application that is hand delivered
will not be accepted after 4:30 p.m. on
the closing date.

Program Information: Regulations
governing'the Training Projects Program
were published in the April 4, 1980 issue
of the Federal Register (45 FR 23208;,45
FR 77368, November 21,1980).'
Applicants should review the
regulations, particularly the selection
criteria in § § 510.31-510.33, before
preparing their applications. An"
applicant should also refer to § 500.41.
for the rates for allowable costs for
trainees participating in training
activities.

In addition,proposed amendments to
the regulations are published in this
issue of the Federal Register. Applicants
should review the proposed regulations
before preparing their applications. The
proposed regulations provide that, in
selecting grantees under each training
program, the Secretary takes into
account the need-for training projects in
the-areas that the applicants propose to
serve. Since the Secretary anticipates
that this provision will take effect in
fiscal year 1981, applicants should
address this new criterion in their
applications. The proposed regulations
also establish requirements for advisory
councils and advisory committees for
certain training projects. The regulations
implement statutory requirements
concerning advisory councils and
advisory committees. These statutory
requirements must be met by applicants
for fiscal year 1981 awards. An
applicant that meets the requirements of
-the proposed regulations in preparing its
application will be considered to have
satisfied the statutory requirements on
advisory councils and advisory
committees.

The maximum project period which a
local educational agency, applying as
either a sole or joint applicant, may
propose is three years. The maximum

project period which an applicant other
than a local educational agency may
propose is five years. An applicant that
proposes a project period of more than
one year must justify the need for the
proposed project period.

In addition to meeting requirements
on consultations with an advisory
council, an applicant must meet the
following requirements.,

(1) A local educational agency,
applying as either a sole or joint
applicant, is required to hold at least
one meeting, open to the public, to
discuss the contents of Its application.
Requirements for scheduling and
holding this open meeting are contained
in the Education Divison General
Administrative Regulations (34 CFR
75.139-75141). The local educational
agency must complete the certification
form in the application package. This
requirement must be met regardless of
whether the local educational agency Is
designated as the applicant under 34
CFR 75.128.

(2) Joint applicants must complete a
special certification form In the
application package.

(3) An applicant must provide a copy
of Its application to the appropriate
State educational agency In its State in
advance of submitting it to the
Department of Education. Requirements
pertaining to State eduoational agency
review are contained in § 500,20 of the
regulations.

Available Funds: It is expected that
approximately $5,500,000 will be
available for new grants under the
Training Projects Program in fiscal year
1981.It is estimated that these funds could
support 56 projects.

The anticipated award for each
project is between $50,000 and $160,000,
• However, these estimates do not bind
the Department of Education to a,
specific number of grants or to the
amount of any grant unless that amount
is btherwise specified by statute or
regulations.

Allocation of Funds: Under § 610,30 of
the final regulations, the Secretary holds
separate competitions for applications
proposing any combination of the
activities described in § 510.10 (al, (b),
and (c); applications proposing the
activities described in § 510.10(d) that
are designed exclusively for parents;
applications proposing the activities
described in § 510.10(d) that are
designed for any participants, including
parents; and applications proposing the
activity described in § 510.10(e).

For fiscal year 1981, the Secretary
anticipates that funds will be allocated
to those competitions In the amounts
sfated below. However, these amounts
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are only estimates and do not bind the
Department of Education. The Secretary
may reallocate funds if too few
applications of high quality are received
under a competition.

Section 510.10 (a), (b). or (c)-
Providing training that leads to an
undergraduate degree or teaching
credential with a specialization in
bilingual education; encouraging reform,
innovation, and improvement in
bilingual education training programs at
institutions of higher education; and
providing specialized graduate bilingual
education degree curricula in areas such
as administration and supervision,
guidance and counseling, evaluation,
and curriculum development: $4,375,000.

Section 510.10(d)-Providing short-
term or year-round training institutes
designed to improve the skills of parents
and other participants in carrying out
their responsibilities in programs of
bilingual education: $1,000,000, of which
$500,000 is allocated for applications

-proposing to train parents exclusively.
Section 510.10(e)--Providing non-

degree training programs to increase the
skills of State educational agency
personnel in carrying out their
responsibilities with regard to programs
of bilingual education: $125,000.

The applicant must identify in its
application which activity is being
proposed. Applications compete only
against other applications proposing the
same activity.

Application Forms: Application
packages are available and may be
obtained by writing to the Office of
Bilingual Education and Minority
Languages Affairs, U.S. Department of
Education, (Room 421, Reporters
Building), 400 Maryland Avenue, S.W.
Washington, D.C. 20902.

Applications must be prepared and
submitted in accordance with the
regulations, instructions, and forms
included in the application package. The
Secretary strongly urges that the
narrative portion of the application not
exceed 40 pages in length. The Secretary
further urges that applicant not submit
information that is not requested.

Applicable Regulations. Regulations
applicable to this program include the
following:

(1) The regulations governing the
Training Projects Program (34 CFR Parts
50 and 510).

(2) The Education Division General
Administrative Regulations (EDGAR)
(34 CFR Parts 75 and 77).

FOR FURTHER INFORMATION CONTACT:.
The Training Projects Application
Coordinator, Office of Bilingual
Education and Minority Languages
Affairs, U.S. Department of Education

(Room 421, Reporters Building), 400
Maryland avenue, S.W. Washington,
D.C. 200 Telephone (202) 447-9273.
(20 U.S.C. 33)
(Catalog of Federal Domestic Assistance No.
84.003 Bilingual Education)

Dated: November 19. 1980.
Charles E. Hansen,
Acting Director, Office of Bilingual Educa ion
and Minority Languages A ffairs,
[FR Dcc 80-- Fied it-2s-wo t amJ

BILLNM ODoo 400M"14

Bilingual Education Act-Support
Services Projects Program; Closing
Date for New Projects
AGENCY: Department of Education
ACTION: Notice of Closing Date for New
Projects Under the Bilingual Education
Act-Support Services Projects Program:
Bilingual Education Service Centers
(BES C

Applications are invited for new
projects under the Bilingual Education
Act-Support Services Projects Program:
Bilingual Education Service Centers
(BESCs).

Authority for this progaram is
contained in Sections 721 and 723 of the
Elementary and Secondary Education
Act of 1965, as amended by the
Education Amendments of 1978 (20
U.S.C. 3231, 3233).

This program issues awards to loced
educational agencies; State educational
agencies; and institutions of higher
education and nonprofit private
organizations which apply jointly with,
or after consultation with, one or more
local educational agencies or State
educational agencies.

The purpose of the awards is to
provide training and other services to
programs of bilingual education and
bilingual education training programs
within designated service areas.

Closing Date for Transmittal of
Applications: An application must be
mailed or hand delivered by February
13, 1981.

Applications Delivered by Mail: An
application sent by mail must be
addressed to the U.S. Department of
Education, Application Control Center,
Attention: 84.003L Washington. D.C.
20202.

An applicant must show proof of
mailing consisting of one of the
following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the date
of mailing stamped by the U.S. Postal
Service.

(3) A dated shipping label, invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing
acceptable to the U.S. Secretary of
Education.

If any application is sent through the
U.S. Postal Service, the Secretary does
not accept either of the following as
proof of mailing: (1) A private metered
postmark, or (2) a mail receipt that is not
dated by the U.S. Postal Service.

An Applicant should note that the
U.S. Postal Service does not uniformly
provide a dated postinark. Before relying
on this method, an applicant should
check with its local post office. An
applicant is encouraged to use
registered or at least first class mail.
Each late applicant will be notified that
its application will not be considered.

Applications Delivered by Hand: An
application that is hand delivered must
be taken to the U.S. Department of
Education, Application Control Center,
Room 5673, Regional Office BuildLig 3,
7th and D Streets, SAV., Washing'tn.
D.C.

The Application Control Center will
accept a hand-delivered application
between 8:00 axa. and 4:30 p.m.
(Washington. D.C. time] daily, except
Saturdays. Sundays, and Federal
holidays.

An application that is hand delivered
will not be accepted after 4:30 p.m on
the closing date.

Program Infonation: Regulations
governing the Support Services Projects
Program (BESCs) were published in the
April 4.1980 issue of the Federal
Register (45 FR 2320 45 FR 77388,
November 21,1980). An applicant should
review the regulations, particularly the
selection criteria in § 504.30, before
preparing its application.

An applicant under this program may
include support for training activities in
the project. An applicant should refer to
I 500.41 of the regulations for the rates
for allowable costs for training
activities.

An applicant will be ruled ineligible ff
it does not meet the following
requirements:

(1) A local educational agency,
applying as either a sole or joint
applicant, is required to bold at least
one meeting, open to the public, to
discuss the contents of its application.
Requirements for scheduling and
holding the open meeting are contained
in the Education Division General
Administrative Regulations (34 CFR
75.139-75.141]. The local educational
agency must complete the certification
form in the application package. This
requirement must be met regardless of
whether the local educational agency is
designated as the applicant under 34
CFR 75.128.
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(2) Joint applicants must complete a
special certification form in the
application package.

(3) An applicant must provide copies
of its application to the appropriate
State educational agencies in the States
within its designated service area in
advance of submitting the application to
the Department of Education.
Rbquirements pertaining to State
educational agency review are "
contained in § 500.20 of the regulations.

Available Funds: It is expected that
approximately $1,500,000 will be
available for four new grants under the
Support Services Projects Program:
BESCs in fiscal year 1981.

The anticipated award for each
project is between $250,000 and
$500,000.

However, this estimate does not bifid
the U.S. Department of Education to a
specific number of grants or the amount
of any grant unless that amount is
otherwise specified by statute or
regulations..

Service Areas: Section 504.14 of the
regulations provides for the designation
of service areas for BESCs. For fiscal
year 1981, the Secretary invites
applications that propose to serve the
service areas described in the following
paragraphs. A BESC may provide
services to all language groups served
'by programs of bilingual education and
bilingual education training programs
within the geographic area described.

(1) New York (excluding New York
City and Suffolk and Nassau Counties),
New Jersey, Pennsylvania, Delaware,
the District of Columbia, Maryland,
Virginia, and West Virginia.

(2) Louisiana, Mississippi, Alabama,
Arkansas, and Tennessee.

(3) Washington, Idaho, Alaska, and
the Counties of Clatsop, Columbia,
Tillamook, Multnomah, Hood River,
Wasco, Sherman, Gilliam, Morrow,
Umatilla, Union, Wallowa, Baker, Grant,
Wheeler, Crook, Jefferson, Marion, Polk,
Lincoln, Benton, Deschutes, Yamhill,
Clackamas, Linn, Lane, and Washington
in Oregon.

(4) Puerto Rico and the Virgin Islands.
Only applicants proposing to serve

these geographic areas will be
considered for a grant.

For fiscal year 1981, the Secretary
anticipates making cohtinuation awards
to fifteen curent recipients under this
program that have approved project
periods in excess of one year. Recipients
of fiscal year 1981 continuation awards
provide services in service areas that,
with the service areas designated above,
cover the United States, Puerto Rico, the
Virgin Islands, and the Pacific
Territories.

Application Forms: Application forms
and program information packages are
available and may be obtained by
writing to the Office of Bilingual
Education and Minority Languages
Affairs, U.S. Department of Education
(Room 421, Reporters Building), 400
Maryland Avenue, S.W., Washington,
D.C. 20202.

Applications must be prepared and
submitted in accordance with the
regulations, instructions, and forms
included in the program information
package. The Secretary strongly urges
that the narrative portion of the
application not exceed 50 pages in
length. The Secretary further urges that
applicants not submit information that is
not requested.

Applicable Regulations: Regulations
applicable to this program include the'
following:

(1) The regulations governing the
Support Services Projects Program (34
CFR Parts 500 and 504); and

(2) The Education Division General
Administrative Regulations (34 CFR
Parts 75 and 77).

FOR FURTHER INFORMATION CONTACT.
The Support Services Projects: BESCs
Application Coordinator, Office of
Bilingual Education and Minority
Languages Affairs, U.S. Department of
Education (Room 421, Reporters
Building], 400 Maryland Avenue, S.W.,
Washingon, D.C. 20202. Telephone (202)
245-2961.
(20 U.S.C. 3231, 3233)
(Catalog of Federal Domestic Assistance No.
84.003, Bilingual Education)

Dated: November 18, 1980.
Josue M. Gonzalez,

- Director, Office ofBilingubd Education and
MinoritkLanzguages Affairs..
[FR Doc. 80-36823 Filed 11-25-8 &45am]
BILUNG CODE 4000-01-M

Bilingual Education Programs and the
Bilingual Vocational Education
Programs; Revision of Closing Dates
for Transmittal Applications
AGENCY: Department of Education.
ACTION: Revision of Closing Dates for
Transmittal of Applications.

SUMMARY: Closing dates for the
transmittal of applications for new
projects under the Bilingual Education
Programs and the Bilingual Vocational
'Education Programs and for the
transmittal of requests for noncompeting
continuations under the Bilingual
Education Programs were previously
announced in the Department of
Education's Single Notice of Closing
Date published in the Federal Register

'(45 FR 66564) on October 7, 190. This
notice is to notify the public that closing
dates for the following programs have
changed:

The closing dates for receipt of
applications for new projects have been
extended one month to allow applicants
additional time to develop their
applications. Based on that extenglon
and the Secretary of Education's desire
to make timely grant awards, the closing
date for receipt of requests for
noncompeting continuations has been
changed. To be assured of prompt
consideration of noncompeting
continuations, requestors should mail or
hand deliver their requests by the
closing date announced below.

CFVA No. and program Closing data Revisedannouncdtitle previously closing data

84.077 Bilingual
Vocational Training
Program-Now
Projects.

84.099 Bilingual
Vocational Instructor
Training Program-New
Projects.

84.003D Bilingual
Education-Basic
Projects-Now Projects.

84.003 Bilingual
Education-SEA
Projects for
Coordinating Technical
Assistance--New
Projects.

84.003L Bilingual
Education-Support
Services Projects
(EDACs)-Now
Projects.

84.003L Bilingual
Education-Materals
Development
Projlcts-Now Projects.

84.003N Bilingual
Education-
Denionstration
'Projects-New Projects.

84.003P Bilingual
Education-School of
Education Projects-
New Projects.

84.003E Bilingual
Education-Tra ring
Projects-
Noncompeting
Continuations.

84.003G Bilingual
Education-Support
Services Projects
(BESC)-
Noncompeting
Continuations.

84.003H Bilingual
Education-SEA
Projects for
Coordinating Technical
Assistance-
Noncompeting
Continuations.

84.003L Bilingual
Education-Materials
Development
Projects-
Noncompeting
Continuations.

84.003P Bilingual
Education--School of
Education Projects-
Noncompeting
Continuations. -

Dec. 22, 190... Jan. 13, 1901.

Dec. 22. 1980.. Jan. 13. 1081.

Jan. 12. 198.i Feb. 13, 18t.

Jan. 12 198t..- Feb. 13. 1981.

Jan. 12, 1981... Feb, 13, 1081,

Jan. 12, 1981. Feb. 13, 1001.

Jan. 12. 1981.. Feb. 13, 1001,

Jan. 1Z981... Feb. 13,1081.

Ma, 30, 1981 .,. Jan 26
, 

1981.

Mar. 30, 1981 .., Jan. 26, 1081,

Mar. 30, 1981... Jan. 20, 1081.

Mar. 30. 1981 J... Jan. 26. 1081.

Mar. 30, 1981.. Jan. 20 1081,
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CFDA. o and pogram = 1oi 
e  

Reve'

btle prev-10t W" dat

84003T BS&Vua Mar 30, 1981- Jar 26 1981
ed.caton -

Deonstnatim
P'o^ets-

No other changes have been made to
the closing date notices published in the
October 7. 1980 issue of the Federal
Register.

Also published in this issue of the
Federal Register are closing date notices
for the Bilingual Education-Support
Services Projects (BESCs--New
Projects and the Bilingual Education-
Training Projects-New Projects. The
closing date for receipt of applications
for those programs is February 13. 1981.
FOR FURTHER INFORMATION CONTACT.
Office of Bilingual Education and
Minority Languages Affairs, Department
of Education, 400 Maryland Avenue.
S.W. (Room 421 Reporters Building),
Washington, D.C. 20202. For program
specific information contact: Bilingual
Vocational Training, Bilingual
Vocational Instructor Training (202) 245-
2600; Bilingual Education-Basic
Projects, Demonstration Projects (202)
447-9227 Bilingual Education-State
Educational Agency Projects for
Coordinating Technical Assistance,
Support Services Projects (BESCs) (202)
245-2961: Bilingual Education-Support
Services Projects [EDACs). Materials
Development Projects, School of
Education Projects, Training Projects
(202) 447-9273.
(Catalog of Federal Domestic Assistance
Number 84.003 Bilingual Education, 84.077
Bilingual Vocational Training, 84.099
Bilingual Vocational Instructor Training)

Dated: November 19.1980.
Charles E. Hansen,
Acting Director, Office of Bilingual Education
and Minority Languages Affairs.
[FR Doc. 80-36824 Filed 11-25- 8-45 am]
BILLING CODE 4000--M
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EIROMNTLPRTCTO

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 721

[OPTS-50013 FRL 1558-1]

N-Methanesulfonyt-P-
Toluenesulfonamde; Determination of
Significant New Uses for a Chemical
SubstanceI
AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing that certain
uses of the chemical substance N-
methanesulfonyl-p-toluene sulfonamide
be designated as "significant new uses"
under section 5(a)(2) of the Toxic
Substances Control Act (TSCA) (15
U.S.C. 2604). This substance 'was the
subject of a premanufacture notice
(PMNJ submitted on September 5, 1979
by National Starch and Chemical
Corporation. Under Section 5(a)(1){B] of
TSCA, any person who intends to
manufacture, import, or process the
substance for a "significant new use"
must submit a notice to EPA at least 90
days prior to manufacture, import, or
processing for that use.
DATES: Written comments should be
submitted on or before January 12, 1981.
ADDRESS: Written comments should
bear the document number OPTS 50013
and should be submitted in triplicate to
the Document Control Officer, Office of
Pesticides and Toxic Substances (TS--
793), Environmental Protection Agency,
Rm. F-447, 401 M St. SW., Washington,
DC 20469.
FOR FURTHER INFORMATION.CONTACT.
John B. Ritch, Jr., Director, Industry
Assistance Office (TS-799), Office of
Pesticides and Toxic Substances,
Environmental Protection Agency, Rm.
E-429, 401 M St., SW., Washington, DC
20460; toll free: (800-424-9065); in
Washington, D.C. (554-1404).
SUPPLEMENTARY INFORMATION: Section
5(a)(2) of the Toxic Substances Control
Act (TSCA) authorizes EPA to
determine that a use of a chemical
substance is a."significant new use."
EPA must make this determination by a
rule, promulgated after consideration of
all'relevant factors, including those
enumerated in section 5(a)(2)(A) through
(D). Once a use is determined to be a
"significant new use," persons who
intend to manufacture or process the
substance for that use must, under
section 5(a)(1)(B), submit a notice at
least 90 days proir to manufacture or
processing for, that use. The section
5(a)(1)(B) notice in subject to the same
general statutory requirements and

procedures as a premanufacture notice
(PMN), submitted under section
5(a)(1)(A). In particular these include the
information submittal requirements of
section 5(d)(1) and section 5(b). the
exemptions authorized by section 5(h),
and the regulatory authorities of section
5(e) and section 5(f).

In, this notice, EPA is proposing a
significant new use rule (SNUR) which
would apply to a particular chemical
substance for which a premanufacture
notice (PMN) was submitted-under
section 5(a)(1) of TSCA. This action is
one of several approaches under TSCA
to follow up on new chemical
substances and to obtain additional
data on selected Inventory substances.

First, OPTS will continue to issue
secti6n 5(a)(2) significant new use rules
on a case-by-case basis for new
chemical substances of concern. Second,
because use of the section 5(a)(2) and
other reporting authorities on a purelyI
case-by-case basis Would impose a
heavy burden on OPTS's limited
resources, OPTS will develop model
rules suitable for most situations when
follow up of new substances is
necessary. These model follow-up rules,
establishing general requirements and
procedures, would allow EPA to
promulgate rules more efficiently and
frequently than if it relied strictly upon
case-by-case rulemaking. After the
development of model follow-up rules,
case-by-case follow-up will be used
when the model rules do not suffice.
Finally, in the future EPA will issue
significant new use-rules on Inventory
substances or categories of substances.

PMN Substance of Concern: N-
Methanesulfonyl-P-Toluenesulfonamide;
PMN #5AHQ-0979-0816

On September 5, 1979, National Starch
and Chemical corporation ("National
Starch") submitted a PMN for N-
methanesulfonyl-p-toluenesulfonamide.
According to information supplied by
National Starch, the company intends to
manufacture annually approximately
-400 pounds of the substance for the only
known use. National Starch claimed that
this use of the chemical was confidential
business information ("CBI"), and EPA
accepted this claim. When asked by
EPA for the maximum potential
production volume, National Starch
indicated that production wouldnot
exceed 1,000 pounds per year.

During its assessment of the potential
risks associated with the substance, the
Agency found that to the best of its
knowledge no reliable toxicity data
exists for the subject compound nor for
any close structural analogs. Therefore
the Agency was unable to evaluate the

toxicity of N-methanesulfonyl-p-
toluenesulfonamide.

With regard to potential exposure, the
Agency determined that exposure would
be relatively low taking into
consideration the following Information
supplied by National Starch and
conclusions made regarding the
substance from the properties of close
structural and use analogs:

1. Limited production volume:
betweeh 400 and 600 pounds per year.

2. The substance is a crystalline solid
with a low vapor pressure.

3. The substance is not likely to be
metabolized by the body but rather will
pass through the body in its original
state.

4. The substance is to be produced In
probably two to three "batches" per
year; each production cycle requiring
less than 48 hours.

5. Approximately five to six workers
would be exposed to the substance
during manufacture and processing.

6. The substance would be used in
low concentrations,

7. The segment of the population using
the substance Is experienced in using
substances of this nature and thus
would know how to handle the material
appropriately.

8. The product containing the
substance carries instructi6ns for porpdr
handling and use.

9. The manner of application of the
final product (confidential) is such as to
minimize exposure.

For the reasons stated above, EPA
determined that it was not necessary to
regulate the substance for the use and
exposure conditions described in the.
PMN. As a result, EPA did not extend
the notice period, which expired on
December 4, 1979. National Starch has
been free to commence production since
that time. The company submitted a
Notice of Commencement of
Manufacture, and the substance was
added to the Inventory during July 1980,
published in the Federal Register of
August 26, 1980 (45 FR 56909). Therefore,
until this rule becomes effective, the
substance may be produced without

,restrictions under TSCA.
EPA Concerns

EPA's decision not to regulate the
substance under section 5(e) or 5(f) does
not indicate a lack of concern about the
substance. In fact, the Agency remains
concerned about this substance because
of the lack of any information or test
data that would allow the Agency
reliably to determine or estimate Its
degree of toxicity. EPA does not'
presume that this substance Is extremely
toxic. Similarly, EPA is unable to
conclude that it is not toxic. Rather, the
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Agency has no knowledge about the
substance's toxicity whatsoever.

EPA's concerns based on a lack of
toxicity data were mitigated by the fact
that according to the information
provided by the submitter, the
probability and magnitude of exposure
during manufacturing, processing, and
use are relatively low. However, since
the substance is on the Inventory, any
person can make the substance under
any conditions of manufacture,
processing, and use. Moreover, the PMN
submitter itself is not bound to the
conditions specified in the PMN, and is
free to change the use, volume, or
manufacture of the substance.
(However, the submitter is bound at the
time of submission to provide EPA the
information required for a PMN, and any
intentional falsification or withholding
of required information could result in
prosecution under 18 U.S.C. 1001 or
appropriate enforcement action under
TSCA.) In the absence of further action
by EPA, the submitter or anyone else
may produce the substance for any use
without further notifying EPA.

EPA has no information to predict that
uses, other than the use described in the
PMN, will be developed or that such
new qualitative uses will result in
changes in exposure conditions. Further,
in addition to new qualitative uses.
there might be increases in production
volume for the use described in the
PMN, either by the submitter or by other
companies.

The'risk that a substance presents to
humans or the environment is a function
of toxicity and exposure. in this case we
know nothing about toxicity, and
anticipated exposures for the activities
described in the PMN are relatively low.
However, if exposures increase in the
future, the substance may present risks
that cannot be evaluated (by either
industry or EPA because there are no
toxicity data. EPA has a responsibility
to evaluate any risks that might result in
the event that this substance is toxic. In
particular, EPA believes that consistent
with the purposes of TSCA section 5. if
exposures increase for this substance,
the Agency should either review any
additional toxicity data which may have
been developed for this substance or
analogous substances, or consider
whether the substance should be
controlled until toxicity data are
developed. To accomplish this purpose,
EPA proposes to designate as -
"significant new uses" certain uses of
this substance that would result in new
or increased exposures.

Proposed Significant New Uses
EPA believes that in general. there are

a variety of different ways to define

significant new uses pursuant to section
5(a)(2) of TSCA. In deciding what will
constititute a significant new use for a
particular substance, the Agency will
consider all relevant information about
the actual or predicted toxicity of the
substance and the exposures associated
with its proposed and potential uses. In
this notice. EPA proposes to define each
of the following as a significant new use
of this chemical substance: (1)
manufacture and processing of the
substance for any "qualitative" use
other than that described in the PMN; (2)
and manufacture or processing of more
than 1.000 pounds of the substance for
the use described in the PMN, These
determinations of significant new uses
are intended to apply to this chemical
substance only: they do not establish a
fixed policy with regard to the reporting
triggers which may be utilized in future
SNURs. The Agency's bases for each of
these "significant new use"
determinations in thib case are
explained below.

(1) Change in "Qualitative" Use of tbe
Substance. EPA is proposing to require
that any person intending to
manufacture or process the PMN
substance for a "qualitative new use"
submit a "significant new use" notice
under 1 721.7. A "qualitative new use" is
defined in proposed 1 721.3 as: the use
of a.substance, defined by its function
and particular commerical or technical
application, without regard to the
quantity of a substance for that use.
EPA has determined that such
qualitative new uses are significant
because they could present a potential
for risk based upon the unknown
toxicity of the substance and the new or
additional exposures which would be
associated with new qualitative uses.
Submittal of a significant new use notice
would provide the Agency with an
opportunity to examine proposed new
qualitative uses of this substance, and
decide if action should be taken under
TSCA section 5 to prohibit the
manufacturing and/or processing of the
substance for this use.

As discussed above, EPA has
evaluated the potential exposures to the
PMN substance which would result from
the qualitative use intended by the
submitter, and the exposures which
would occur during manufacture of the
substance by the submitter. The Agency
determined that these exposures would
be relatively low. Based upon this
assessment. EPA decided during the
PMN review period that regulatory
action was not warranted at that time,
although the Agency knew nothing
about the toxicity of the substance.

During the PMN review period. EPA
did not evaluate any other qualitallve
uses of the substance, because no other
uses were claimed by the submitter, and
none were known to the Agency.
However, now that this substance has
been added to the Inventory, there is a
possibility that new qualitative uses
may develop which were not anticipated
by the submitter or EPA. These new
qualitative uses may result in exposures
which present new potential risks to
health and the environment, considering
the factors set out in section 5(a)(2) of
TSCA. First, the new uses may result in
a substantial increase in production
volume. The volumes estimated in the
PMN for the third year of production are
relatively low (400-600 lbs.), and it is
quite possible that a new qualitative use
will require production in excess of
these amounts. At a minimum, a
significant increase in production would
increase the exposures which the
Agency anticipated in its PMN review of
the substance. Second, a new qualitative
use may present new exposure problems
not presented by the qualitative use
assessed during the Agency's IM
review of the substance. Although only
short term dermal exposure is expected
for the submitter's intended qualitative
use, other qualitative uses involving this
substance may result in higher
exposures; exposures by different
routes, and exposures which occur more
frequently or for longer periods of time.
Such changes in exposure could occur if
a new qualitative use of the substance
resulted in changes in the manner and
methods of manufacture, processing,
distribution in commerce, use, and
disposal. In sum. one or more of the
changes in exposure which could result
from the new use would result in both
the chemical industry and EPA needing
to know more about the substance's
toxicity to adequately evaluate risks and
make informed judgments about the
need to take control actions.

As indicated, the proposal would
require manufacturers and processors to
submit a PMN notice for any qualitative
new use. The Agency recognizes that
this requirement may result in the
submittal of a PMIN notice for new
qualitative use which the Agency may
conclude presents less risk than the
National Starch qualitative-use. The
Agency, however, was unable to devise
a formula which would identify
adequately any such new qualitative
uses and exclude them from the P!,N
submittal requiremenL The Agency was
unable to do so because the toxicit- of
the PMUN substance is unknown and
unpredictable, and because the
Agency's decision not to act on the
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National Starch PMN involved
judgmeffts which could not be reduced
to a formula. The Agency expressly
solicits comment on whether such a
formula can-be-devised, including any
suggestions for "cut off' formulas which
commentors believe will adequhtely
accomplish the Agency's objectives.
However, the Agency notes that the
consequences of having no "cut off'
formula are less severe than-the
consequences of an inadequate cut-off
formula-the entrance on the market
place of new qualitative uses posing
significant risk concerns without
necessary Agency review. If the Agency
is correct that an adequate cut-off
formula cannot be devised, it has no
doubt that ithas authority to impose a
broad PMN reporting requirement such
as the -one included in the proposal. To
conclude otherwise would effectively
,prevent the Agency from imposing PMN
requirements on new qualitative uses in
cases where industry failure to develop
sufficient data have prevented the
Agency from developing a "cut off'
formula. Congress intended industry to -
bear the burden of developing data to
access TSCA chemicals, not the Agency.
An implicit corollary of the TSCA.
burden of proof concept is that the
industry-and not the Agency and the
public-bear the consequences of failing
to meet this burden.

(2) Increase in Volume of Production -
for the Use Described in the PAI. EPA
proposes to designate production by any
one person of more than 1,000 pounds of
the substance per year for use in the
manner described in the PMN as a
"significant new use" of the substance.
In the PMN, the submitter stated that he
would manufacture a total of
approximately 400 to 600 pounds per

*year of the substance by the third year.
The submitter subsequently indicated to
EPA that 1,000 pounds per year was its
most optimistic estimate of total
production for any year. Therefore,
because it would be approximately "
twice the submitter's best third-year
projection and would exceed his most
optimistic long-run production estimate,
production of over 1,000 pounds in any
one year would represent a significant
expansion in volume.

Congress intended production volume
to be a major factor in the determination
of what is a significant new use fora
substance. Projected volume of
manufacture and processing is-one of.
the relevant factors listed in section
5(a)(2) that EPA must consider in
making its findings that a use is a
"significant new" use. Further,-while
section 5(a)(2) states that all relevant
factors are to be considered in making a

significant new use determination, the
legislative history indicates that a
change in a single factor could be
enough. In this regard, the Conference
Report stated that "a significant
increase in the projected volume * *
a significant change in the type or form -
of human exposure * * *, or a
significant increase in the
magnitude * * * could be the basis for
determining that a use is a significant
new use." 1-Finally, use of production
volume in this manner is consistent with
the intent of section 5(a)(2), because and
increase in volume usually will correlate
with increased exposureito humans or
the environment, and increased
exposure is the primary consideration in
making a finding of a "significant new
use." Especially where there is no
information about toxicity, as in this
case, exposure factors such as
production volume are the focus of
EPA's SNUR decisionmaking. •

With regard to this substance, the
PMN submitter's intended use will result
in-some exposure to workers at the
projected productioavolumes. An
increase in the quantity manufactured
for this particular use very likely will
increase either the number of workers
exposed to the substance in the final
product at the same level, or the total
numbers of hours the product is used,
resulting ingreater frequency of -
exposure to the present number of
persons. In either case, it is reasonable
to anticipate that there would be
increased exposure of humans to the
substance.

An expansion in production volume
for this-use may increase exposure in
another way. Conditions of manufacture
and processing of the substance could
change if production volume expands
significantly. This is because the initial
production equipment and processes
may not, Xor technical and economic
reasons, be the best ones for producing
the substance in higher volumes. Thus, if
these changes occur in how the
substance is produced and handled, the
types and levels of exposure also may
change, including possible increases in
exposure.

Not all increases in production
volume are "significant" from the
standpoint of increased exposures. Also,
it is impossible to predict in quantitative
terms the specific changes in exposure
that will result from increased '
production. Generally, it may not be
appropriate to require submission of
SNUR notices to EPA for marginal
changes in volume. Rather, the notices
should reflect "significant" changes, and
one measure of "significance" is the

'H.R. Rept.94-1679. 94th Cong., 2d Sess.-65

submitter's own estimates of production
volume. Presumably, maximum or
"outside" estimates represent the
submitter's own best estimates of
potential market demand, and thus
production volume, for the new -

substance. Anything exceeding this
would be unanticipated by the submitter
in making his technical, commercial, and
industrial hygiene plans, i.e. it would be"significant" to him in several respects.
If it also could lead to significant new
exposures, then it may be the basis for a
finding of a "significant new use,"
particularly when there is no
information about toxicity,

In this case, the submitter's ultimate
production estimate of 1,000 pounds per
year is a maximum figure-a range of
400 to 600 pounds is projected as being
realistic and most probably for the third
year. To allow for moderate increases in
volume consistent with the
manufacturer's own plans for production
and commercialization, EPA proposes to
use the 1,000 pound figure as a basis for
a finding that a significant change In
production occurs. As noted above, in
this case increase in production will
likely correlate with increase in
exposure, so that the selection of the
1,000 pound figure accounts both for the
normal growth of the product and
increased risks to humans.

EPA proposes that this 1,000 pounds
per year amount be applied on a per-
person basis-that is, under the
proposed SNUR more than 1,000 pounds
of the substance could be produced, if
several companies manufacture the
substance, each making no more than
1,000 pounds per year. The Agency
considered making the 1,000 pounds
figure an aggregate one, so that total
U.S. poduction in any one year could not
exceed 1,000 pounds without
notification to EPA. However, EPA Is
not proposing this requirement for three
reasons:

1. To implement such a rule EPA
might need to develop some type of
"allocation" or "rationing" system,
requiring some manufacturers to submit
a notice based on the cumulative
production of the substance by a
number of different persons. Although
such an approach may be appropriate
for some production volume SNURs, it is
neither necessary nor appropriate to do
so here, particularly in light of the next
two points.

2. Based upon information gathered
during EPA's review of the PMN it fi
likely that this company will be the only
producdr 6f the PMN substance fot his
use.

3. The other proposed SNUR
"trigger"-requiring a notice prior to
manufacture for any other qualitative
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use-provides assurance that other
possible exposures will not occur
without prior notice to EPA. By taking a
comprehensive approach to this SNUR,
in terms of the possible exposures that
are covered, EPA can set production
volume limits at the maximum levels
projected by the PMN submitter and still
ensure that significant increases in
exposure will not take place before EPA
has reviewed them. Under the proposed
rule, a person would be required to
sumbit a notice at least 90 days before
manufacturing or processing the
substance for the significant new use. In
the case of the production volume
trigger, this would mean the notice must
be filed at least 90 days prior to the
point when the 1,000 pound trigger
would be exceeded, and the 1,000 pound
level could not be exceeded until the
SNUR notice period expired.

In EPA's proposed rule, the
calculation of when a person would
exceed the 1,000 pound level is made for
each calendar year on an individual
basis, without regard to the production
for previous years. However, EPA is
also considering substituting a moving
two-year average for the calculation
made on a year-by-year basis. Under
this method a person would average his
production for the current year with that
of the previous year. and would only be
subject to the reporting requirement at
least 90 days prior to the time when the
average of the current year and the
preceding year exceed 1,000 pounds. For
example, a person could produce 1.500
pounds of the substance in 1983 if his
production had been 500 pounds or less
in 1982.

Use of a two-year average might more
closely approximate the realities of
production of low-volume specialty
chemicals. Fluctuations in annual
production levels that result in an
occasionally very high or very low
annual figure seem to be common. Thus.
depending on inventory levels, cost and
availability of feedstocks, or availability
of production equipment, a single year's
production can be much greater or less
than previous or succeeding years.
However, such changes may not signal
significant growth.

EPA can foresee two possible
disadvantages to a production volume
trigger based on a two-year moving
average. First, some significant growth
scenarios would be identified only one
year after the growth had actually
exceeded the 1,000 pound level. For
example, if production equalled 200
pounds in 1981, and 1,700 pounds in 1982
as part of planned significant growth.
EPA might not receive a notice until
1983. A second concern is that a two-

year average may pose some difficulty
in enforcement actions. EPA requests
comment on these problems, and the
overall utility of the two-year average in
cases like this one.

Persons Subject To Section 5(a)(1)(B)

Section 5(a)(1)(B) states that no
person shall manufacture or process a
substance for a significant new use
unless that person submits a notice in
accordance with section 5(a). This
suggests that any significant new use
rule applies automatically to both
manufacturers and processors.
However, EPA does not interpret this
provision in this manner., instead, the
Agency believes that it has authority to
and should adjust the coverage of
manufacturers and processors in the
rule in order to eliminate duplication, or
reduce unnecessary burdens, where it
has a reasonable basis for doing so.

In this case, EPA is proposing that
both manufacturers and processors be
required to give notice of significant
new uses as defined in proposed
§ 721.75(a), that is, for qualitative new
uses. Both manufacturers and
processors are capable of initiating,
either singly or in concert, the actions
which may result in significant new
exposures in conjunction with
manufacturing or processing the
substances for qualitative new uses. For
example, if a person manufactures the
substance, and sells it to a person who
processes it for a qualitative new use,
increased exposures may result from the
independent actions of either the
manufacturer or processor at their
respective stages of the chemical's life
cycle. In this case, the reporting
responsibility should fall on both
persons, who may submit either
separate notices reflecting forthcoming
changed exposures at each stage, or a
combined notice reflecting all stages of
the substance's life-cycle.

EPA is proposing that only the
persons who intend to manufacture in
excess of 1,000 pounds per annum of the
substance for the use proposed in the
PMN be required to submit a notice.
Under this proposal, it would
theoretically be possible for a single
person to process more than 1,000
pounds of the substance for the
originally proposed use without
notifying EPA. He could do this by
purchasing the substance from two or
more different manufacturers, each of
whom manufactured less than the 1,000
pounds which would trigger significant
new use reporting. However, this
eventuality is unlikely; in addition, once
a given amount of the substance has
been manufactured, the fact that
processing occurs at one site rather than

several does not significantly affect total
exposure. EPA requests comment on
whether the 1,000 pound trigger should
be applied to processors as indirect
means of limiting aggregate manufacture
of the substance.

Required Information
As indicated in § 721.7, EPA is not at

this time proposing any notice form or
other special information requirements
for notices submitted under this Part.
Instead, the Agency is proposing that
any such notices comply with the
explicit requirements of section 5 of
TSCA. In particular, this includes the
requirement to submit the information
and data described in section 5(d)(1).
EPA's policy with regard to what test or
other health and safety data a person
should include in a notice is discussed
in the next section of this notice; other
issues concerning information submittal
requirements under section 5(d](1) are
discussed immediately below.

EPA previously has proposed forms
and other requirements which will be
applicable to notices for new chemical
substances, submitted under section
5(a)(1)(A) published in the Federal
Register of January 10, 1979 (44 FR
64572), reproposed in the Federal
Register of October 16, 1979 (44 FR
59764). EPA at this time is not proposing
similar detailed rules for notices of
significant new uses for several reasons.

The Agency still believes that forms
and rules for reporting under section 5
are useful and necessary, in the long
run. EPA has been receiving PMN's for
new chemical substances since July 1979
under an Interim Policy published in the
Federal Register of May 15,1979 (44 FR
28564). Experience under this policy,
which among other things stated that the
PMNs should include information and
data required by the law, has been
mixed. A few notices have been quite
complete; others, while meeting the
statutory minimums, have been so brief
and informative as to hamper EPA's
initial review, although in almost all
cases the submitters later were willing
to supplement the PMN to some degree
in response to specific questions posed
by the Agency. In short, the past few
months have generally reinforced EPA's
original view that an efficient and
effective section 5 premanufacture
notification review program, especially
one that may have to process a
significantly greater number of notices
than it has in this early phase, needs
rules and forms to standardize the
submittal of information. In line with
this determination, EPA is continuing
with efforts to develop a form or forms
for significant new use notification, as
one of the many facets of developing
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general rules and procedures for
"follow-up" of new chemical
substances. When these rules are
proposed, the Agency also will propose
that the information requirements
extend to any significant new use rules
for individual substances which are in
effect at that time. However, EPA will
not be prepared to propose these rules
until 1981.

EPA believes that, with an exhaustive
examination of significant new use
information requirements pending, it is
not necessary or useful to devote
resources to a detailed consideration of
these requirements in the context of a
SNUR for a single chemical substance.
The number of notices likely to be
submitted under'this rule should be
rather low, and therefore assessing
notices which are not in a standard
format, or which EPA must request the
submitter to supplement to some degree,
'should not constitute aserious burden
ofn the program. ,

Pending development of detailed
reporting rules for notices submitted
under SNURs, EPA believes persons
should submit notices on the basis of
EPA's Interim Policy for Premanufacture
Notices publishdd in the Federal
Register of May 15,1979 (44 FR 28564).
Although the Interim Policy document
was not drafted specifically to include
significant new use notices, EPA has
reviewed the Interim Policy and
determined that the guidance it provides
is generally applicable. However, for the
purposes of this proposed SNUR, EPA is
supplementing the Interim Policy with
the following additional guidance.

First, persons would not be required
to submitinformation and data that
were included in the originial PMN. For
example, if a person submits a SNUR
notice because he intends to
manufacture 2,000 pounds of the
substance for the use described in the-
PMN, he would focus on the volume
increase and need not provide further
deatiled descriptions of the use.
However, to the extent that the
estimated exposures differed
significantly from those in the PMN, this
information must be corrected and
updated.

Second, EPA wotld urge persons to
submit more specific and detailed
information on the human exposures
and environmental release that result
from any significant new use of the ',
substance. Information on these topics.
will allow EPA to focus on these new
uses at a level of detail consistent with
its conclusion that they are
"significant." -

EPA requests comments on additional
guidance which the Agency should
provide when this rule is promulgated.

Health &nd Safety Studies
In addition to submitting information

required by section 5(d)(1)(B) and (C) of
the Act concerning the submittal of data
related to health and environmental
effects, these sections require the
submittal of health and environmental
effects data that are known to or
reasonably ascertainable by the
submitter but do not require the
submitter to perform additional testing.
EPA has proposed its interpretation of
these requirements under proposed 40'
CFR 720.23 published in the Federal
Register January 10, 1979 (44 FR 2270),
and the Agency's final rules on this
subject would apply to any section

'5(a)(1)(B) notices submitted under this
SNUR.

Any notice submitted under this rule
would describe a proposed use of this
substance that involves signficant
exposure to humans or the environment.
As discussed above, at this timeEPA is
unable to conclude anything about the
substance's toxic properties, and this
-lack of information is one of the reasons
for issuing this SNUR. If exposures
change or increase, so will possible
risks, and it is this possibility that is the
basis for EPA's concerns about
production and use of the chemical.

Because of these potential risks from
the increased exposures indicated by
the proposed SNUR triggers, EPA
strongly encourages any person who -
submits a notice under this SNUR to -
include information on the substance's
toxic properties. EPA is planning to
publish premanufacture testingguidance
in the near future. Persons subject to thii
SNUR are urged to refer to the testing
guidance for EPA's recommendations
concerning data needed for assessment
of risk presented by new chemicals or
significant new uses of existing
chemicals.

Procedures for Filing SNUR Notices
- EPA is not, in this notice, proposing

any procedures for the processing of
notices which may be submitted under
this rule. Instead, the proposed rule
focuses only on the most essential
elements of this SNUR, including
definition of significant new uses,
description of types of persons subject
to the requirements, and special
exemption procedures. As discussed
above,,EPA has begun to develop
general rules on the subject of "follow-
up," under the authorities of section
5(a)(2) and section 8(a). This iulemaking
will parallelthe initial PMN rulemaking,
addressing any overall procedural
issues in the implementation of SNUR
requirements and review of notices.
When these rules are proposed, EPA

will indicate that certain portions of
them-including information
requirements, disposition procedures,
etc.--would apply to any SNURs
promulgated on a case-by-case basis
prior to the effective date of the general
follow-up rules. (The general rules
would also apply to subsequent case-by-
case significant new use rules unless tho
individual rule specifically stated
otherwise.)

Pending completion of that
rulemaking, persons submitting SNUR
notices should rely on EPA's Interim
Policy for guidance. The present PMN
Interim Policy (44 FR 28564) addresses a
variety of topics including submitter
identification, notice certificatioti,
section 5(d)(2) Federal Register notices
and procedures for asserting
confidentiality claims. EPA is
considering supplementing and
modifying this policy, based on
experience with PMNs thus far. EPA
requests comments on any special
procedures that should be developed for
significant new use notices.

Procedures for Informing Persons of the
Existence of This Significant New Use
Rule

One practical problem that EPA must
confront in implementing this proposed
rule is the task of informing persons that
certain uses of the substance are subject
'To a significant new use rule. A
discussion of the Agency's proposed
methods follows. EPA requests
suggestions for additional methods of
disseminating this information.

EPA will follow the formal
mechanisms for notice that a new
regulation has come into effect. First, the
final rule will be published in the
Federal Register. Second, because the
rule is one of continuing applicability
and effect, it will be codified in Title 40
of Code of Federal Regulations (CFR),
which is revised annually.

In addition to these formal notice
mechanisms, EPA is exploring the

_possibility of using the Inventory of
existing chemical substances or
associated documents to inform persons
of the existence of this SNUR. The
Agency contemplates placing a footnote
on the Inventory by the chemical
identity of this substance. This footnote
could refer the user to a statement that
the substance was subject to a SNUR;
this Would notify the person of the
requirement, and lead him to contact
EPA for further information. In the
alternative, the footnote could refer the
user to an InventoryAppendix which
would give a Federal Register or CFR
citation of the rule.

EPA believes that use of the Inventory
in this manner would be an effective
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way of informing persons about the rule.
Any person who inrends to manufacture
a substance which he has not
manufactured before should check the
Inventory to determine if the substance
is listed, in order to determine whether
or not to file a PMN for a new chemical
substance. If he does find the substance
on the Inventory, but it is subject to a
SNUR, he will be put on notice of this
fact, and can take further actions to
determine whether ho would be subject
to the section 5(a[lj1(BJ reporting
requirement.

Finally, to help ensure that all persons
potentially subject to the rule are put on
notice, EPA is considering imposing on
the original manufacturer the duty of
informing persons purchasing the
substance from him of the existence of
the significant new use rule. The
requirement to give notice could also be
extended to other situations in which
the original manufacturer becomes
aware that another person intends to
manufacture, process, or use the
substance- especially situations in
which the original manufacturer has a
commercial interest in the new use, as in
sale of production rights or production
technology.

EPA authority to impose such a
requirement would be based on the
terms of the SNUR, which make it
unlawful to manufacture or process a
substance for a significant new use as
defined by the Agency. Inherent in this
requirement is the responsibility of a
manufacturer or processor to know
something about the uses being made of
a substance, or at least to inform
persons for whom the substance is being
manufactured or processed that certain
uses are subject to a SNJR.

Confidentiality of Proposed Use
In its PMN, the manufacturer asserted

a claim of confidentiality with respect to
the qualitative use of the new chemical
substance, and EPA has acquiesced in
this claim. The confidentiality of the use
poses significant problems for the
implementation of this rule, in which
significant new uses of the substance
are at least partially defined by the use
proposed in the PMN. EPA's proposed
resolution of the problem, and
alternative approaches which were
considered are discussed below.

EPA is proposing that the coifidential
description of the use notbe published
in the final rule, § 721.75. Instead, under
§ 721.11 of the proposal, a person who
intends to manufacture or process the
substance (the chemical identity of
which is not confidential) for any use
may ask EPA if that use is the same as
the existing one. However, EPA will
provide this information only if the

requester indicates that he ls a to a
fide intent to manufacture or pro eces the
substance for that purpo.e. "he
proposed rule sets o it the information
EPA would require a person to submit in
order to establish bona fide intent. Use
of this procedure will prvent fishing
expeditions by competitors, while
allowing persons with legitimate
intentions to determine whether a
section 5(a(1)1B) notice is required. On
the other hand, use of such an approach
does moderately increase the burden on
persons intending to manufacture or
process the substance. This approach
for responding to inquiries cnncerning
use description is similar to the
procedure utilized in the Inwntory Rules
(40 CFR 710.7(g)) to enable EPA to
respond to boaffile inquiries
concerning the identities of confidential
substances on the Inventory.

EPA examined the alternative of using
the authorities of section 14(a) to
disclose the proposed use of the
substance for the purposes of this
rulemaking and in the final rule itself.
The Agency believes such a disclosure
could be based on the authority of
section 14fa)(4), which states that
otherwise confidential information "may
be disclosed when relevant in any
proceeding" under the Act. This
rulemaking is clearly such a
"proceeding" and the qualitative use
description, an essential part of the rule,
is clearly "relevant." However, EPA is
not proposing to disclose specLic use
information in this case. Section 14(a]4)
qualifies the Agency's rights to disclose
by stating that disclosure "shall be
made in such manner as to preserve
confidentiality to the extent practicable
without impairing the proceeding."
EPA's tentative conclusion is that,
because the identity of the substance is
not confidential, maintaining
confidentiality in this case except where
bona fide intent to manufacture is
shown may not unduly hamper the
ability of persons to participate in this
rulemaking or to comply with the rule
when promulgated. This determination,
howeer, is based on the facts of this
particular case: the Agency is not
proposing a general policy of
maintaining confidentiality for essential
elements of section 5 rulemaking, and
believes that on different facts section
14(a)(4) would justify broader
disclosure. EPA specifically requests
comments on how it should hand'e
confidentiality issues in this and future
SNURs.
EPA Reriew of Notice

EPA intends to process and review
any section 5(a)(1)(B) notices sub mitted
under this proposed rule in a manner

similar to premanufacture noti-es for
new chemical substance. When a nt--e
is received, EPA will publish a s-mary
in the Federal Register in acr-_:
with 5(d][2. The review pebi :l for the
notice will run 90 days from EPA receipt
of the notice; under section 5[c) fthis
period may be extended up to an
additional 90 days for "good cause." The
submitter may not manufacture or
process the substance for the sinificant
new use until the review period,
Including extensions, has expired. As
with a PMN for a new chemical
substance, EPA will use the notice as a
point of departure for assessment,
supplementing the information
submitted with it with other availab!e
data to the extent necessary and
possible.

The Agency has a variety of means of
addressing concerns raised by such a
notice. Section 5(e) specifically provides
for EPA to regulate the substance, under
certain conditions, pending the
development of information necessary
to evaluate the health and
environmental effects of the substance.
In addition, section 5(f) provides
authority for EPA to control exposures
which result in an unreasonable risk to
health or the environment. EPA may
also refer the information to other EPA
offices and other Federal agencies, if
these offices would be helpful in
evaluating new uses of chemical
substances and controlling thEm when
appropriate.

Section 5[g) is the only part of section
5 which mandates special treatment of
SNUR notices. This provision states
that, at the end of the notification period
for a si gnificant new use, EPA must
publish in the Federal Register a
statement of the reasons for not
initiating an action under section 6 or
section 7 to control the substance. EPA
has not detcrminEd the appropriate
contents or level of detail for this notice,
and requests public comment on the
purposes this notice should serve.
Podifiction of R porting Reqafrement
Based on Notices

EPA is not propa!n,, and does not
believe it woull be appropriate to
proposed, a sunset prorision that wo-d
terminate, on the basis of passage of
time alone, the sif-ficant new use
reporting requirement. On the other
hand, the Agency believes that there
may be several circumstances, arising
from the submittal of notices, which will
lead to modification of the requirements
proposed today.

First, when a notice is submitt.d
which describ as a significant new use,
EPA will be able to reviaw the use to
determine whether any control
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measures are necessary. Once the
Agency has had its review opportunity,
the use reported would arguably not be
"new" any longer, and EPA believes
that in general, the requirement to
submit PMNs for such specific new uses
should be lifted once the submitter
begins to manufacture' or process for
that particular use. In these cases, the,
Agency proposes that the significant
new use rule itself be modified.or
annotated automatically-that is,
without following rulemaking
procedures. The justification for such an
approach is simple, Addition of a
particular use to a list of existing uses
would not be a discretionary activity.
Rather, it would be akin to the
automatic addition to the Inventory of a,
new chemical substance upon EPA's
receipt of a Notice of Commencement of
Manufacture. This would mean
essentially that for each substance
subject to a SNUR there would be a list
of uses not subject to the SNUR which
EPA would, supplement automatically as
new uses were reviewed, unless EPA \
acted to prohibit the use. However, -
establishing a list of non-SNUR uses
may not be necessary in all cases,
depending on how the reporting triggers
are defined. -

While the Agency would not have
discretion to prevent a new-use from
being added to the list of "existing"
uses, in some cases it might want to
propose that certain changes in that use
themselves be considered as significant.
For example, EPA might not be
concerned if a person proposed to
manufacture 1,500 pounds of the
substance for qualitative new use X, but
might wish to review the use in the
future if the total production rose to
10,000 pounds, or if some aspect of that
use changed. The requirement to report
these changes could result from a
narrow description of the qualitative use
added to the existing use list, e.g.,
"manufacture of 1,500 lbs. for qualitative
use X" In other cases, further
rulemaking under section 5(a)(2) might
be appropriate. In addition to modifying
the SNUR, EPA may follow up on
particular new uses in other wpys,
including issuance of section 8 reporting
rules.

Of course, submittal of a secti6n 5
notice for a significant new use may
result in a more substantial modification
of the significant new use rule. If, for
example, a notice contains information
sufficient to show that a substance is of
very low toxicity, the class of
"significant" new uses subject to
reporting may be narrowed toovery high
exposure situations, or eliminated
entirely.

Cost Analysis -\

- According to the manufacturer of the
PMN chemical, its production (or
processing) of the PMN chemical is not
expected to exceed the "trigger" level
-stated in the SNUR. Therefore, the
manifacturer is not required to do
anything at this time, and should not
incur any direct costs as aresult of this

* SNUR.-
However, in the event that production

(or processing) of the chemical is
intended to exceed the "trigger" level,
then the manufacturer or processor will
be required to submit the information
included'in section 5(d)(1) in accordance
with EPA's Interim PMN Policy. The
cost of submitting a notice under EPA's
Interim Policy has.not been determined.
However, the Agency did propose a
PMN form in October 1979, and the cost
of filling out and submitting that form

'was estimated to range'from $1,155 to
$8,900. EPA believes the cost of
submitting a notice under the Interim.
Policy has in most cases been in the
lower part of this range.

The cost estimate for completing the
revised PMN form cited above did not
include the cost for asserting and
substantiating confidentiality claims.
The costs for claiming and
substantiating confidentiality claims on
EPA's proposed form estimated by
EPA's contractor ranged from $900-
$6,400. Although EPA has not prepared
an assessment of the cost PMN"
submitters have actually been Incurring
in asserting and substantiating
confidentiality claims under the Interim
Policy for PMNs, EPA believes it has
been only a small percentage of the
costs estimated for the Agency's
October 16, 1979 reproposed form.

EPA has not estimated the costs a
submitter might incur in developing test
or other data on the substance subject to
SNUR notice. Although the SNUR does
not require that the person perform-
additional testing EPA expects that
some level of additional information,
which may include testing will be
generated. However, it is impossible fbr,
EPA to estimate the level of costs which
may result.

The cost also does not include any
indirect costs that may result from the
imposition of the SNUR. These indirect
costs may result from business decisions
against the use-of the PMN chemical due
to increased uncertainties about the

,economic viability of the chemical for
levels of production (or processing)
exceeding the trigger level, and the
uncertainty of using a. chemical that may
be subject to future Agency
requirements, i.e., testing requirements
or regulatory controls, under section 5(e)

and (f0 of TSCA. These uncertainties
may affect the total market for the PMN
chemical. While the Agency
acknowledges that these indirect costs
may exist, it also realizes that it is
extremely difficult (if not impossible) to
estimate the extent of these costs and
their possible impacts at this time.

Rulemaking Record

The'following 'documents constitute
the administrative record of this rule
(docket number OPTS 50013). Except to
the extent that confidential business
information has been masked, all
documents are available to the public In
the OPTS Reading Room, 8:00 a.m. to
4:00 p.m. Monday through Friday, except
legal holidays, Room E-447, 401 M St.,
SW, Washington, D.C. 20460. This
record includes basic information
considered by the Agency in developing
the prop6sed rule. EPA will supplement
the record with additional information
as it Is received. The record includes the
following categories of information:

1. The PMN submitted by National
Starch, and other supplementary written
materials.

2. The Federal Register notice of
receipt of the PMN,

3. Records of all communications and
meetings between EPA personnel and
National Starch.

4. Any factual information the Agency
considered in developing this rule.

5. Comments received on this notice.
EPA will identify the complete

rulemaking record on or before the date
of promulgation, as prescribed by
section 19(a)[3) of TSCA, and will
accept additional mateiials for Inclusion
in the record at any time between this
notice and that designation. The final
rule will also permit persons to point out
any errors or omissions in the record,

Regulatry Analysis

EPA has determined that this
document does not contain j proposal
for which the Agency Is required to

-conduct a Regulatory-Analysis under
Executive Order 12044.

Regulatory, Development

EPA has determined that the proposal
contained in this document is a
specialized regulation. Specialized
regulations are not subject to the
procedural requirements of E.O. 12044,
and are not subject to the uniform
regulation development procedures
promulgated by EPA and published In
the Federal Register of May 29, 1979 (44
FR 30988).
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Dated: No, ember 18, 180.
Douglas K. Castle,
Administrator.

It is proposed that a new Part 721 be
added to Chapter I of Title 40 as follows:

PART 721-SIGNIFICANT NEW
CHEMICAL USE
Subpart A-General Provisions

Sec.
721.1 Scope.
721.3 Defintions.
721.5 Persons who must reporL
721.7 Notice requirements and procedures.
721.11 Information for persons

demonstrating a bona fide intent to
manufacture, import, or process.

721.15 Exemptions and exclusions.

Subpart B--New Uses for Specific Chemical
Substances
721.175 N-methanesulfonyl-p-

toluenesulfonamide.
Authorit y: Sec. 5 of the Toxic Substances

Control Act, Public Law 94-469 (90 Stat. 2003
(15 U.S.C. 2601 et seq.)).

Subpart A-General Provisions

§ 721.1 Scope.
This Part identifies activities with

respect to certain chemical substances
which EPA has determined are
"significant new uses" under the
authority of section 5(a)(2) of the Toxic
Substances Control Act (TSCA). In
addition, it specifies the persons subject
to the reporting requirements,
procedures for exclusions in certain
cases, and the information to be
reported in a notice.

§ 721.3 Definitions.
The definitions in section 3 of TSCA,

15 U.S.C. section 2602, apply for this
rule. In addition, the following terms are
defined:

(a) "EPA" means the U.S.
Environmental Protection Agency.

(b) "Importer" or "person who intends
to import" means anyone who intends to
import any chemical substance, in pure
form or as part of a mixture or article,
into the customs territory of the U.S. and
includes:

(1) The person liable for the payment
of any duties on the merchandise, or any
authorized agent on his behalf (as
defined in 19 CFR 1.11].

(2) The consignee.
(3) The importer of record.
(4) The actual owner if an actual

owner's declaration and superseding
bond has been filed in accordance with
19 CFR Part 141.20.
(5) The transferee, if the right to draw

merchandise in a bonded warehouse has
been transferred in accordance with
Subpart C of 19 CFR Part 144. For the
purpose of this definition the Customs

territory of the U.S. consists of the 59
states, Puerto Rice. and the District of
Columbia.

(c) "Manufacture for coTfciial
purposes" means to imporL produce, or
manufac tore ,,ith the purpose of
obtaining in immediate or eventual
commercial advantage for the
manufacturer and include(s), among
other things, such "manufacture" of any
amount of a chemcial substance or
mixture:

(1) For commercial distribution,
including for test marketing.
1 (2) For use by the manufacturer

including use for product research and
development, or as an intermediate.
Manufacture for commercial purposes
also applies to substances that are
produced coincidentally during the
manufacture, processing, use, or
disposal of another substance or
mixture, including both byproducts that
are separated from that othi.r substance
or mixture. Such byproducts and
impurities may, or may not in
themselves have commercial value.
They are nonetheless produced for the
purpose of obtaining a commercial
advantage since they are part of the
manufacture of a chemcial product for a
commercial purpose.

(d) "Qualitative use" means the use of
a substance, defined by its function and
particular commercial or technical
application, without regard to the
quantity of the substance for that use.

(e) "Person" means any natural
person, firm, company, corporation, joint
venture, partnership, sole proprietorship,
association, or any other business
entity, and State or political subdivision
thereof, any municipality, and interstate
body, and any department, agency, or
instrumentality of the Federal
Government.
(f) "Process for commercial purposes"

means the preparation of a chemical
substance or mixture, after its
manufacture, for distribution in
commerce with the purpose of obtaining
an immediate or eventual commercial
advantage for the processor. Processing
any amount of a chemical substance or
mixture is included. If a chemical or
mixture containing impurities is
processed for commercial purposes, then
those impurities are also processed for
commercial purposes.

§ 721.5 Persons who must report
(a) General. The following persons

must submit a notice under the
provisions of section 5(a)(1](B) of TSCA
and of this Part:

(1) Any person who intends to
manufacture in the United States for
commercial purposes any chemcial
substance listed in Subpart B of this

Part, for any sienficant new usa of that
substance specified in Subpart B of this
Part.

(2) Any person who intends to import
into the United S'atcs for cammErcal
purposes, othcr than cs past of an
article, any chemical substance listed in
Subpart B of this Part, for any significant
new use of that substance specified in
Subpart B of this Part.

(3] Any person wh3 intends I.a p:ocess
in the United States for commercial
purposes any substance listed in
Subpart B of this Part for any significant
new use of that substance specifi2d in
Subpart B of this Part.

(b) [Reservad]

§ 721.7 Notice requirements and
procedures.

Each person who is required to submit
a significant new use notice under this
Part must submit the notice at least 90
calendar days before commencing an
activity specified in § 721.5 with respect
to that use. The submitter must comply
with any applicable requirement of
section 5(b) of TSCA. and shall include
the information and data specified in
section 5(d]l1).

§ 721.11 Information for persons
demonstrating a bona fide intent to
manufacture, Import, or process.

(a) If an important factor in the
description of a use determined to be a
significant new use is subject to
confidential treatment, a person who
intends to manufacture, import, or
process that substance may ask EPA
whether his intended use of the
substance is subject to this Part. If the
answer to the inquiry would require
EPA to reveal otherwise confidential
information. EPA will answer such an
inquiry only if the Agency determines
that the person has a bonafide intent to
manufacture, import, or process the
substance for the use with regard to
which inquiry is made.

(b) If inquiry is made concerning the
particular us3 or uses of the substance,
to establish the bone fide intent the
person must submit to EPA:

(1) A signed statement that the person
intends to manufacture, import, or
process the substance for the indicated
purposes.

(2) A description of the research and
development activities he has conducted
to date.

(c) EPA will compare the use
information submitted with information
on existing uses and will inform the
submitter whether a notice of significant
new use is required if the person intends
to manufacture, import, or process the
substance for that purpose.

I II1 II lira m
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(d) A disclosure of the use description
of a substance to a person with a bona
fide intent to manufacture, impprt, or .
process a particular chemical substance
for that particular use will not be
considered a disclosure of confidential
ihformation.
(e) EPA will provide a final response

to an inquiry under these procedures
within 45 days after the Agency's receipt
of a complete submission under
paragraph (b) of this section.

§ 721.15 Exemptions and exclusions.
The exemptions and exemption

authorities of sec. 5(h) of TSCA apply
without modification to any significant
new uses defined in'this Part.

Subpart B-New Uses For Specific
Chemical Substances

§ 721.175- N-methanesulfonyl-p-
toluenesulfonamide.
I EPA has determined that the
following are "significant new uses" of
the chemical substance N-
methanesulfonyl-p-toluenesulfonamide:

(a) Use of the substance as other than
confidential qualitative use, unless the
new qualitative use is excluded under
§ 721.15.

(b) Manufacture or import of an
amount of the substance inexcess of
1,000 pounds per annum for use as a
confidential qualitative use.
[FRl Doc. 80-368S Filed II-z5-0, 8:451 -

BILLING CODE 6560-31-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
(AD FRL-1534-1]

Standards of Performance for New
Stationary Sources; Beverage Can
Surface Coating Industry -

AGENCY: Environmental Protection
Agency (EP. ).
ACTION: Proposed rule and notice of
public hearing.

SUMMARY: The proposed standards
would limit emissions of volatile organic
compounds (VOC) fromnew, modified,
and reconstructed beverage can surface
coating operations. The proposed
standards would limit VOC emissions
from beverage can surface coating to
those resulting from the use of
waterborne coatings.

The standards implement Section 111
of the Clean Air Act and are based on
the Administrator's determination that
surface coating operations within
beverage can manufacturing plants
contribute significantly to air pollution
that may reasonably be anticipated to
endanger public health or welfare. The
intent is to require new, modified, and
reconstructed beverage can surface
coating operations to use the best
demonstrated system of continuous
emission reduction, considering costs.
nonair quality health, and
environmental and energy impacts.
DATE: Comments: Comments must be
received on or before February 5,1981.

Public Hearing: A public hearing will
be held on January 6, 1981 beginning at
9:00 ai.m.

Request to Speak at Hearing. Persons
wishing to present oral testimony must
contact EPA byDecember 30, 1980.
ADDRESSES: Comments; Comments
should be submitted (in duplicate if
possible) to Central Docket Section (A-
130), Attention: Docket Number A-80-4,
U.S. Environmental Protection Agency,
401 M Street, SW., Washington,-D.C..
20460.

Public Hearing: The public hearing
will be held at EPA Environmental
'Research Center Auditoruim (ERC),
Research Triangle Park, North Carolina.
Persons wishing to present oral
testimony should notify Ms. Deanna
Tilley, Standards Development Branch
(MD-13), U.S. Environmental Protection
Agency, Research Triangle Park, North
Carolina 27711, telephone number (919)
541-5477.

Background Information Document.
The background Information Document
(BID) for the proposed standards may be

obtained from the U.S. EPA Library
MD-35), Research Triangle Park, North

Carolina 27711, telephone number (919)
541-2777. Please refer to Beverage Can
Surface Coating Operations,
Background Information for Proposed
Standards, EPA-450/3-80-036a. ,

Docket. Docket No. A-80-4, which
contains supporting information used in
developing the proposed standards, is
available for public inspection and
copying between 8:00 a.m. and 4:00 p.m.,
Monday through Friday, at EPA's
Central Docket Section, West Tower
Lobby, Gallery 1, Waterside Mall, 401 M
Street, SW., Washington, D.C. 20460. A
reasonable fee may be charged for
coping.
FOR FURTHER INFORMATION CONTACT:
Mr. Gene Smith, Standards
Development Branch, Emission
Standards and Engineering Division
(MD-13], U.S. Environmental Protection
Agency, Research Triangle Park, North
Carolina 27711, telephone number (919),
541-5477.
SUPPLEMENTARY INFORMATION:"

Proposed Standards
The proposed standards would apply-

to all new, modified, and reconstructed
beverage can surface coating
operations. The proposed standards
define a beverage can as any two-piece
steel or aluminum container or any
three-piece steel container in which soft
drinks or beer (including malt liquors)
are packaged. Containers in which fruit
or vegetable juices are packaged are
excluded. Existing facilities would not
be subject to the standards uhless they
undergo a modification or reconstruction,
as defined in 40 CFR 60.14 or 60.15. The
standards would limit VOC emissions
from the surface coating of two-piece
beverage cans to 0.29 kilogram of V0C
per litre of coating solids from each •
exterior base coating operation except
clear base coating, 0.46 kg of VOC per
litre of coating solids from each
overvarnish coating operation and each
clear base coating operation, and 0.89 kg
of VOC per litreof coating solidsfrom
each inside spray coating operation:
VOC emissions from the surface coating
of three-piece cans would be limited to
0.50 kg of VOC per litre of coating solids
from each e~terior base coat operation,
0.50 kg of VOC per litre of coating solids
from each interior base coat operation,
0.46 kg of VOC per litre of coating solids
from each overvarnish coating
operation, and 0.64 kb of VOC perlitre
of coating solids from each inside spray-
coating operation. VOC emissions from
the surface coating of metal sheets for
steel or aluminum ends would be limited
to 0.50 kg.of VOC per litre of coating

solids from each interior coating
operation and 0.50 kg of VOC per litre of
coating solids.from each exterior coating
operation. Each affected facility would
consist of a coating application staton,
flashoff area, and curing oven,

The proposed emission limits are
based on the emission levels obtainable
through the use of best available
waterborne coatings. The standards
could also be achieved through the use
of solvent-borne coatings in
combination with an emission control
system.

The performance test specified In the
proposed standards requires the
calculation of a volume-weighted
average of the mass of VOC per volume
of coating solids used each calendar
month for each affected facility.
Procedures for making these
calculations are included in the
proposed standards. Data or VOC and
coating solids content, density, and-
volume of each of the coatings used, and
volume and density of each diluent VOC.
used for each affected facility during
each calendar month are necessary in
conducting the monthly performance
tests. Information provided by coating
manufacturers, or analysis performed
using Reference Method 24, is the source
of coating formulation data. Coating and
diluent VOC consumption data are
obtained from the owner's or operator's
records. Reference Method 25 would be
used to determine the percentage
reduction of VOC emissions achieved
through the use of an emission control
device. Both reference methods are
promulgated in the Federal Register of
October 3, 1980 (45 FR 65956).

.The performance test and compliance
provisions include procedures for
conducting the performance test when
only coatings with VOC content equal to
or less than the proposed emission
limiktations are used, when some
coatings with VOC content greater than
proposed emission limitations are used,
and when a capture system and a
control device are required for
compliance.

An affected facility Is in compliance
when the volume-weighted average
mass of VOC per volume of coating
solids applied, calculated on a calenda
month basis; is equal to or less than the
proposed emission limitations.

The proposed standards would
specify monitoring requirements only
when a capture system and eiaission
control device are used to comply with
the proposed standards. For incineration
systems the proposed standards require
continuous monitoring of incinerator
temperatures.

The proposed standards would
require that the.owner or operator
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maintain at the source for a period of at
least two years records of all data,
calculations, and test results necessary
to support the calculations of volume-
weighted average of the total mass of
VOC per volume of coating solids used
in each calendar month for each
affected facility.

The proposed standards would
require reporting the results of the initial
performance test and thereafter
reporting each month in which an
affected facility is not in compliance, by
the tenth day of the following month.
Affected facilities using a capture
system and an incinerator would be
required to report, quarterly, all periods
during which the average temperature,
while can are being processed, is
significantly below the average
temperature of the device during the
most recent performance test.

Summary of Environmental, Energy, and
Economic Impacts

Environmental, energy, and economic
impacts of standards of performance are
normally expressed as incremental
differences between the impacts from a
facility complying with the proposed
standard and the impacts for a facility
complying with a typical State
Implementation Plan (SIP) emission
standard. In beverage can surface
coating operations, the incremental
differences will depend, in some cases,
on the control levels required by revised
SIPs. Revision to most SIPs are currently
in progress.

Many existing beverage can surface
coating operations are located in areas
that are considered nonattainment areas
for purposes of achieving the National
Ambient Air Quality Standard (NAAQS)
for ozone. New facilities are expected to
locate in similar areas. In revising their
SIPs. most States are expected to use
the Control Technique Guideline (CTG)
document, Control of Volatile Organic
Emissions from Existing Stationary
Sources, Volume Ii: Surface Coating Of
Cans, Coils, Paper, Fabrics,
Automobiles, and Light-Duty Trucks
(EPA-450/2-77-088 [CTG]). Therefore,
the incremental impacts are measured
from the CTG-recommended emission
levels.

The environmental, energy, and
economic impacts of the proposed
standards are based on the anticipated
growth of the industry discussed in
Chapter 7 of the Background
Information Document. Other
projections exist that would change the
impact assessments. For example, some
industry sources project the demise of
the three-piece beverage can over the
next five years. Others indicate that
while use of three-piece beverage cans

will drop, they will still represent a
significant share of the market. The
latter projection was used in assessing
the impact of the proposed standards.

In addition to achieving reductions in
emissions beyond that required by a
typical SIP, standards of performance
have other benefits. They establish a
degree of national uniformity to avoid
situations in which some States may
attract industries by having less
stringent air pollution standards relative
to other States. Standards of
performance also improve the efficiency
of case-by-case determinations of best
available control technology (BACT) for
new facilities locating in attainment
areas and of lowest achievable emission
rates (LAER) for new facilities locating
in nonattainment areas, by providing a
starting point for the basis of these
determinations. This results from the
process for developing standards of -
performance, which involves a
comprehensive analysis of alternative
emission control methods. Detailed cost
and economic analyses of various
regulatory alternatives are presented in
the supporting documents.

The proposed standards would reduce
VOC emissions by approximately 32
percent from the CTG baseline emission
level. For plants coating two-piece
beverage cans, the proposed standard
would result in a 47-percent reduction in
VOC emission from the exterior base
coat operation, a 15 percent emission
reduction from the overvarnish coating
operation, and a 25-percent emission
reduction from the inside spray coating
operation. For plants coating three-piece
beverage cans, VOC emissions from the
exterior base coat operation would be
reduced by 8 percent. Emissions from
the interior base coat operation,
overvarnish coating operation, and
inside spray coating operation would be
reduced by 5, 13, and 82 percent,
respectively. VOC emissions from the
exterior and interior coating operation
for steel or aluminum end sheets would
be reduced by 2 and 60 percent,
respectively. Annual nationwide VOC
emissions would be reduced by about
4,800 Mg (5,280 tons) by 1986.

Little or no incremental water
pollution impact from new, modified, or
reconstructed beverage can surface
coating operations would result from
implementation of the proposed
standards. In addition, those plants
discharging toxic pollutants listed under
Section 307 of the Water Act could be
subject to pretreatment requirements
also under development.

The proposed standards would also
have little or no incremental solid waste
impact,

Based on industry growth projections,
application of the proposed standards
would result in a net energy reduction of
about 36,000 gigajoules in 1985. The net
energy reductions result from the use of
less coating per can because of higher
solids content of the waterborne
coatings upon which the standards are
based.

The proposed standards are expected
to have little economic impact on the
beverage can industry. The proposed
standards contain at least one control
option for each affected facility whose
cost is equal to or less than the cost of
compliance with the baseline level of
control.

Rationale

Selection of Source

Industrial coating operations are a
significant source of VOC emissions,
accounting for about 2 million Mg of
VOC each year. Beverage can surface
coating operations are among the largest
individual operations producing VOC
emissions in the industrial coating
category, contributing an estimated
77,000 Mg of VOC emissions in 1977.
This represents about 4 percent of total
VOC emissions from all industrial
surface coating operations.

Studies have been conducted to
investigate the effect standards of
performance would have on nationwide
VOC emissions from stationary sources.
Can surface coating operations are
ranked second on a list of 59 sources
considered for control published August
21,1979 (44 FR 49222). Beverage cans
represent over half of the can production
in the United States today and are the
fastest growing segment of the can
industry, with a projected annual growth
of 5.5 percent. Food cans have shown a
slight decline in shipments between 1976
and 1979. Projected annual growth
through 1990 is estimated.to be less than
1 percent. Little, if any, modification or
reconstruction of food can plants is
expected during this period. Food cans
are predominately three-piece. As the
two-piece can captures a greater share
of the beverage market, three-piece
capacity now used for beverage cans
will become available for the
manufacture of food cans. This
increased availability should reduce the
requirements for upgrading food can
lines and the number of facilities that
would be subject to the modification
and reconstruction provisions of 40 CFR
60. Consequently, food cans are not
included in the proposed standards.
Should the situation change,
consideration will be given to the
development of standards for food cans.
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I VOC are the major air pollutants
emitted from beverage can surface
coating operations and result primarily
from the -use of organic solvents.
Particulate matter generated from this
surface coating process is minimal.
Technology is currently available to
reduce VOC emissions from beverage
can surface coating operations. The use
of waterborne coaiings,.the use of
solvent-borne coatings coupled with an
add-on emission control device, or the
use of other control options would
reduce VOC emissions by
approximately 32 percent from all new,
modified and reconstructed sources.
Consequently, beverage can surface
coating operations have been selected
for the development of a new source
standard of performance.
Selection of Pollutant

Volatile organic compounds are the
primary air pollutants emitted from
beverage can surace coating operations.
Although some can coating operations
may emit particulate matter, the
quantify generated is not significant.
VOC are defined as any organic
compound which participates in
atmospheric photochemical reactions, or
which is measured by a reference
method, or which-is determined by
procedures specified under any subpart.
Photochemical-oxidants result in a
variety of adverse impacts on health
and welfare, including impaired
respiratory function, eye irritation,
necrosis of plant tissue, and
deterioration of some synthetic
materials. Further information of these
effects can be found in'the U.S.
Environmental Protection Agency (EPA)
document entitled 4ir Quality Criteria
for Ozone and Other Photochemical
Oxidants (EPA-L6O/8-78-004).
Therefore, only VOC were selected for
inclusion in the proposed standards.

Sources of VOC Emissions at Beverage
Can Plants

In beverage can surface coating
operations, VOC emissions result from
the use of coatings containing organic
solvents that evaporate during the
drying process. For the purpose of
establishing standards and determining
compliance, all VOC contained in a
coating are assumed to evapoate during
the coating process. Industry estimate's
that well over 90 percent of the VOC
consistently evaporates during the
coaing process. Therefore, this
assumption is considered to be valid.
VQC content of coatings are generally
specified by the coating supplier and
calculattd by a material balance of the
coating ingredients. Manufacturers of
beverage cans employ a wide variety of

coatings to protect the contents of the
can and to protect the beverage can
from the environment. Typical coatings
applied to beverage cans include
expoxies, epoxy-acrylics, acrylics, ad
polyester enamels. These coatings
generally contain organic solvents such
as ketones, esters, ethers, and
aromatics.

Surface coatings are applied to
beverage cans in a seriesof operations,

o-depending on the type can to be -
manufactured. Inthe manufacture of
two-piece cansrsurface coatings are
usually applied to beverage can bodies
in-three steps: (1) application of an
exterior base coat. (2) application -of an
overvarnish coating, and (3) application
of an inside spray coating. Each coating
operation is followed by an -oven cure,-
except where radiation-curable
overvarnish coatings are applied. A
coating may be applied to the exterior
bottom of the can either as part of the
overvarnish coating or inside spray
coating operation. Two coats of inside
spray are usually applied to steel two-
piece cans, -while aluminum two-piece
cans usually require only one inside
spray coat. The two inside.spray coats
for steel two-piece cans-may be applied
owet-on-wet orwith an intervening oven
cure. Aluminum -ends for two-piece cans
are formed from precoated metal coils
or sheets. When made from precoated
coals, the only operationresulting in
VOC emission at the beverage can line
is the application of end-sealing
compound. In the production of three-

- piece cans, coating-operations include
the sequential application -of an interior
base coat, an-exterior base coat, and an
overvarnish coating to the steel sheets
from which beverage can bodies are
formed. After formation of the can body,
the seam is protected by-an inside and
outside seam coating. The formed canis
then coated with an inside spray.
Interior and exterior coatings are also
applied to the stock from which the steel
ends usedin the manufacture of three-
piece cans are formed and from -which
aluminum ends used with three-piece
and two-piece cans"are formed. End-
sealing compound is applied to the
formed ends.

Except for inside spray operations for
two-piece and three-piece beverage
cans, transfer efficiencies approaching
100 percentare achieved. Forinside
spray operations transfer efficiencies of
at least 90 percent are consistently .
achieved. Transfer efficiency is defined
as the ratio of the amount of coatiiig
solidi adhering to'the coated surface to
the amount of coating solids consumed.
Because of the high and consistent
transfer efficiencies experienced in

beverage can surface coating
operations, it was not deemed necessary
to explicitly consider this parameter in
the compliance procedures. However 90
percent transfer efficiencies were used
in estimating emissions from inside
spray-

Data provided by the Can
Manufacturerg Institute (CMI) indicate
that VOC emissions from $976 coating
operations for both two-piece and three-
piece cans were distributed in the
following manner. Base coating
operations accounted for 39 percent of
total VOC emissions; overvamish
coating operations for 4 percent, inside
spray operations for 38 percent, and
end-sealing operations for 10 percent of
total VOC emissions. The application of
side seam coatings to three-pice cans
accounted for 4 percent of total VOC
emissions from surface coating
operations. Analysis of the CMI data
indicates that VOC emissions from
miscellaneous sources, such as cleanup
operations and the storage-or handling
of coatings and solvents, accounted for
approximately 5 percent total VOC
emissions. 4

Based on information contained in the
permit application for a newly
constructed two-piece beverage can
plant using waterbome coating,
distribution of emissions is estimated to
be 10 percent from exterior base coat
operations, -19 percent from lithography/
overvarnish application, 1 percent from
bottom-end coating, 55 percent from
inside spray operations and 15 percent
from the application of end-sealing
compound to aluminum ends.

Data for a three-piece beverage can
facility applying solvent-borne coatings
without add-on controls indicate that
the experior and interior base coat
operation account for 48 percent (24
percent for each operation) of total plant
VOC emissions. Another15 percent is

- attributed to the overvarnish coating
operation, and 15 percent is also
generated from the inside spray coating
operation. End-sealing operations
account for 20 percent of total VOC
emissions from the plant. The
application of side-seam coatings
account for only 2 percent of VOC
emissions.

Analysis of each emission source
resulted in the exclusion from the
proposed standards of side-seam
coating -operations for three-piece cans,

- bottom-coating operations for two-piece
cans, misscellaneous VOC emission
source (cleanup operations and storage
or handling of coatings and solvents)
and end sealing operations. VOC
emissions from side-seaming operations
for three-piece cans account for 2 to 4
percent of total plant emissions,
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Emissions from bottom-coating
operations for two-piece cans are
estimated to be about 1 percent of all
VOC emissions from two-piece can
lines. While emissions from cleanup
operations are potentially significant
where solvent-borne coatings are used,
their significance has decreased and will
continue to decrease as waterborne
coatings replace solvent-borne coatings.
Emissions from the storage and handling
of coatings and solvents are considered
negligible because of the wide use of
sealed containers or closed coating
circulation systems. While low-solvent
end-sealing compounds that meet or
exceed the CTG requirements are being
tested, requisite qualification testing has
not been accomplished. For this reason,
emissions from the application of end-
sealing compounds are excluded from
the standards at this time.

Selection of Affected Facilities

The choice of the affected facility for
this standard is based on the Agency's
interpretation of Section 111 the Act,
and judicial construction of its
meaning.I Under Section 111, the NSPS
must apply to "new sources;" "source"
is defnied as "any building, structure,
facility, or installation which emits or
may emit any air pollutant" [Section
ll1a)(3)]. Most industrial plants,
however, consist or numerous pieces or
groups of equipment which emit air
pollutants, and which might be viewed
as "sources." EPA therefore uses the
term "affected facility" to designate the
equipment, within a particular kird of
plant, which is chosen as the "source"
covered by a given standard.

In choosing the affected facility, EPA
must decide which pieces or groups of
equipment are the appropriate units for
separate emission standards in te
particular industrial context invol cd.
The Agency must do this by examining
the situation in light of the terms and
purpose of Section 111. One major
consideration in this examination is that
the use of a narrower definition results
in bringing replacement equipment
under the NSPS sooner, if, for example,
an entire plant were designated as the
affected facilty, no part of the plant
would be covered by the standard
unless the plant as a whole is
"modified." If, on the other hand, each
piece of equipment is designated as the
affected facility, then as each piece is
replaced, the replacement piece wvill be
a new source subject to the standard.
Since the purpose of Section 111 is to
minimize emissions by the application of
the best demonstrated control

'The most Lmporiant case is ASARCO, Lrx c.
EPA, 578 F-2d 319 (D.C. Cir. 1978).

technology (considering cost. other
health and environmental effects, and
energy requirements) at all new and
modified sources, there is a presumption
that a narrower designation of the
affected facility is proper. This ensurcs
that new emirsion sources within plants
will be brought under the ctvera-e of
the standards as they are installed, This
presumption can be overcome, however,
if the Agency concludes that the
relevant statutory factors (technical
feasibility, cost, energy, and other
environmental impacts] point to a
broader definition. The arplication of
these factors is discussed below.

Four alternatives for the dcI1nation
of an affected facility were LL,'sidered
in the development of the proposed'
standards. These alternatives include (1)
designation of specific equipment such
as the coating application station,
flashoff area, and curing oven as
separate affected facilities; (2)
designation of each coating operation as
an affected facility; (3) designation of an
entire surface coating line as an affected
facility; and (4) designation of the entire
plant as the affected facility.

If each emission point (specific
coating equipment) were designated as
a separate affected facility, separate
emission limits would have to be
prescribed for each piece of equipment.
However, each component of a coating
operation is so closely linked, both
physically and operationally, that
separate emission limits fur each piece
of equipment woald present teclrical
and economic burdens on the plant
owner or operator. In the manuf.acture of
beverage cans, a coater and associated
flashoff area and curing oven may be
used to apply different types of coatings.
each having a different alcwable
emission level, e.g., clear and pignentcd
base coat for two-piece cins or thee-
piece steel sheets. Degna lon of the
emission points as &e affected facility
would require that the standards be
based on either the h~ghest VOC content
coaung that could be used or on an
industry average of VOC content. This
would penalize coaters that, for reasons
of product performance, must use a
coating with an abo'. e-average VOC
content. !n addition enforcement would
be difficult because of the measurement
problems associated with isolating the
VOC emissions from each piece of
equipment.

Treating an entire can line or an entir.
plant-multiple can lines-as an
affected facility has the advantage of
providing flexibility in approacheo to
compliance and ease of enforcement. It
has the disadvantage of permitting
compliance by the elimination of one or

more coating steps and associated
emissions without requiring the
remaining operations to employ the best
sys!em of continuous emission
reduction. Also, designation of an entire
plant or line as an affected facility
would require a much high-r ca-'tal
expenditure to trigger reconstruction
considerations. A madification or
reconstruction to any part of an existing
line or plant could subject the entire
surface coating operation (or the entire
line or plant) to the provisions of the
proposed standard.

Designating each coating operation as
an affected facility would simplify
enforcement and recordkeeping
requirements. Although the equipment
comprising each coating operation is
closely associated. VOC emissions from
coatings used in each operation can he
readily separated for the purposes of
enforcement and recordkeeping. In
addition, the impact of modification and
reconstruction provisions is considered
more reasonable, as compared to the
designation of the entire line or plant as
the affected facility. A modificatioa or
reconstruction to an individual existing
coating operation would not subject all
other coating operations on the line or in
the plant to the proisions of the
proposed standards. Defining each
coating operation as including all VOC
emissions generated from the
application of the coating through the
curing process would ensure that the
best system of continous emission
reduct:on w-i1 be applied to all coating
operations. De!!gnation of a coating
operation, e.g., equpment and coating,
would accommodate situations in which
the same equipment is used to apply
different types cf coatings, each having
a different allawable emisiion lavel.
While such a desvgnation would result
in additional affected facilities, na
specific enforcement problems would
result because cca~tng usage and
production data at the plant level are
maintained from each type of coating.

The following coaIng operations have
been selccted as the affected facilities
for control by Le proposed standards,
because these coating operations
account for the bulk of VOC emissions
from tho 1- ccrage can surface coatig
process, and because control teclinques
-dst for rcducirg VOC emissions from
fhese operations.

For the manufacture of two-piece
be% erage cans, the affected facilities are
each c:.terior base coat oparation.
overvarpish coating operation, and
inside spay-coating operation. For the
manufacture of three-piece beverage
cans, the affected facilities would
include each exterior base coat
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operation, interior base coat operation,
overvarnish coating operation, inside
spray coating operation, and each
interior and exterior coating operation
for steel ends. For the manufacture of
two- or three-piece beverage cans, each
interior and exterior aluminum-end
sheet coating operation would also be
designated as affected facilities.

Selection of Basis of Proposed
Standards

Emission control techniques
Two general emission control

techniques have been identified as
demonstrated emission reduction
systems for beverage can surface
coating operations: (1) low VOC content
coatings, and (2] solvent-borne coating
systems with emissions capture and
control devices.

Elimination of the exterior base coat
was also considered; however, this
-approach was rejectedbecause it is not
applicable to all beverage can surface
coating operations. Numerous
exceptions would be required,
especially for merchant can plants, with
each plant requiring a separate analysis.
In some instances, base coats are
required to provide corrosion resistance,
especially where the packaged product
is shipped by water transportation or
stored in high-temperature, high-
humidity areas. Elimination of a coating,
however, is not precluded as a means of
compliance with the proposed emission
limitations if the owner or operator can
use this option to meet the proposed
emission limit for that operation.

Low VOC content coatings. Low VOC
content coatings applicable to the can
industry include waterborne materials,
no-varnish ink, and UV-curable
overvarish. Walerborne coatings have
been demonstrated in the beverage can
industry for all coating operations with
the exception of end-sealing compounds.
Research and development on water-
based end sealants is being actively
pursued. Discussions with vendors and
canmakeri indicate that acceptable
water-based end-sealants will be
available and demonstrated within two
years.

VOC emissions from waterborne
coatings (or other type coatings) are
dependent on the solvent-to-solids ratio
of the coating, thickness of film applied,
units produced per hour, and the surface
area of each unit. A variety of
waterborne coatings is available. VOC
content of waterborne coatings obtained
from coating and beverage can
manufacturers are summarized in
Chapter 4 and Appendix C of the BID.
For comparative purposes, equivalent
VOC contents expressed as kg per litre

of coating less water'are also included
in the BID. Discussions with the industry
and examination of the literature
indicate that the trend in beverage can
surface coating is toward the use of
waterborne coatings. With few
exceptions, beverage can manufacturers
,either have converted or are in the
process of converting from solvent-
borne coatings to waterborne because of
ease of control and cosf considerations..
All major cannakers, both merchant
and capture, have reported plans to
convert existing solvent-borne lines to
waterborne, and indicate that all future
facilities will use waterborne coatings.

No-varnish inks are specially
formulated inks which cure with gloss
and Scuff resistance properties that, in
some casds, eliminate the need for an
overvarnish coating. The elimination of
a coating step results in a decrease in
solvent emissions from that operation to
zero. However, cans made with no-
varnish inks may not provide the
corrosion resistance required when the
filled cans are stored in high-humidity,
high-temperature environments, or
shipped by water transportation. Also,
the use of no-varnish inks may not
provide the mobility required in some
existing filling lines. In these cases,
beverage-can surface coaters may
choose to apply an over-varnish coating.
During the past year the use'of no-
varnish inks has dropped dramatically.
One merchant canmaker reports a drop
from 80 percent in 1979 to 5 percent in
early 1980.

The use of ultraviolet (UV) turing has
received a great deal of attention in,
recent years. UV curing-is a radiation-
initiated polymerization process for
curing industrial finishes and printing
inks. This technology has been used for
"drying" inks applied in the can and
packaging industries, and for curing
fillers and-coatings in the plywood and
particle-board industry. In the beverage
can industry, UV curing is used with
specially prepared inks and to a lesser
extent with overvarnishes for both two-
piece and three-piece cans. UV-curable
materials essentially contain no VOC.
Emissions are relatively insignificant
and result only from polymerization that

"occurs during the curing process.
However, the use of UV curing is not
applicable to all beverage can surface

;coating operations and, in fact, the trend
is away from their-use.

While high-solids coatings
(approximately 80-percent solids),
powder coatings, and coatings Iiat can
be applied by electrodeposition are in
use for some industrial surface coating
operations, their use in the beverage can

industry is still in the experimental
stage.

Emission control systems. ,lthough
carbon adsorption has been used to
control VOC 6missions from some
industrial processes, its effectiveness on
beverage can surface coating operations
has not been demonstrated The opinion
of the beverage can industry is that
carbon adsorption could be used to
control VOC emissions, but that It
would be prohibitively expensive
because of the high temperatures of the
gas stream to be controlled, The gas
streams would have to be cooled several
hundred degiees prior to entering the
adsorption unit. This would necessitate,
an elaborate and energy-intensive
cooling system. However, should the use
of carbon adsorption become applicable
to the industry in coming years, its use
would not be precluded and provisions
for determining compliance arb included
in the proposed standards.

The only emission control system that
has been demonstrated as effectively
controlling VOC emissions from
beverage can surface coating operations
is incineration. Both thermal and
catalytic incinerators have been used
successfully with solvent-borne coatings
on both two-piece and three-piece
beverage can lines. Thermal incinerators
can achieve at least a 90 percent
reduction in VOC emissions when
operated at a temperature of about 750"
'C (1,400 ° F). However, large amounts of
supplemental fuel may be required to
raise the exhaust gases to incineration
temperature. If heat recovery units are
installed with the incinerator, the energy
consumption may be reduced. Where
control is required, the increasing cost of
natural gas is driving the industry
towards the use of waterborne coatings,

Catalytic incinerators are also
capable of hchieving VOC emission
r'eductions in excess of 90 percent. Their
use requires substantially less energy
than the thermal incinerator because of
the lower incineration temperature, If
heat recovery is used in conjunction
with the catalytic units, they become
more attractive economically. However,
there are restrictions on the applicability
of catalytic incinerators because many
of the coatings used ih beverage can
industry contain components that may
foul or mask the catalyst. This may
greatly reduce the active catalyst life,
resulting in higher incinerator operating
costs. Consequently, the use of catalytic
incinerators is normally limited to those
plantd that use only a few different
coating formulations with ingredients
that do not haVe an adverse effect on
the catalyst.
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Regulatory alternatives
Based on the analysis of be% erage can

surface coating emission sources and
pollutants, and with consideration of the
environmental, energy, and economic
impacts resulting from application of the
control technology discussed abo% e,
three regulatory alternatives were
selected for consideration. While the use
of solvent-borne coating and
appropriate emission control systems is
an available control option, the trend in
the industry is toward the use of
waterborne coatings. With few
exceptions, can plants constructed in
the past five years use waterborne
coatings. One canmaker who
constructed solvent-borne lines within
the past five years has recently
announced plans to convert to
waterborne coatings because of
increasing energy costs. In addition,
practically all major beverage can
makers have either converted existing
solvent-borne lines to waterborne or are
in the process of doing so. Because of
the industry trend to waterborne
coatings, primarily because of energy
considerations, the regulatory
alternatives emphasize the use of best
available waterborne coatings.
However, for those operations where
waterborne coatings may not provide
the desired coating finish, some
manufacturers may choose to use
solvent-borne coatings in combination
with thermal or catalytic incineration.
This option is not precluded under the
regulatory alternatives as long as
equivalent emissions are equal to or less
than those attainable from the use of
waterborne coatings.

Regulatory Alternative I is to forego
development of a New Source
Performance Standard (NSPS) for
beverage can surface coating
operations. Under this alternative,
emissions from beverage can plants
would be controlled by State
Implementation Plans (SIPs). Existing
beverage can plants located in ozone
nonattainment areas woud be subject to
emission limitations based on
recommendations in the control
technique guideline (CTG) document for
beverage can surface coating
operations. New plants located in ozone
nonattainment areas would be required
to limit emissions to the lowest
achievable emission rate (LAER) and
new plants in attainment areas to best
available control technology (BACT).
The emission limits recommended in the
CTG were based on the use of the best
waterborne coatings available at that
time. Since publication of the CTG,
waterborne coatings with lower VOC
content have been developed and
commercialized.

Regulatory Alternatl e l1 is based on
emission levels thit .% oLld result from
the use of best available waterborne
coatings for all coating operations and
water-based materials for end-se ling
operations.

Regulatory Alternative III is identical
to Regulatory Alternative 11 with the
exception that no-varnish irks or UV-
curable overvarnishes would be
required in lieu of waterborne coatings
for overvarnish coating operaticns.

En iroanaer tal impact
The environmental impact of each

regulatory alternative was computed as
the VOC emission reduction that would
be achieved relative to the emissions
allowed under State regulations based
on the recommended CTG limits.

Regulatory Alternative I (no NSPS) is
the baseline. The current level of VOC
emissions from existing plants would be
maintained, and new plants vould be
required to meet the same emission
limits.

The implementation of Regulatory
Alternative II (waterborne coatings)
would result in an overall VOC emission
reduction of about 4,80 Mg per year in
the fifth year of applicability of the
proposed standard, a 32 percent
reduction from Regulatory Alternative I
for new facilities. Specifically, VOC
emissions from two-piece beverage can
surface coating operations (exterior
base coat, overvarnish coating and
inside spray coating) would be reduced
by 4,100 Mg in the fifth year. a 32
percent decrease from the baseline level
of emissions. VOC emissions from three-
piece beverage can sheet coating
operations (interior base coat. exterior
base coat, and overvarnish coatings)
would be reduced by 54 Mg, an 8
percent reduction from the baseline
emissions. VOC emissions from inside
spray operations for three-piece cans
would be reduced by 310 Mg in the fifth
year, a reduction of 52 percent from the
baseline. Emissions from the interior
and exterior coatings applied to the
sheets from which aluminum or steel
ends are formed would be reduced by
333 Mg, a 52 percent decrease from the
baseline.

The application of Regulatory
Alternative Ill (waterborne coatings in
combination with no-varnish inks or
UV-curable overvarnish coatings) would
result in a VOC emission reduction of
about 6,200 Mg per year in the fifth year.
as compared to the baseline. VOC
emissions from two-piece can-coating
operations would be reduced by 5,400
Mg in the fifth year. a 42 percent
reduction from baseline. VOC emissions
from three-piece can sheet-coating
operations (interior, exterior, and

ovErvarmish coatings) would ha rcduzd
by 150 Mg in the fifth ye-ar a 23 pazcnnt
redaction from the baseline. Emriuns
fLom the inside spray coating operation
would be reduced by 311 Mg, the samne
reduction that would be achieved byc
Regulatory Alternative IL VOC
emissions from the coating of steel or
aluninum sheet stock for endz redrzad
by 333 Mg., the same reduction that
would be ac:icved by Regulatory
Alternative It.

No impact on water pollution. solid
waste disposal, or noise pollutlon as
c,-mparcd to baseline levels is expected
to occur from either Regulatory
Alternative UI or 11.

Energy impact

The application of can coating;
requires energy in the form of elactricity.
natural gas and, in some instanGces, other
fossil fuels. Electricity is used to power
coating equipment, sheet and can
conveyors, ventilating blowers at the
coater and flashoff areas, oven
circulating and exhaust blowers, and
incineration system blowers. Natural
gas is used as fuel for drying and curing
ovens.

Regulatory Alternative H (waterbome
coatings) would result in an annual
overall decrease in energy requirements
of about 36,000 gigajoules in the fifth
year. This net energy reduction results
from the use of less coating per can
because of higher solids content of the
waterborne coatings upon which
Regulatory Alternative II is based. The
use of less coating reduces the amount
of VOC and water that must be
evaporated in the curing oven and
therefore reduces energy requirements.
The fifth-year impact would be a
decrease in energy consumption
equivalent to 34 million cubic feet of
natural gas per year. Energy
requirements for two-piece can coating
operations would be reduced by 27,000
GJ by 1985, a 2 percent reduction from
the baseline. Energy requirements for
three-piece can sheet-coating operations
(interior base coat, exterior base coat,
and overvarnish coating) would be
reduced by 4.500 GJ, a 5 percent
reduction from the baseline. Energy
requirements for the inside spray
coating operation would be reduced by
1,000 GJ, a 2 percent reduction. Energy
requirements for the coating of sheet
stock for aluminum or steel ends would
be reduced by 4=200 GJ by the fifth year
a 2 percent reduction. If solvent-borne
coatings and incineration are used to
attain the proposed standards, energy
requirements for a two-piece can line
would be increased by 160 percent over
the base case and for a three-piece can
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line by 140 percent. These percentages
represent increases of energy
requirements for the coating operations,
not the entire can line.

The application of Regulatory
Alternative III (waterborne coatings and
no-varnish inks or UV-curable
overvarnish coatings) would result in an
annual decrease in energy requirements
of about 920',0'00 gigajoules in the fifth
year. The greatest part of the net energy
reduction under this regulatory
alternative results from the use of no-
varnish inks or UV-curable overvarnish
coatings. Two-piece can coating energy
requirements would be reduced by
880,000 GJ, a 35 percent decrease from
-the baseline requirements. Energy "
requirements for Three-piece can sheet-
coating operations and forming
operations (inside spray coating) would
be reduced by 32,000 GJ and 1,000 GJ,
respectively, a 36 and 2 percent
decrease, respectively. Energy
requirements for end coating operations
would be reduced by 4,200 GJ in the fifth
year, a 2-percent reduction, the same
reduction as would be achieved by
Alternative IL If solvent-borne c6atings
and incineration are used to attain the
proposed standard, energy requirement
,for a two-piece can line would be
increased by 73 percent ove thebase.
case and for a three-piece can line by
120 percent.
Economic impact

A discounted cash flow approach was
used to analyze the economic impact of
each regulatory alternative. Impacts are
estimated for four types of beverage can
production facilities: (1) three-piece
sheet-coating operations, (2) three-piece
can-forming (inside spray) operations,
(3) steel and aluminum end coating
operations, and (4) two-piece aluminum
or steel can fabrication operations.
Because the costs of applying end-
sealing compound to steel or aluminum

-ends are essentially the same for
solvent- and water-based materials, no
economic impact analysis was
considered necessary.

Thd regulatory alternatives assume
current levels of capital requirements,
annualized costs, and product prices
(i.e., current return on investment [ROI])
would be maintained.

No economic impacts on the beverage
can industry are expected to occur
under Regulatory Alternative II or III.
Among the control options considered
for each production facility, there is at'

--least one whose cost is equal to or less
than the cost of complying with the -
baseline level of control. The use-of low-
solvent coatings upon which Regulatory
Alternatives II and III are based does
not require any capital expenditures

oi~er the base case and also requires less
energy to evaporate VOC and water in
the curing oven. If no standards were
developed (Regulatory Alternative I),
economic analysis shows that firms

I buiding nei production facilities have
a4 economic incentive to achieve a
greater level of control than is currently
required by the SEP's. However, if an
owner or operator chooses to use
solvent-borne coatings with add-on
controls, an economic impact would
result. This impact is discussed below.
, The use of incineration would have an

effect on product price or return on
investment (ROI), and would require an
additional capital outlay by three-piece
can makers. Under Regulatory
Alternative II, firms building new
facilities involved in the production of

-.three-piece cans (sheet coating -
operations, can'forming operations, and
end coating operations) would havb to
increasethe output price by 1 percent, or
absorb" the additional costs and accept a
cut in the rate of return from I to 10
percentage points, Under Regulatory
Alternative MI, output prices would
increase about 1 percent If the
additional costs were passed along to
the customer. The ROI impacts would be
roughly similar to those occurring under
Regulatory-Alternative II. Under both
alternatives, adoptinrg the incineration
options would increase the capital
requirements by approximately 10
percent for each of the three types of
production facilities.

The use of incinerationwould also
have an economic impact on two-piece
canmakers. For either Regulatory
AlternatiVe II or III, if the additional
costs were absorbed, ROI would decline
from 2 to 6 percentage points, depending
on plant size. Additional capital outlays
would amount to between 2 and 5
percent of the capital required to meet
the SIP level of control.

-Some canmakers may elect to use
solvent-borne coatings and incineration
because of customer specifications or
other reasons. In these cases, capital
and operating costs would be higher
than in the base.case. While some
negative economic impacts would result,
they are considered acceptable and
would not adversely affect the industry.

-Selection of Beest System-of Continuous
Emission Reduction
Although Regulatory Alternative I -

would result in greater reductions in
VOC emissions and energy
requirements than Regulatory
Alternative H, implementation of
Regulatory Alternative III would require
the use of UV-curable coatings or no-
varnish-inks for overvarnish coating

-operations. However, UV-curable

coatings and no-varnish inks cannot
provide surface qualities and corrosion
resistance necessary to meet all
customer usages, and industry data
indicate a trend away from the use of
these coating. Furthermore, analysis of
the industry indicates the infeasibility of
begmenting the industry int6 discrete
units that can or cannot use no-varnish
inks or UV-curable overvarnishes.
Because these coatings are not
applicable to all segments of the
industry, this alternative'was not
selected as the basis of the proposed
standards.

Under Regulatory Alternative II, the
use of waterborne coatings for all
surface coating operations would reduce
yOC emissions by-about 4,800 Mg per
year in the fifth year of applicability, a
32 pergent reduction from the baseline
represented by Regulatory Alternative I,
No other adverse environmental Impacts
would result from implementation of thli
alternative. Energy requirements would.
be reduced by about 36,000 GJ/yr in the
fifth year, a 2 percent reduction from the
.baseline. No adverse economic impact
would result from application of
Regulatory Alternative II unless the
plant owner or operator chose to
incinerate VOC emissions to achieve the
proposed emission limits based on the
use of waterborne coatings. Increased
capital and operating costs associated
with incineration are considered
acceptable. Based on the assessment of
environmental, energy, and economic
impacts, Regulatory Alternative II was
selected as the best system of continous
emission reduction for the basis of the
proposed standard.

.Selection of Format for the Proposed
Standards

Anumber of formats could be used to
limit VOC emissions from beverage can
surface coating operations. The format
must be compatible with any of the
compliance techniques that may be used
in the industry and with any new
techniques that might be developed In
coaring years, Standardd for the control
of VOC emissions could be expressed In
terms of (1) the concentration of VOC in
exhaust gases, (2) the mass of emissions
per unit of production, (3) the mass of
emissions per volume of coating applied,
less water, (4) the mass of emissions per
-volume of coating solids applied, or (5)
an overall percentage reduction.
* One advantage of standards

expressed in terms of the concentration
of VOC in the exhaust gases would be
that only a single sample would be
needed-to determine compliance.
However, the concentration format
would have several disadvantages,
Emission testing would be necessary,
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regardless of the compliance technique;
emission tests would be required for
every stack that exhausts gases to the
atmosphere. Although the general
provisions of 40 CFR 60 prohibit the
addition of dilution air to exhaust gases,
the presence of dilution air would be
difficult to detect with certainty. Also,
there are no currently available test
methods to directly measure VOC
concentrations in exhaust streams.

With a standard expressed in terms of
mass of VOC per unit of production,
compliance would be relatively simple
to demonstrate when waterborne
coatings are used, but would be more
difficult with the use of a capture system
and emission control device. For
waterborne coatings a weighted
averaged of the VOC content of each
coating used would be determined and
multiplied by the volume used over a
given time period. This value would be
divided by the production during that
same time period to give the VOC
emissions per unit of production. When
emission control devices are used, the
VOC emissions could be determined by
stack test and the emissions could again
be divided by the production to yield the
VOC emissions per unit of production.
However, a standard expressed in terms
of production would require extensive
recordkeeping provisions for production
data. This format would not be very
flexible in accommodating the range of
coating thicknesses that are used by the
industry to meet the requirements of the
many types of beverage cans produced
by the industry, especially in the case of
merchant can plants. This format would
penalize those coaters that, for reasons
of product performance, must use an
above-average coating thickness.

Standards expressed in terms of mass
of VOC emissions per volume of coating,
less water, have the advantage of being
compatible with the format used in the
CTG and are currently being adopted by
most States. Furthermore, they have
been accepted by both canmakers and
coating suppliers.

Standards expressed in terms of the
mass of VOC emissions per volume of
coating solids overcome the problems
associated with the first two formats.
Stack testing would not be required
unless add-on controls were used.
Furthermore, it is applicable in those
cases where a coater may choose to
eliminate a coating step, substitute no-
varnish inks, or use a radiation-curable
coating.

A format requiring an overall
percentage reduction is not compatible
with compliance by the use of
waterborne coatings because it would
not directly give credit to those facilities

which use coatings with low-solvent
content.

For these reasons, the format selected
for the proposed standard Is expressed
in terms of the mass of VOC per volume
of coating solids.
Selection of Numerical Emission Limits

The numerical limits selected for the
proposed standards are based on the
use of waterborne coatings for all
surface coating operations. Waterborne
coatings are available and in use for all
beverage can surface coating
operations. In selecting numerical
emission limits, the range of VOC
contents of currently available coatings
either in use or under qualification, the
extent of such use, and the applicability
to all beverage can surface coating
requirements were considered.
Numerical emission limits are not based
on the lowest VOC-content coating
identified but rather on the coating
considered to the applicable for all
requirements within each coating
process. Emission limits and rationale
for these selections are presented below.

Lower VOC-content waterborne
coatings for the exterior base coat, other
than clear base coats, for two-piece
steel or aluminum cans range from 0.23
kilogram to 0.36 kilogram per litre of
coating solids. One widely used coating
has a VOC content of 0.29 kilogram per
litre of solids. This coating is considered
typical and therefore 0.29 kilograms
VOC per litre of solids was selected as
the proposed emission limitation for
two-piece can exterior base coating
operations. Clear base coats for two-
piece beverage cans are similar to
overvarnish and are therefore subject to
the same emission limits as for the
overvarnish coating operation.

Lower VOC-content overvarnishes for
two-piece cans, three-piece steel sheets
and clear base coats for two-piece steel
and aluminum cans range from 0.26 to
0.50 kilogram VOC per litre of coating
solids. Overvarnishes and clear base
coatings must be compatible with a
wide range of inks that are used to give
beverage cans the distinctive
appearance required for product
recognition. In order to provide
flexibility and compatibility with a wide
range of inks, the proposed emission
limitation for overvarnish and clear
base coat operations was based on a
commercially available coating with a
VOC content of 0.40 kilograms per litre
of solids.

Waterborne inside sprays currently in
use or under qualification for two-piece
beverage cans contain from 0.83 to 0.95
kilograms of VOC per litre of coating
solids. One coating, which has a VOC
content of 0.89 kilograms per litre of

solids, accounts for 75 percent of the
waterborne usage. Therefore this
coating was used as the basis of the
proposed emission limitation for two-
piece inside spray-0.89 kilograms VOC
per litre of coating solids.

For three-piece can inside spray, a
lower VOC-content material can be
used because a lance-type spray device
applies the coating to the inside of the
body shell before the bottom is
attached. One three-piece can inside
spray containing 0.64 kilogram VOC per
litre of coating solids was identified as
under qualification by a niajor beverage
can manufacturer. Two lower VOC-
content coatings, 0.58 and 0.61 kilograms
per liter of coating solids were also
identified as under consideration for
qualification, but were not selected as
the basis of the standards because of
their status.

Materials with low solvent-borne
content used for three-piece can sheet
interior base coating commercially
available or under qualification have a
VOC content of 0.50 to 0.53 kilogram per
litre of coating solids. The 0.50 coating is
commercially available and is being
used by at least one beirerage can
maker. Consequently, 0.50 kilograms
VOC per litre of solids was selected as
the proposed emission limitation for
interior base coating of steel sheets for
three-piece cans.

Two materials, both with 0.50
kilograms VOC per itre of coating
solids, are commercially available for
exterior base coating of steel sheets for
three-piece cans. These coatings were
selected as the basis for sheet exterior
base coating. The proposed emission
limitation was established at 0.50
kilograms VOC per litre of coating
solids.

For both exterior and interior coating
of steel or aluminum end sheets,
coatings with VOC content of o.48 to
0.52 kilograms per litre of coating solids
were Identified as being in use or under
qualification. A coating with a VOC
content of 0.50 was identified as being in
commercial use for the exterior coating
operation. Consequently, the proposed
emission limitation for exterior coating
of end stock was based on the coating in
commercial use and set at 0.50 kilogram
VOC per litre of coating solids. The
average 0.50 kilogram per litre of coating
solid of the coating being qualified for
interior coating of end sheet stock was
selected as the proposed emission
limitation.

Although the majority of end-sealing
compounds currently in use throughout
the industry is solvent-based, many
States have adapted regulations which
require beverage can surface coating
lines to meet the emission limitations
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recommended in the CTG. New higher
solids solvent-based compounds that
meet the CTG emission limitations are
being evaluated by the beverage can
surface coatingindustryforboth soft
drinks and beer. Water-based end-
sealing compounds with even lower
emissions are at about the same stage ol
development. These compounds use
water as the carrier, with the only VOC
content in the form of pH adjusters or
oils. The few problems experienced
have been attributed to lack of
experience in application of the water-
based material and in storage and
handling of the ends after application of
the end-sealig compound.

'The Administratorbelieves that these
end-sealing compounds will be fully
tested and applicable for use on
beverage cans within two years because
the new end-sealing c6mpounds require
a qualification period of 12 to 18 months

.- Consequently, to allow for the
completion of these qualification
studies, no standard will be proposed
for the application of end-s ealing
compounds at tis time. A standard will
be proposed after the higher solids
solvent-based or the water-based end-
sealing compounds have been qualified
for use in the beverage can industry. It i,
anticipated that this will occur by 1982.
This action is consistent with the
qualification testing schedules currently
underway as part of the CTG programs.

Modification/Reconstruction
Considerations

The history of steady growth by the
beverage can industry has led many
owners and operators to look for ways
to increase production capacity.'
Increased production capacity is usually
accomplished by increasing line speed,
adding a nevw line, or building a new
plant. Many manufacturers have found
that the design speed of existing
beverage can coating operations could
-be increased by replacing or modifying
the drive motors, electrical controls, or
both. All such changes that result in a
capital expenditure, as defined in 40
CFR 60.14, would subject the existing
facility to the provisions of the proposed
standards, if the modification-causes
increased emissions. However, the
control techniques on which the
proposed standards are based can be
applied to existing beverage can coating
operations that undergo a modification.
A conversion would require only minor
changes in the coating equipment. The
use of this control technique as a retrofil
on existing coling operations is well
documented in the literature.

Existing beverage can surface coating
operations i'ndergoing -a reconstruction,
as defined in 40 CFR 60.15, would also

be subject to the proposed standards. As
previously discussed, the conversion to
waterborne coating could be
accomplished with only minor changes
in coating equipment.

Selection of Monitoring Requirements
Although there are no monitoring

requirements for affectedfacilities that
use waterborne coatings, monthly
performance tests are required as
specified in the following section. For
affected facilities that use a capture
system and controloevice, monitoring
requirements are specified in addition to
monthly performance testing.

Monitoring requirements are included
in standards of performance to provide
a means for ensuring proper operation
and maintenance of emission control
systems and to provide plant and
enforcement personnel with sufficient
data to determine compliance with the
proposed standards. In the case of the
beverage can surface coatingindustry,
monitoring is required only when a
captuie system and incineration are
used to comply with the standards. Tvo.
types of emission control systems can
be used, incineration and carbon
adsorption. Monitoring isi:equired only
for incineration systems.

The proposed standards would
require the plant owner or operator t6
measure the incinerator opeiating
temperature during each test of
incinerator efficiency. Monitoring would
then consist of recording the
temperature parameters on a continuous
basis. For those facilities using catalytic
incineration, the plant owner or operator
would be required to continuously
monitor the gas temperature, both
upstream and downstream of the
catalyst bed, as a decline in the
temperature difference beteen the inlet
and exhaust or a decline in the
temperature before ihe catalyst would
be indicative of a reduction in a catalyst
activity.
Selection of Performance Test Methods

The s'election of a format for the
proposed standards in terms of mass of
VOC per volume of coating solids limits
the choice of performance test methods
to a mass balance of all coatings and
diluent VOC-solvent used during the test
period. Where a capture and emission
control system are used,-capture and
destruction or removal efficiencies are
required for the mass balance to
determine VOC discharged to the

t atmosphere. Choice does exist, however,
in the manner of obtaining the input
data for the mass balance and the
frequency of testing.

The performance test may be done on
a one time basis upon startup or it can

be done on a recurring basis. Requiring
only an initial performance test on
startup reduces the workload on the
owner or operator but is not as effective
for ensuring continual compliance as
periodic performance testing. On the
other hand, periodic performance testing
imposes additional recordkeeping
requiements. However, the data
required for periodic performance
testing are collected and maintained by
the source as part of production and
inventory records. Periodic performance
testing provides a better enforcement
tool and the additional effort is
considered reasonable. Because most
can makers maintain the coating data on
a calendar month basis, requiring
periodic performance testing on a
monthly basis is considered reasonable,

The data required for a mass balance
performance test include mass or
volume and density of each coating and
diluent solvent used, volume percent
solids in each coating used, and weight
percent VOC in each coating used. Mass
or volume of each coating and diluent
solvent used is obtainable from
company records; density and weight.
percent VOC from analyis using
Reference Method 24, or from data
provided by the coating supplier.
Volume percent solids must be obtained
from coating suppliers.

The use of coating supplier data
results in the minimum cost to the owner
or operator because the data are
generally available in the form of a
coating specification sheet. However,
the procedures used In determining the
weight and volume percent composition
can vary. Some suppliers base their
coating specifications on a theoretical
method, e.g., use of ASTM 2369 to
determine weight fraction volatile
matter and solids and theoretical weight
fraction of water to determine weight
fraction of-VOC. Volume fraction of
solids is determined by calculations
usig the theoretical density of.either
VOC or solids.

The use of Reference Method 24 to
provide data required in determining the
VOC content of a coating has the
advantage of using the same procedures
for all coating suppliers, thereby
providing a common basis for
comparison, However, volume fraction
solids cannot be directly determined
using Reference Method 24, coating
supplier data being specified for this
parameter.

Consequently, the use of data
provided by the coating supplier is
specified as the source of coating
informatipn rdqtired for the
performance test. However, Reference
Method 24 "Determination of Volatile
Matter, Water Content, Density, Volume
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Solids, and Weight Solids of Surface
Coatings" would serve as the primary
source of data from which the VOC
content of the coatings would be
determined for the purposes of
enforcement.

Industry data indicate the major can
manufacturers would probably achieve
compliance with the proposed standards
through the use of waterborne coatings.
With few exceptions, beverage can
coating facilities constructed during the
past 5 years were designed for the use of
waterborne coatings. In addition, all
major manufacturers have converted or
are in the process of converting to
waterborne coatings. However, a small
number of owners or operators may
elect to achieve compliance with the
proposed emission limits through the use
of a capture ststem and emission control
device to reduce VOC emissions from
solvent-borne coatings. The use of an
emission control system necessitates a
test method to determine he destruction
efficiency and the concentration of VOC
in the exhaust gases in and out of the
incinerator. Data obtained by Reference
Method 25, "Determination of Total
Gaseous Nonmethane Organic Emission
as Carbon," would be used to calculate
the destruction efficiency of
incinerators. Reference Method 1 would
be used for sample and velocity
transverse, Reference Method 2 for
velocity and volumetric flow rate,
Reference Method 3 for gas analyses,
and Reference Method 4 stack gas
moisture.

Table 1.-Disbbugon of VOC Emissions

Drawx prn

fld~f ov n

2-pece akwwwm or steel cmms
Exteor bose coot oporoon ..... 075 025
Overfarish coeMg operatn .. ".75 .25
k-sde spray co pe-g oeo 80 .20

3ce swe cent
Exteor bose coat ope-ation 10 .90
Ierw bose cost opeabwon. 10 .90
Oveaash coting opration 10 90
Insde spray coaing operaion .... 80 .20

Steel endw
ExeIo coeg operbon....... 10 90
kteror coang operbon -_ .10 90

No standard method exists to
determine the capture efficiency of an
emission control system. The owner or
operator would be required to use a
procedure acceptable to the
Administrator, which may include the
use of the emission distributions
between the coater and oven specified
in the standards.

Limited information is available on
the distribution of emissions between
the cure oven and coater/flashoff. The
owner or operator of an affected facility

may use the emission distributions
shown in Table I or may use other
values acceptable to the Administrator.
The values shown in Table 1 are based
on information presented in the CTG,
Control of Volatile Organic Emissions
from Fisting Stationary Sources,
Volume II: Surface Coating of Cans,
Coils, Paper, Fabrics, Automobiles, and
Light-Duty Trucks; data from tests
conducted by EPA and State agencies;
and discussions with industry. Industry
representatives agree that the values in
Table 1 are representative of the
industry. Comments on the emission
distributions shown in Table I aie
invited. These values can be used to
simplify the determination of control
system capture efficiency.

Impacts of Reporting Requirements

A reports impact analysis for the
beverage can surface coating industry
was prepared in response to the U.S.
Environmental Protection Agency (EPA)
guidelines for implementing Executive
Order 12044 (44 FR 30988, May 29,1979).
The purpose of the analysis is to
estimate the economic impact of the
reporting and recordkeeping
requirements that would be imposed by
the proposed standards and by those
appearing in the General Provisions of
40 CFR Part 60. Included in the analysis
are the rationale for the selection of the
proposed requirements, an evaluation of
the major alternatives considered prior
to the selection of the proposed
requirements, and a description of the
information required by the General
Provisions and by the proposed
standards. A copy of the reports impact
analysis is included in Subcategory U1-I
of the beverage can docket (EPA Docket
No. OAQPS A-80-4).

Based on the reports impact analysis,
a total of 12 industry person-years
would be required to comply with the
recordkeeping and reporting
requirements through the first five years
of applicability.
Public Hearing

A public hearing will be held to
discuss the proposed standards in
accordance with Section 307(d)(5) of the
Clean Air Act. Persons wishing to make
oral presentations should contact EPA
at the address given in the Addresses
section of this preamble. Oral
presentations will be limited to 15
minutes each. Any member of the public
may file a written statement before,
during, or within 30 days after the
hearing. Written statements should be
addressed to the Central Docket Section
address given in the Addresses section
of this preamble.

A verbatim transcript of the hearing
and written statements will be available
for public inspection and copying during
normal working hours at EPA's Central
Docket Section in Washington. D.C. (see
Addresses section of this preamble).

Docket
The docket is an organized and

complete file of all the information
submitted to or otherwise considered in
the development of this proposed
rulemaking. The principal purposes of
the docket are (1) to allow interested
parties to readily identify and locate
documents so that they can intelligently
and effectively participate in the
rulemaking process, and (2) to serve as
the record in case of judicial review.

Miscellaneous
As prescribed by Section 111.

establishment of standards of
performance for beverage can surface
coating operations was preceded by the
Administrator's determination (40 CFR
80.16, 44 FR 49222, dated August 21,
1979) that these sources contribute
significantly to air pollution which may
reasonably be anticipated to endanger
public health or welfare. In accordance
with Section 117 of the Act, publication
of this proposal was preceded by
consultation with appropriate advisory
committees, independent experts, and
Federal departments and agencies. The
Administrator will welcome comments
on all aspects of the proposed
regulation, including economic and
technological issues, and test methods.

Comments are invited on the
designation of individual coating
operations as the affected facilities.
Comments are also invited on the use or
development of high-solids or water-
based end-sealing compounds and on
the emission distribution shown in
Table 1. Any comments submitted to the
Administrator on these issues, however,
should contain specific information and
data pertinent to an evaluation of the
magnitude and severity of its impact
and suggested alternative courses of
action that would reduce or eliminate
this impact.

It should be noted that standards of
performance for new sources
established under Section 111 of the
Clean Air Act reflect

4 * "application of the best technological
system of continuous emission reduction
which (taking into consideration the cost of
achieving such emission reduction, any
nonair quality health and environental
Impact and energy requirements] the
Administrator determines has been
adequately demonstrated [Section 111 (a]l(]l.

Although there may be emission
control technology available that can
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reduce emissions below those levels
required to comply with standard of
performance, this technology mightnot
be selected as the basis of standards of
performance due to costs associated
with its use. Accordingly, standards of
performance should not be viewed as -
the ultimate in achievable emission
control. In fact, the Act required (or has,
the potential forrequiring) the
imposition of a more stringent emission
standard in several situations.

For example, applicable costs do not
necessarily play-as prominent a role in
determihing the "lowest achievable
emission rate" for new or modified
sources locating in nonattainment areas,
i.e., those areas where statutorily-
mandated health and welfare standards
are being violated. In this respect,
Section 173 of the Act requires that new
or modifiedsources constructed in an
area where ambient pollutant
concentrations exceed the National
Ambient Air Quality Standard (NAAQS)
must reduce emissions to the level that ,
reflects the "'lowest achievable emission
rate" (LAER), as defined in Section
171(3) for such category of source. The
statute defines LAMR as that rate of
emissions based on, the following,
whichever-is more stringent:

(A) The most stringent emission limitation
which is contained in'the implementation
plan of any state for such class or category of
source, unless the owner or operator of the
proposed source demonstrates that such
limitations are not achievable, or

(13) The most stringent emission limitation
which Is achieved in practice by such class or
category of source.
In no event can the emission rate exceed
any applicable new source performance
standard [Section 171(3)].

A similar situation may arise under
the prevention of significant
deterioration of air quality provisions of
the Act [Part C). These provisions
require that certain sources Ireferred to
In Section 169(1]] employ "best
available control technology" (BACT) as
defined in Section 169(3) for all
pollutants regulated under the Act. Best
available control technology must be
determined on a case-by-case basis,
taking energy, environmental and
economic impacts and other costs into

,account. In no event may the application
of BACT result in emissions of any
pollutants which will exceed the
emissions allowed by an applicable
standard established pursuant to
Section 1I1 (or 112 of the Act.

In all events, State Implementation
Plans (SIP's) approved or promulgated
under Section 110 of the Actmust
provide for the attainment and
maintenance of NAAQS designed to
protect public health and welfare. For

this purpose, SIP's must in some cases
require greater emission reduction than
those reqiired by standards of
performance fornew sources.

Finally States are free under Section
116 of the Act to establish even more
stringent emission limits than those
established under Section 111 or those
necessary to attain or maintain the
NAAQS under Section 110. Accordingly,
new sources may insome cases be
subject to limitations more stringent
than standards of performance under
Section 111, and prospective owners ind
operators of new sources should be
aware of this possibility in planning for
such facilities.

This regulation will be reviewed four
years from the dateof promulgation as
required b, the Clean AirAct. This
review will include an assessment of
such factors as the need for integration
with other programs, the existence of
alternative methods, enforceability,
improvements-in emission control
technology, and reporting requirements.
The reporting requirements in this
regulation will be reviewed as required
under EPA's sunset policy for reporting
requirements inregulations.

Section 317 of the Clean Air Act
requires the Administrator to prepare an
economic impact assessment for any
new source standard of performance
promulgated under Section 111(b) of the
Act. An economic impact assessment
was prepared for the proposed
regulations and f-other regulatory
alternatives. All aspects of -the
assessment were considered in the
formulation of the proposed standards
to insure that the proposed standards
would represent the best system of
emission reduction considering costs.
The economic impact assessment is
included in the Background Information
Document.

Dated: November 19, 1980.
Douglas M. Costle. -
Administrator.

PART 60-STANDARDS OF
PERFORMANCE FOR NEW
STATIONARY SOURCES

It is proposed that40 CFR Part 60 be
amended by adding a new Subpart WW
as follows:

Subpart WW-Standards of Performance
for the Beverage Can Surface Coating
Industry

Sec.
60.490 Applicability and designation of

affected facility.
60.491 Definitions.
60.492 Standards for volatile prganic

compounds.

Sec.
60.493 , Performance test and compliance

provisions.
60.494 Monitoring of emissions and

operations.
60.495 Reporting and recordkeeping

requirements.
60.496 Test methods and procedures.

Authority.-Sections 111 and 301(a) of the
Clean Air Act, as amended [42 U.S,C. 7411
and 7601(a)], and additional authority, as
noted below.
Subpart WW-Standards of
Performance for the Beverage Can
Surface Coating Industry
§ 60.490 Applicability and designation of
affected facility.

(a) The provisions of this subpart
apply to the following affected facilities
in beverage can surface zoating,
beverage can sheet coating, and
beverage can end coating lines: each
interior base coat operation, over-
varnish coating operation, inside spray
coating operation, aluminum- or steel-
end interior coating operation, and
aluminum- or steel-end exterior coating
operation. -

(b) The provisions of this subpart
apply to any affected facility which is
identified in paragraph (a) of this section
and commences construction,
modification, or reconstruction after
November 26, 1980.
§ 60.491 Definitions.

- (a) All terms which are used in this
subpart and are not defined below are
given the same meaning as in'the Act
and in Subpart A of this part."Aluminum end" means the aluminum
top end for three- and two-piece
beverage cans.

"Beverage can" means any two-piece
steel or aluminum container or three-
piece steel container in which soft
drinks or b eer, including malt liquor, are
packaged. The definition does-not
include containers in which fruit or
vegetable juices are packaged.

"End interior coating operation"
means the system on each beverage can
surface coating or sheet coating line
used to apply a coating, which isolates
the contents of the beverage can, to the
steel or aluminum sheets from which
ends for two-piece and three-piece
beverage can are manufactured. The end
interior coating operation consists of the
coating application station, flashoff
area,.and curing oven.
- "End exterior coating operation"
means the system on each beverage can
surface coating or sheet coating line
used to apply a protective coating to the
aluminum or steel sheets from which the
ends for two-piece and three-piece
' beverage cans are manufactured. The
end-exterior coating operation consists
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of the coating application station,
flashoff area. and curing oven.

"'Exterior base operation" means the
system on each beverage can surface
coating or sheet coating line used to
apply a coating to the exterior of a two-
piece beverage can body or to the steel
sheets from which three-piece beverage
can bodies are made. The exterior base
coat provides corrosion resistance and a
background for lithography or printing
operations. The exterior base coat
operation consists of the coating
application station, flashoff area, and
curing oven. The exterior base coat may
be pigmented or clear (unpigmented).

"Interior base coat operation" means
the system on each beverage can
surface coating or sheet coating line
used to apply a coating to the steel
sheets from which three-piece beverage
can bodies are formed. The interior base
coat is the first layer of the protective
coating which isolates the contents of a
three-piece beverage can from the metal
can body. The interior basecoat
operation consists of the coating
application station, flashoff area, and
curing oven.

"Inside spray coating operation"
means the system on each beverage can
surface coating line used to apply a
coating to the interior of a two- or three-
piece beverage can body. This coating
provides a protective film between the
contents of the beverage can and the
metal can body. The inside spray
coating operation consists of the coating
application station. flashoff area, and
curing oven. Multiple applications of an
inside spray coating are considered to
be a single coating operation.

"Overvarnish coating operation"
means the system on each beverage can
surface coating or sheet coating line
used to apply a coating over ink that
reduces friction for automated beverage
can filling equipment, provides gloss.
and protects the finished beverage can
body from abrasion and corrosion. The
overvarnish coating is applied to the
steel sheets from which three-piece
beverage can bodies are made and to
two-piece beverage can bodies. The
coating operation consists of the coating
application station, flashoff area, and
curing oven.

"Steel end" means the beverage can
ends which are formed from surface
coated steel sheets for three-piece cans.

"Three-piece can" means any
beverage can which consists of a
surface coated steel body, a bottom, and
a top. The three-piece can is
manufactured from a surface coated
rectangular sheet that is rolled into a
tubular body and soldered, welded, or
cement sealed at the seam to form a
beverage can body. One end is attached

to the can body by roll seaming during
the manufacturing process, and the
other end is attached during the filling
process.

"Two-piece can" means any beverage
can that consists of a body
manufactured from a single piece of
steel or aluminum and a top. Coatings
for a two-piece can are usually applied
after fabrication of the can body.
"VOC content" means all volatile

organic compounds (VOC) that are in a
coating, VOC are expressed in terms of
kilograms of VOC per litre of coating
solids.

(b) Notations used under § 60A93 of
this subpart are defi ned below:
C.=concentratin in gas stream in vents

after control device [parts per million as
carbon)

Ch= concentration in gas stream in vents
before control device (parts per million
as carbonl

Dc= coatings density (kilograms per litre)
D4=diluent VOC-solvents density (kilograms

per litre)
D,= density of VOC solvent recovered by an

emission control device (kilograms per
litre)

E = emission control device efficiency, inlet
versus outlet (fraction)

F= capture efficiency, captured and routed to
one control device versus total emissions
(fraction)

G =volume-weighted average of VOC content
of coatings consumed in a calendar
month (kilograms per litre of coating
solidb)

H.= fraction of VOC emitted at the coater
and flashoff areas captured by a
collection system

H3,= fraction of VOC emitted at the cure oven
captured by a collection system

1,= volume of coating, as received (lires)
L.=volume of diluent VOC-solvent added to

coating (litres)
L,- volume of VOC-solvent recovered by an

emission control device litre)
L,=volume of coating solids [litres)
M.4 -mass of diluent VOC.solvent (kilograms)
M,,=mass of VOC-solvent in coating, as

received (kilograms)
M,=mass of VOC-solvent recovered by

emission control device (kilograms)
N=volume-weighted average of VOC

emission to atmosphere in a calendar
month (kilograms per litre of coating
solids)

Q. = volumetric flow rate in vents after
control device (dry standard cubic
meters per hour)

Q. =volumetric flow rate in vents before
control device (dry standard cubic
meters per hour)

R = overall reduction efficiency from all
control systems for an affected facility
(fraction)

S, = fraction of VOC in coating and diluent
VOC-solvent emitted at the coater and
flashoff area for a coating operation

S =fraction of VOC in coating and diluent
soh ent emitted at the cure oven for a
coating operation

V, olume fraction of solids in coatings, as
received

W,= wcght fraction of VOC-solvent in
coatings, as received.

§ 60.492, Standards for volatft organic
compounds.

On or after the date on which the
initial performance test required by
§ 60.6(a) is completed. no owner or
operator subject to the provisions of this
subpart shall discharge or cause the
discharge of VOC emissions to the
atmosphere that exceed the following
volume-weighted calendar-month
average emissions:

(a) 0.29 kilogram of VOC per litre of
coating solids from each two-piece can
eterior base coat operation. except
clear base coat;

tb) 0.46 kilogram of VOC per litre of
coating solids from each two-piece can
clear base coat operation and from each
overvarnish coating operation;

(c) 0.50 kilogram of VOC per litre of
coating solids from each three-piece can
sheet base coating operation and each
aluminum- or steel-end sheet coating
operation;

(d) 0.89 kilogram of VOC per litre of
coating solids from each two-piece can
inside spray coating operation; and

(e) 0.64 kilogram of VOC per litre of
coating solids from each three-piece can
inside spray coating operatlonn.

1 60.493 Performance test and compiance
provwos.

(a) Sections 60.8 (d) and (f) do not
apply to the performance test
procedures required by this subpart

(b) The owner or operator of an
affected facility shall conduct an initial
performance test as required under
Section 60.8(a) and thereafter a
performance test each calendar month
for each affected facility according to
the procedures in this section.

(c) The owner or operator shall use
the following procedures for determining
monthly volume-weighted average
emissions of VOC in kilograms per litre
of coating solids.

(I) An owner or operator shall use the
following procedures for any affected
facility which does not use a capture
system and a control device to comply
with the emission limit specified under
§60A92.

(i] Calculate the volume-weighted
average of the total mass of VOC per
volume of coating solids used during
each calendar month for each affected
facility, except as provided under
§ 60.493(0][I]VD]. Each monthly
calculation is considered a performance
test. The owner or operator shall
determine the composition of the
coatings by formulation data supplied
by the manufacturer of the coating or by
an analysis of each coating, as received,
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using Reference Method 24. The
Administrator may require the owner or
operator who uses formulation data
supplied by the manufacturer of the
coating to determine the VOC content of
coatings using Reference Method 24 or
an equivalent or alternative method. The
owner or operator shall determine the,
volume of coating and the mass of VOC-
solvent used for thinning purposes from
company records on a monthly basis. If
a common coating distribution system
serves more than one affected facilityor
serves both affected and existing -
facilities, the owner, or operator shall
estimate the volume of coating used at
each facility by using the average dry
weight of coating, number of cans, and
size of cans being processed by each
affected and existing facility or by other
procedures acceptable to the
Administrator. The weighted average of'
the total mass of VOC per volume of
coating solids used each calendar morth
will be determined by the following
procedures.

(A) Calculate the mass of VOC used
(Mo+Md) during each calendar month
for each affected facility by the
following equation:

n M
Mo Hd = 7L Ii W-10i +

1=3.j= di dj d

[YLzDdj will be 0 if no VOC solvent is added'
-to the-coatings, as received,]
Where: n is the number of different coatings

used during the calendar month and m Is
the number of different diluent VOC-
solvents used during the calendar month.

(B) Calculate the total volume of
coating solids used VL) in each calendar
month for each affected facility by the
following equation

n
s i=1 L c v i __

where: n is the number of different coatings
used during the calendar month.

(C) Calculate the volume-weighted
average mass of VOC per volume of
solids used (G) during the calendar
month for each affected facility by the
following equation:

G = Mo + Md

(ii) Calculate the volume-weighted
average of VOC emissions discharged to
the atmosphere (N) during the calendar
month for each affected facility by the
following equation:

N=G

(iII) Where the value of the volume-
weighted average of mass of VOC per
volume of solids discharged to the
atmosphere (N) is less than or equal to
the applicable emission limit specified
under § 60.492, the affected facility is in
compliance.

(iv) For each affected facility that uses,
only coatings, as received, which
iridividually have a VOC content equal
to or less than the limit specified under
§ 60.492 and does not add VOC to the
coating during the.distribution or
application process, the owner or -
operator may demonstrate compliance
by determining the formulation of the
coatings from data determined using
Reference Method 24 or data provided
by the manufacturer of the coatirig. If
required by the Administrator, the
owner or operator shall determine the
composition of any coating, as applied,
by using Reference Method 24 or an
equivalent or alternative method.Where
the value of the VOC content of each

Tcoating used is equal to or less than the
Applicable- emission limit specified
under § 60.492, the affected facility is in
compliance.

(2) An owner or operator shall use the
following procedures for any affected
facility that uses a capturb system and a
control device that destroys VOC (e.g.,
incinerator) to comply with the emission
limit specified under § 60.492.

(i] Calculate the volume-weighted
average of the total mass of VOC per
volumn of coating solids (G) used during
each calendar month for each affected
facility as described under
§ 60.493(c](1)(i).

(ii) Calculate the volume-weighted
average of VOC emissions discharged to
the atmosphere (N) during each calendar
month by the following equation:
N=GX[I-R]

For the initial performance test the
overall reduction efficiency (R) shall be

determined as prescribed in A, B, and C
below. In subsequent months, the owner
or operator may use the most recently
determined overall reduction efficiency
(R) for the performance test providing
control device, and capture system
operating conditions have not changed.
The procedure in A, B, and C, below,
shall be repeated when directed by the
Administrator or when the owner or
operator elects to operate the control
device or capture system at conditions
different from the Initial performance
test.

(A) Determine the fraction (F) of total
VOC emitted by an affected faci~lty that
enters the control device using the
following equation:

F=S--HI+ShHh

where H and Hh shall be determined by a
method that has been previously
approved by the Administrator. The
owner or operator may use the values of
S. and S1 specified In Table 1' or other
values determined by a method that has
been previously apo-roved by the
Administrator.

(B) Determine the destruction
efficiency of the control device (E) using
values of the volumetric flow rate of
each of the gas streams and the VOC
content (as carbon) of each of the gas
streams in and out of the device by the N-"

following equation.

n En

Qbi Cbill Caj aj1 =1 - 1=1
n

Q qbi "Cbi

Where: n is the number vents before the
control device, and m is the number of
vents after the control device.

(C) Determine overall reduction
efficiency (R) using the follo.ving
equation:

R=EF

(iii) If the volume-weighted average of
mass of VOC emitted to the atmosphere
for each calendar month (N) is less than
or equal to the applicable emission limit
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specified under § 60.492, the affected
facility is in compliance. Each monthly
calculation is a performance test.

Table L.--Disbtit&on of VOC Emissions

Ernossmc d'ttution

coang opermon Coaterl

2-pece akxmnnm or steel cans:
Exterior bfse cot operaton-.... 0,75 025
Ove-arrsh coang operabon - 75 25
Inse WW 002WVOerabon-. .80 20

3-pece steel cas
Exterior base coat operabon - .10 90
Intenor base coat rabon. - .10 90
Overvarmeh coeang OPerabn .... .10 90
Inside spray out" opera__ .80 20

Steel ends:
Exterior coatrV operabon_ .10 90
Intenor coitng opermbon. 10 ,90

(3) An owner or operator shall use the
following procedure for any affected
facility which uses a capture system and
a control device that recovers the VOC
(e.g.. carbon adsorberj to comply with
the applicable emission limit specified
under § 60.492.

(i) Calculate the volume-weighted
average of the total mass of VOC per
volume of coating solids (G) used during
each calendar month for each affected
facility as described under
§ 60.493(c)(1)(i).

(ii) Calculate the total mass of VOC
recovered (M} during each calendar
month using the following equation:
M,=ID,

(iii) Calculate overall reduction
efficiency of the control device (R) for
each calendar month for each affected
facility using the following equation:

R = M r

go + M d

(iv) Calculate the volume-weighted
average mass of VOC emitted to the
atmosphere (N) for each calendar month
for each affected facility using the
following equation:
N=G ([-R}

(v) If the weighted average of VOC
emitted to the atmosphere for each
calendar month (N) is less than or equal
to the applicable emission limit
specified under § 60.492, the affected
facility is in compliance. Each monthly
calculation is a performance test.

§ 60.494 Monitoring of emission and
operations.

The owner or operator of an affected

facility that uses a capture system and
an incinerator to comply with the
emission limits specified under 50.A92
shall install, calibrate, maintain, and
operate temperature measurement
devices as prescribed below.

(a) Where thermal incineration is
used, a temperature measurement
device shall be installed in the firebox.
Where catalytic incineration is used, a
temperature measurement device shall
be installed in the gas stream
immediately before and after the
catalyst bed.

(b) Each temperature measurement
device shall be installed, calibrated, and
maintained according to the
manufacturer's specifications. The
device shall have an accuracy the
greater of ±0.75 percent of the
temperature being measured expressed
in C or ±2 5 C.

(c) Each temperature measurement
device shall be equipped with a
recording device so that a permanent
continuous record is produced.
(Sec. 114 of the Clean Air Act as amended (42
U.S.C. 741411

§ 60.495 Reporting and recordkeeping
requirements.

(a) Each owner or operator of an
affected facility shall include the
following data in the initial compliance
report required under § 60.8(a):

(1) Where only coatings which
individually have a VOC content equal
to or less than the limits specified under
§ 60.492 are used, and no VOC is added
to the coating during the application or
distribution process, the owner or
operator shall provide a list of the
coatings used for each affected facility
and the VOC content of each coating
calculated from formulation data
determined using Reference Method 24
or supplied by the manufacturers of the
coatings.

(2) Where one or more coatings which
individually have a VOC content greater
than the limits specified under § 60.492
are used or where VOC are added or
used in the coating process, the owner
or operator shall report for each affected
facility the volume-weighted average of
the total mass of VOC per volume of
coating solids.

(3) Where compliance is achieved
through the use of incineration, the
owner or operator shall include in the
initial performance test required under
§ 60.8(a) or subsequent performance
tests at which destruction efficiency is
determined the combustion temperature
(or the gas temperature upstream and
downstream of the catalyst bed), the

total mass of VOC per volume of coating
solids before and after the incinerator,
capture efficiency, and the destruction
efficiency of the incinerator used to
attain compliance with the applicable
emission limit specified under § 60.492.
The owner or operator shall also in clude
a description of the method used to
establish the amount of VOC captured
by the capture system and sent to the
control device.

(b) Following the initial compliance
report, each owner or operator of an
affected facility shall report, within'ten
calendar days, each instance in which
the volume-weighted average of the
total mass of VOC per volume of coating
solids, after the control device if a
capture device and control system are
used. is greater than the limit specified
under § 6049_t

fc) Where compliance with § 60A92 is
achieved through the use of incineration.
the owner or operator shall continuously
record the incinerator combustion
temperature during coating operations
for theremal incineration or the gas
temperature upstream and downstream
of the incinerator catalyst bed during
coating operations for catalytic
incineration. For thermal incinerators
the owner or operator shall report
quarterly all 3-hour periods during
which the average temperature (when
cans are being processed) of the device
was more than 28' C below the average
temperature of the device during the
most recent performance test at which
destruction efficiency was determined
as specified under § 60.493. For catalytic
incinerators, the owner or operator shall
report quarterly all 3-hour periods
during which the average temperature of
the device immediately before the
catalyst bed, when cans are being
processed, is more than 28' C below the
average temperature of the device
during the most recent performance test
at which destruction efficiency was
determined as specified under § 60.493,
and all 3-hour periods during which the
average temperature difference across
the catalyst bed, when cans are being
processed, is less than 80 percent of the
average temperature difference of the
device during the most recent
performance test at which destruction
efficiency was determined as specified
under § 60A93. Negative reports are
required. The owner or operator shall
submit negative reports, quarterly, if
there were no periods of reportable
temperature differences.

(d) Each owner or operator subject to
the provisions of this subpart shall
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maintain at the source, for a period of at
least 2 years, records of all data and
calculations used to determine VOC
emissions from each affected facility.
Where compliance is achieved through-
the use of thermal incineration, each
owner or operator shall maintain, at the
source, daily records of the incinerator
combustion chamber temperature. If
catalytic incineration is used, the owner -
or operator shall maintain at the source
daily records of the gas temperature,
both upstream and downstream of the
incinerator catalyst bed. Where
compliance is achieved through the use
of a solvent recovery system, the owner
or operator shall maintain at the source
daily records of the amount of solvent
recovered by the system for each
affected facility.
(Sec.'114 of the Clean Air Act as amended (42
U.S.C. 7414))

§ 60.496 Reference methods and
procedures.

(a) The reference methods in
Appendix A to this part, except asI

provided in § 60.8, shall be used to
conduct performance tests.

(1) Reference Method 24 or an
equivalent or alternative method
approved by the Administrator for the
determination of formulation data from
which the VOC content of the coatings
used for each affected facility can be
calculated. In the event of dispute,
Reference Method 24 shall be the
reference method. -

(2) Reference Method 25 or an
equivalent or alternative method for the
determination of the VOC concentration
in the effluent gas entering and leaving
the incinerator for each stack equipped
with an emission control device. The
owner or operator shall notify the
Administrator 30 days in advance of any
State test using Reference Method 25.
The following reference methods are to
be used in conjunction With Reference
Method 25:f

fi) Method I for sample andvelocity
traverses,

(i) Method 2 forvelocity and
volumetric flow rate;

(iii) Method 3 for gas analysis, and
(iv) Method for stack gas moisture,
(b) For Reference Method 24, the

coating sample must be a 1-litre sample
collected in a 1-litre container at a point"
where the sample will be representative
of the coating material.

(c) For Reference Method 25, the
sampling time-for each of three runs
must be at least 1 hour. The minimum
sample volume must be 0.003 dscm -
except that short6r sampling times or
smaller volimes, when necessitated by
process variables or other factors, may
be approved by the Administrator. The

Administrator will approve the sampling
of representative stacks on a case-by-
case basis if the owner or operator can
demonstrate to the satisfaction of the
Administrator that the testing of
representative stacks would yield
results comparable to those that would
be obtained by testing all stacks.
(Sec. 114 of the Clean Air Act as amended (42
U.S.C. 7414))'
[FR Doc. 80-36885 Filed 11-25-80 845 am]
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The folIowin ageces hae agreed to publish all Thfs is a voluntary proaam. (See OFR NTCE
documents on two assigned days of the week FR 32914, August 6, 1976)
(Monday/Thursday or Tuesday/Fnday).

Monday Tuesday dnsaThrayFda
DOT/SECRETARY USDAIASCS DOT/SECRETARY USDAJASCS
DOT/COAST GUARD USDAIFNS DOT/COAST GUARD USDAIFNS
DOT/FAA USDA/FSQS DOT/FAA USDAfFSQS
DOT/FHWA USDA/REA DOTIFHWA USDAIREA
DOT/FRA MSPB/OPM DOT/FRA MSPBWOPM
DOT/NHTSA LABOR DOT/NHTSA LABOR
DOT/RSPA HHS/FDA DOT/RSPA HHSIFDA
DOT/SLSDC DOTISLSDC
DOT/UMTA DOTIUMTA
CSA CSA

Documents normaly scheduled for publication on a day that will be a NOTE. As of September 2, 1900, documents from
Federal holiday will be published the next work day folkwmig the holiday. the Animal and Plant Health Inspection Service,
Comments on this program are still invited.
Comments should be submitted to the Day-of-the-Week Program Coordinator. Department of Agrioutture, will no longer be
Office of the Federal Register, National Archives and Records Service, assigned to the Tuesday/Friday publication
General Senices Administration, Washington D.C. 20408 schedule.

REMINDERS

The "reminders" below identify documents that appeared in issues of
the Federal Register 15 days or more ago. Inclusion or exclusion from
this list has no legal significance.

Rules Going into Effect Today

COMMERCE DEPARTMENT

National Oceanic and Atmospheric Administration-

71357 10-25-80 / Atlantic butterfish fishery; implementation of
management plan

Deadlines for Comments On Proposed Rules for the Week
of November 30 through December 6,190

AGRICULTURE DEPARTMENT

Federal Crop Insurance Corporation-

64588 9-30-80 / Pea Crop Insurance regulations; comments by
12-1-80

Food and Nutrition Service-
65932 10-340 / Food Stamps; performance reporting and

sanction/incentive system; comments by 12-3-80
Food Safety and Quality Service-

71364 10-28-80 / Polychlarinated biphenyls in food, feed.
agricultural pesticide and fertilizer facilities: comments by
12-4-80
Rural Electrification Allministration-

64596 9-30-80 / Revision of REA Bulletin 181-3; accounting
interpretations for rural electric borrowers; comments by
12-1-80

Soil Conservation Service-

65603 10-3-80 / Small Watershed Protection and Flood
Prevention Act: intent to review regulations, policies and
procedures; comments by 12-140

ALASKA NATURAL GAS TRANSPORTATION SYSTEM, OFFICE
OF FEDERAL INSPECTOR

73061 11-4-80 1 Reimbursement of costs from sponsoring
companies; comments by 12-4-80

ARTS AND HuMANmES NATIONAL FOUNDATION
65635 10-3-80 I Employers part-time career employmet.'

comments by 11-30-80

CIVIL AERONAUTICS BOARD
71365 10-28-0 / Airlines filing tariffs stating pricEs as maximum

amounts; comments by 12-1-80
73086 11-4-80 Classification and exemption of air taxi

operators; comments by 12-4-80

COMMERCE DEPARTMENT
Census Bureau-

65250 10-2-0 / Miscellaneous amendments to the Foreign Trade
Statistics Regulations; comments by 12-1-80
[Corrected at 45 FR 6893, 10-17-00]
Maritime Administration-

66167 10--80 / Research and development grant and
cooperative agreements regulations; comments by 12-3-80
National Oceanic and Atmospheric Administration-

64996 10-1-80 Atlantic groundfish rfihy r; comments by
12-1-80

65641 1-3-80 I Foreign fishing in the Northern Pacific Ocean
and Bering Sea; catch documentation and reporting
procedures, comments by 12-2-80
DEFENSE DEPARTMENT
Army Department-

73103 11-4-80 / Privacy Act systems of records; amendment of
exemption rule, comments by 12-4-80
Engineers Corps-

62732 9-19-80 / Amendment of regulations for controlling certain
activities in waters of the United States: comments by
12-1-80

70511 10-24-80 Florida navigation locks regulations; comments
by 11-30-80
National Security Agency--

71373 10-28-0 / Privacy Act systems of records; exemption
rules; comments by 12-1-80
EDUCATION DEPARTMENT
Office of the Secretar-

73514 11-5-80/ Minority Institation Science Improvement
Program [MISIPP, grant reulations: comments by 12--3-
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ENERGY DEPARTMENT

Federal Energy Regulatory Commission-

74505 11-10-80 / Natural Gas Policy Act of 1978; alternative fuel
price ceilings for incremental pricing; comments by
12-5-80.

73692 11-6-80 / Treatment under the incremental pricing
program of natural gas used as boiler fuel to raise steam
which forfis an integral step in the manufacturing process
for fertilizer, agricultural chemicals, animal feed, and food;
comment period extended to 12-1-80,

[Originally published at 45 FR 13122. 2-28-80]

.ENVIRONMENTAL PROTECTION AGENCY

72708 11-3-80 / Acephate; proposed tolerance in or oh mint hay;
comments by 12-3-80

72221 10-31-80 / Air programs, Idaho; primary nonferrous
smelter order to Bunker Hill Co.; comments by 12-1-80

72219 10-31-80 / Air quality implementation plan, Idaho; control
of sulfur dioxide emissions from Bunker-Hill Co. lead and
zinc smelter;, comments by 12-1-80

65630 10-3-80 / Air quality implementation plan, Missouri,
approval, promulgation, and designation of areas;
comments by 12-2-80

69271 10-20-80 / California, air quality; sulfur-dioxide
nonattainment area boundaries for Kern County; comment
period extended to 12-1-80

[See also 45 FR 55231, 8-19-80 and 45 FR 60931, 9-5-80]

72217 10-31-80 / Consideration of Ohio Implementation Plan
revision; comments by 12-1-80

73440 11-4-80 / Guidelines for development and implementation
of State solid waste management plans; comments by
2-4-80

60929- 9-15-80 I Implementation of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act;
coxments by 11-30-80

62851 9-22-:80 / Importation of motor vehicles and motor vehicle
engines; comments by 12-3-80

70917 10-27-80 / Michigan air quality implementation plan;
comment period extended to 11-30-80

[See also 45 FR 59329, 9-9-80]
70287 10-23-80 / Oklahoma; Submission for approval of interim

authorization plan; Phase I, hazardous waste management
plan; comments by 12-2-80

65633 10-3-80 / Pesticide use violations; procedures governing
rescission of State primary enforcement responsibility;
comments by 12-2-80

65633 10-3-80 I Pesticide use violations; rescission of States'
primary enforcement responsibility; comments by 12-2-80

71364 10-28-80 / Polychlorinated biphenyls in food, feed,
agricultural pesticide and fertilizer facilities; comments by
12-4-80

65262 - 10-2-80 / Receipt of revision to Lake, Great Basin Unified,
Modoc, Imperial and San Bernardino Air Pollution Control
Districts; comments by 12-1-80

72215 10-31-80- /Request for comments on deadline for
remedying of conditionally approved portions of Ohio
State Implementation plan; comments by 12-1-80

73520 11-5-80 / Revision of the Delaware State Implementation
Plan; comments by 12-5-80

68403 10-15-80 / Rulemaking petition to require that generators
and transporters of small quantities of hazardous waste
comply with manifest, packaging, labeling and
recordkeeping requirements; comments by 12-1-80

72709 11-3-80 / Solid waste disposal facilities and practices,
criteria for classification; comments by 12-3-80

64856 9-30-80 / State implementation plans; approval of 1082
ozone and carbon monoxide plan revisions for areas

- needing an attainment date extension; comments by
12-1-80

71818 10-30-80 / State Solid Waste Management Plans,
guidelines for development and implementation; comments -
by 12-1-80 '

73601 11-5-80 / Strychnine; preliminary notice of determination
concluding the rebuttable presumption against registration
of pesticide roducts; availability of position document;
-comments'by 12-5-80

72232 '10-31-80 / Water pollution; ink formulating; point source
category effluent limitations guidelines; comments by
12-1-80

72232 10-31-80 / Water pollution; paint formulating; point source
category effluent limitations guidelines: comments by
12-1-80

FEDERAL COMMUNICATIONS COMMISSION
37468 B-3-80 / Availability of additional FM frequencies and

modification of procedures used in assigning such
channels; reply comments by 12-1-80
[See also 45 FR 17602,3-19-80 and 45 FR 20390, 4-1801]

63516 9-25-80 / Conversion of radiation patterns for AM
Broadcast Stations; reply comments by 12-2-80

; 694 99 10-21-80 / FM broadcast station In Alliance, Nebr.:
proposed changes in tables of assignments: comments by

'12-2-80

69502 10-21-80 / FM broadcast station in Hilton Head Island,
S.C.; proposed changes in table of assignments; comments
by 12-2-80

69501 10-21-80 / TV broadcast'stations in Madisonvillo,
Owensboro and Princeton, Ky,, proposed changes in tables
of assignments; comments by 12-2-80

69497 10-21-80 / TV broadcast station in Rio Grande City, Tex.:
proposed changes in table of assignments; comments by
12-2-80

64981 10-1-80 / TV broadcast statl6n In Santa Barbara, Calif,;
changes in-table of assignments- reply comments by
12-5-80

FEDERAL HOME LOAN BANK BOARD
66798 10-7-80 / Graduated payment adjustable mortgage:

comments by 12-1-80
66801 10-8-80 / Shared appreciation mortgage; comments by

12-1-80

FEDERAL TRADE COMMISSION
65255 10-2-80 / Darworth Co.; consent agreement with analysis

to aid public comment; comments by 12-1-80
65252 10-2-80 / Murata Manufacturing Co., Ltd.; consent

-agreement with analysis to aid public comment; comments
by 12-1-80
[Corrected at 45 FR 67360,1010-80]

GENERAL SER VICES ADMINISTRATION
National Archives and Records Service-

64978 10-1-80 / Records managemnt;' stationery standards;
comments by 12-1-80

HEALTH AND HUMAN SERVICES DEPARTMENT
Food and Drug Administration-

65619 10-3-80 / Medical devices; labeling and restrictions to
assure safe and effectiye use; comments by 12-2-80

71364 10-28-80 / Polychlorinated biphenyls in food, feed,
agricultural pesticide and fertilizer facilities; comments by
12-4-80
Health Care Financing Administration-

71821 10-30-80 / Medicaid program; deeming of income between
spouses; comments by 12-1-80
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HOUSING ANO URBAN DEVELOPMENT DEPARTMENT
Office of the Secretary-

73272 11-4-8D Section 8 and Section 23 Housing Assistance
Payments Program; amendment of fair market rent
schedules for existing housing; comments by 12-3-80

65258 10-2-80 / Siting of HUD-assisted project in locations with
marginal or unacceptable air quality; comments by 12-1-80

INTERIOR DEPARTMENT

Fish and Wildlife Service-
58171 9-2,-80 / Endangered and threatened wildlife; review of

three southeastern fishes; comments by 12-1-80
Heritage Conservation and Recreation Service-

66179 10-6--0 Energy conservation by recipients of Federal
assistance; comments by 12-5-80
Indian Affairs Bureau-

72699 11-3-0! Accounting procedures, internal; Indian moneys,
proceeds of labor and special deposits: comments by
12-340
Land Management Bureau-

68506 10-15-80 Grazing administration and trespass tn publie
land; comments by 12-1-80
National Park Service-

'3518 11-5-80 Restrictions on consumption of alcoholic
beverages within Valley Force National Historical Park;
comments by 12-5-80
Surface Mining Reclamation and Enforcement Office-

74513 11-10-80 Kansas regulatory program, resubmission;
comments by 11-26-80

71816 10-30-80 / Surface coal mining reclamation operations,
State or Federal programs; comments by 12-1-80
INTERNATIONAL DEVELOPMENT COOPERATION AGENCY

Agency for International Development-
65258 10-2-0 / Review of collection of civil claims, t omments

by 12-1-80
INTERSTATE COMMERCE COMMISSION

73106 11-4-80 / Feeder railroad development program
implementatiom comments by 12-4-80

75717 11-1740 / Gateway restrictions and circuitous route
limitations, elimination: comments by 12-2-80

68696 10-16-80 / Procedures to permit carriers to reroute traffic
automatically for 30 days when necessary for reason

- beyond carriers' control; comments by 12-1-0
67272 10-G-80 / Public forum on interstate motor carrier study,

Washington, D.C. (open), 11-25-80

JUSTICE DEPARTMENT

Drug Enforcement Administration-

64572 9-30-80 / Exempt chemical preparation containing
controlled substances: comments by 12-1-80
MANAGEMENT AND BUDGET OFFICE

Federal Procurement Policy Office-

65640 10-3-80 / Federal acquisition regulations: safeguarding
classified information in industry, contractor team
arrangements, and defense production and research and
development pools; comments by 12-3-80

LABOR DEPARTMENT

Labor Management Standards Enforcement Office-
65926 10-3-80 Labor organizations: election enforcement

procedures; comments by 12-2-0
PENSION BENEFIT GUARANTY CORPORATION

65259 10-2-0 / Allocation of residual assets; comments by
12-1-80

PERSONNEL MANAGEMENT O"FICE
65603 10-3-80 / Political participation by Federal emp!oyees in

local elections, partial exemption from Hatch Act
restrictions for residents of New Carrollton. Md.
comments by 12-2-80

POSTAL SERVICE
73518 11-5-80 / Domestic Mail Manual, definition of the terms

"newspaper" and "periodical publication"; commnts by
12-4-80

73103 11-4-80 1 International express mad rates to Argentina
comments by 12-4-80
SECURITIES AND EXCHANGE COMMtSSION

71776 10-30-0 / Debt securities, establishing ceiling limitations
on the amount. comments by 11-30-80

74505 11-10-80 / Financial and Operational Combined Uniform
Single ('FOCUS "Report; revision of form and filing
requirements: comment period extended to 11-30-80
[&e also 45 FR 62092 9-18-80]

71811 20-30-80 / Report of sales of securities; comments by
12-5-80

72585 11-3-80 / Securities resales: amount limitation, manner of
sale and notice requirements, lessening of restrictions,;
comments by 12-1-80

SMALL BUSINESS ADMINISTRATION
66174 I-6-W / Proposed business loan policy; comments by

12-5-80

TRANSPORTATION DEPARTMENT
Federal Highway Administration-

74940 11-13-80 1 Bikeway design and construction criteia;
comment period extended from 11-3-80 to 12-3-80
[&,e also 45 FR 51720. 8-4-W]

51625 8-4-80 1 Consideration of revision of regalations for
transportation of migrant workers; comments by 12-2--&0
National Highway Traffic Safety Administratio-

70282 10-23-80/ Highway safety innovative project grants
program; comments by 12-1-80

Research and Special Programs Administration-
69272 10-20-80 / Hazardous materials-, withdrawal of certain

Blaau of Explos.es authority delegations and
miscellaneous amendments: comments by 12-5,?)
Urban Mass Transportation Adminnistration-

56742 8-3-801 Section 5 operation assistance regulations.
cvmments by 12-1-80

TREASURY DEPARTMENT
Alcohol. Tobacco, and Firearms Lreau--

69249 10-2080 I Distilled Spirits Tax Revision Act of 1979,
implementation; comment period extended to 12--0
[Sev also 44 FR 7161, 12-11-79 and 45 FR 54%7. 8-14-80"
Customs Service-

64601 9-30-80 / Importation of motor vehicles and motorvehicle
engines under the Clean Air Act; comments by 12-3--8

Deadlines for Comments On Proposed Rules for the Week
of December 7 through December 13, 1980.

ACTION
74521 11-10-80 / Volunteer pa.%ments and services; treatmEnt by

governmental program; comments by 12-10-80

AGRICULTURE DEPARTMENT
Animal and Plant Health Inspection Servic-

67307 10-10-80 / Export livestock- addition to lists of ports of
embarkation for animals; comments by 12-9-80

67052 10-9-0 / Veterinary Services policy and procedures in
cooperative programs concerning the eradication of Exotic
Newcastle Disease from populations of birds including
poultry: comments by 12-8-80
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Commodity Credit Corporation-
66471 10-7-80 / 1981 Crop' Flaxseed Price Support Propram;

comments by 12-8-80
Federal Grain Inspection Service-

70425 10-23-80 / Elimination of mandatory requirements for
inbound weighing of grain at exportelevators; comments
by 12-8-60
Food and Nutrition Service-

66447 10-7-80 / Special supplemental food program for women,
infants, and children; comments by 12-8-80

74384 11-7-80 / Summer food service for children; comments by
12-7-80 .

Rural Electrification Administration-
66472 10-7-80 / Architectural services contract; proposed

revision to REA form 220; comments by 12-8-80
CIVIL AERONAUTICS BOARD

66473 10-7-80./ Air carriers; removal of certificate restrictions;
reply comments by 12-8-70

63500 9-25-80 / Charters; use of insurance policies to satisfy
financial security requirements and use of letters of credit
as' an arrangement for protecting bharter passengers'
payments; reply comments by 12-9-80

67357 10-10-80 / Small communities; guidelines for increasing
'essential service by certified airlines; comments by
12-9-80

COMMERCE DEPARTMENT
Economic Development Administration-

67062 10-9-80 / Clarification of requiremepts-concerning certain
types of projects which EDA may-fund under the Public
Works and Development Facilities Program; final-rule;
comments by 12-8-80 ..,,
National Oceanic and Atmospheric Administration-

66460. 10-7-80 / Emergency regulations modifying threatened sea
turtle resuscitation procedures; comments by 12-8-80

ENERGY DEPARTMENT
Conservation and Solar Energy Office-,

66632 10-7-80 / Federal Energy Management and Planning
Programs; Methodology and Procedures for Life Cycle Cost
Analyses (Average Fuel Costs); comments by 12-8-80
Economic Regulatory Administration-

67355 10-10-80 / Motor gasoline; retailer price rule and fixed
cents per gallon markups; comments by 12-9-80
ENVIRONMENTAL PROTECTIONAGENCY

67564 10-10-80 / Air programs ambient air quality monitoring
data reporting & surveillance provisions forlead;
comments by 12-9-80

74518 11-10-80 / Air quality, Louisiana; volatile organic
compound emissions in designated nonattaintment areas,
comments by 12-10-0

74516 11-10-80 / Air quality, New Mexico; approval of
implementation plan, nonattaintnfent areas; comments by
12-10-80

74515 11-10-80 / Air quality, North Carolina; approval of
implementation plan, 1979 CO revisions; comments by
12-10-80

73976 11-7-80 / Availability for. review of Arizona's Hazardous
Waste Management Program Phase I interim authorization
application; comments by 12-11-80

73977 11-7-80 / Availability for review of California's
application for interim authorization of Plan I of its
Hazardous Waste Management Program; comments by
12-9-80

73972 11-7-80 / Consideratioi-of Ohio State Implementation
Plan for carbon monoixde and ozone; comments'by
12-8-80

73969

74737

11-7--80 / Consideration of revision to Ohio State
Implementation Plan; comments by 12-8-0
11-12-80 / Implementation plan revision relating to
Georgia Power Plant, Harllee Branch; comments by
12-12-80

66736 10-7-80 / Pesticide Programs data call-in: Initiation of pilot
program, comments by 12-8-80

73975 11-7-8o / Proposed alternative Ohio State Implementation
Plan conipliance schedule for a power plant In Coshocton,
Ohio; comments by I2-8-80

73521 11-5-80 1 Standards of performancefornew stationary
sources; organic solvent cleaners; comments by 12-8-80
[See also 45 FR 39766, 6-11-80 and 45 FR 56373, 8-25-80]

68328 10-14-80 / Steam Electric Power Generating Point Source
Category; pollutant discharge limitations; comments by
12-9-80

73521 11-5-80 / Vermont application for interim authorization,
Phase I; Hazardous Waste Management Program;
comments by 12-10-80
FEDERAL COMMUNICATIONS COMMISSION

59351 9-9-80 / AM stereophonic broadcasting; comments by
12-9-80

63011 9-23-80 / Cable television systems and postponement of
'divestiture requirement; comments by 12-8-80

71628 10-20-80 / Changes in the corporate structure and
operations of COMSAT; comments by.12-12-80

64991 10-1-80 / FM broadcast stations In Bath and
Hammondsport, N.Y.; changes in table of assignments,
reply domments by'12-10-80

64993 10-1-80 / FM station in Blairsville, Pa.; changes in table of
assignments; reply comments by by 12-10-80

64984 10-1-80 / FM broadcast stations in Brookville and
Versailles, Ind.; changes in table of assignments; reply
comments by 12-10-80

63533 9-25-80 / FM Broadcast Station's in Casper, Wyo.;
changes in table of assignments; reply comments by
12-8-80

64994 10-1-80 / FM broadcast station's in Denison, Tex.: changes
in table of assignments; reply comments by 12-10-80

63532 9-25-80 / FM'Broadcast Station's in Farmville and
Appomattox, Va.; changes In table of assignments: reply
comments by 12-8-80

64988 10-1-80 / FM broadcast stations in Hastings, Nebr.;
changes in table of assignments; reply comments by
12-10-80 .

64985 10-1-80 / FM broadcast station's in Hays, Kans.; changes
in table of assignments; reply comments by 12-10-80

63531 9-25-80 / FM broadcast station in-Madras, Orog.; changes
in table of assignments; reply comments by 12-8-80

,63530 9-25-80 / FM broadcast station In Munising, Mich.;
changes in table of assignments; reply comments by
12-8-80

64990 10-1-80 / FM broadcast station in McCook, Nebr.; changes
in table of assignments; reply comments by 12-10-80

64981 10-1-80 / FM broadcast station in Visalia, Calif.; changes
in table of assignments; reply comments by 12-10-80

76717 11-20-80 / FM quadraphonic broadcasting; comments
period extended to 12-10-80
[Originally published at 45 FR 55491, 8-20-80]

'65639 10-3-80 / Maritime radio services; public coast stations
operating on frequencies below 27,500 kHz, establishment
limitation removed; comments by 12-10-80

74523 11-10-80 / MTS and WATS market structure; Interstate
telecommunications services; Alaska submarket;
comments by 12-8-80 and 12-10-80
[See also,45 FR 55777, 8-21-80 and 45 FR 61040, 9-17-801
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FEDERAL COMMUNICATIONS COMMISSION
76498 11-19-80 / Overseas communications ser, it .- r.t. l -0y ;

comments by 12-12-80

65637 10-3-80 Radio stations, table of assignment FM
broadcast station in International Falls, Minn -rp%
comments by 12-8-80

64987 10-1-80 1 TV broadcast station in Paints% dike, Ky rh jri}.,
in table of assignments; reply comments by 12-10-8

64983 10-1-80 / TV broadcast station in Fort Pierce, FLA :
changes in table of assignments- rtply comment s b
12-10-80

FEDERAL MARITIME COMMISSION
75244 11-14-80 1 Status of bulk commoditks; coimmtnts 19.

12-12-80

FEDERAL RESERVE SYSTEM
71575 10-29-80 / Securities of member State banks bo5nen , b"

12-12-80

HEALTH AND HUMAN SERVICES DEPARTMENT
Food and Drug Administration-

59540 9-9-80 / Establishment of conditions undEr which oa r-
the-counter (OTC) anthelmintic drgs products, %%h Lh
destroy pinworms. are generally recognized as sife ,m,
effective and not misbranded; comments by 12-8--&)

[Corrected at 45 FR 65609, 10-3-0]

INTERIOR DEPARTMENT
Fish and Wildlife Service-

59909 9-11-80 / Endangered and threatened wildlif and rl'hnts;
proposal to determine 'Isotria medealoides" Ismall
whorled pagonia] to be an endangered species, (ommns
from Governors of affected States by 12-10-80
Surface Mining Reclamation and Enforcement Office-

67361 10-10-80 / Oklahoma; permanent program submissfon
under the Surface Mining Control and Reclamation Act of
1977; comments by 12-9-80

67372 10-10-80 / Tennessee. permanent program submission
under the Surface Mining Control and Reclamation A.t of
1977, comments by 12-9-80

INTERSTATE COMMERCE COMMISSION
70030 10-22-80 / Elimination of Annual Report Furm TCS for

motor carriers of property; comments by 12-8-80

76718 11-20-80 / Motor common carriers of household goods:
operational rules; comments on or before 12-11-80

74488 11-10-80 I Railroad consolidation procedures, time
revisions; comments by 12-10-80

NATIONAL CREDIT UNION ADMINISTRATION
75224 11-14-80 / Share accounts and share certificate accounts;

comments by 12-10-80

NUCLEAR REGULATORY COMMISSION
76446 11-19-80 / Action plan developed as a result of the Three

Mile Island accidents; comments by 12-12-80

NUCLEAR REGULATORY COMMISSION
74493 11-10-80 f Application review fees; comments by 12-8-80

70874 10-27-80 / Technetiunm-99 and low-enriched uranium as
residual contamination in smelted alloys; exemption and
licensing requirements; comments by 12-11-80

70166 10-22-80 Utility Management and Technical Resources-
Report NUREGICR-1656; comments by 12-8-80

POSTAL SERVICE
38419 6-9-80 / Poisons and controlled substances-

nonmailability; comments by 12-8-80

[See also 45 FR 20118. 3-27-80 and 45 FR 26983.4-22-80]

TRANSPORTATION DEPARTMENT
Coast Guard-

70918 10-27-80 / Tankships; hatch covers on cargo tanks;
comments by 12-11-80

70920 10,-27-S3 [ Uninspected vc:_cls 2of ge:o_ tons or mo:e
rr rn,,l of affirmalive minimum mannin, rc juirEmzn';
unu!rmls by 12-11.-3
rF'Okral Aviaton Administration-

67233 0-3-C9 Flih crewmemb-!r flight and duty time
hu-.atv's and rest requircmcnts: c-nm cnt p:?iol

[L, a3 44 FR 53316, Au ,. 11, 1i 9]
67100 l0-3- / P1itiun for ru1cmak3in of RC ',n m Av-tiaa

Inc to c,,mpt lirge. c.rzi-onlt aircraft fromint!aLn
oZWT-I o - rol caIupm-n t or ursIn3 ozone ato d =:2
procedures: cunmenI3 by 12-20-820
U61in Msss Transportation Administration-

60306 9-11-fq] / Pgoc .Lt mana2i rnt proc: ar fbr 'pant s
oemem n!3 b. 12-8-b.]

70412 10-23-&3 / Urban initiatives pro.,=m; comments by
12-843

TREASURY DEPARTMENT
IntcrnAl Revenue Ser% ice-

67360 /I-10-&) / lniome tc., definition of a private founlatiom
cuMMfnts by 1 .2-9-40

Next Week's Meetings

ACTUARIES, JOINT BOARD FOR THE ENROLLMENT
74094 11-7,A 1 Advisor C - ,inttee on Actuari alcarn2tioas.

Wachingjon, D C (C[d Jca 12-2-)

AGtNG FEDERAL COUNCIL
74048 11-7)/ Washir'ton D C. (open), 12-1 thrau3 h 12-3--w

AGRICULTURE DEPARTMENT
Fercst Sc:rvke-

74953 11-13-0. / State and Prvate Foestry Advisory
Comtmiltee, Washington, D.C., (open), 12-4 and 12-3--0
Sfience and Education Administration-

74525 11-10-, / Committea of Nine, New Orleans, La. (open.
12-44,-3

ARTS AND HUMANITIES, NATIONAL FOUNDATION
75025 11-13-.] / Dance Pn, W, Washin3ton, D.C., (partially

op:n], 12-4 and 1--{i
75026 11-13-/') EIIpan, iori Arts Panel (Summerz Projals and

Tar Et ents), Wd_ 'a ,?, D.C.. (closed], 12-1 throu?.3h
12-3-60

75369 11-14-W / Hum amtic a P.nel, Washin3ton, D.C. (dosad),
12-1 through 12-3-].

76276 11-18--W31 Hmrn jrt(:: Panel Meetin-s, Washln;ton. D.C.,
(closed), 22.-3 tbhu LT "I 12-Z'-8w

75026 11-13-&.] LtcrAtr Pm (Lterary Magazines and Small
I Presses), Wash o , D C. 12-3 and 12-6-8 Media Arts

Panel (Proailutn Rd ).,Washington, D.C. (partially
openl, 12-1 and 12-_2 ,

75026 11-13-0 / Mclkt AsL Panel tProductiom Radio), Wash.,
DC. (closed), 12-1 _md 12-2-63

76275 11-18-0 I Must Pan;1 l]azz S-etion), Washinqton, D.C.
(closed), 12-5 and 12-&--3

75026 11-13-W.) 1 Offie for Partnership Panel (State Pro-rams.
Washington, D C. (pirtolly open], 12-3 through 12-5-0

75026 11-13-80 / Spc al Poj-eta Panel (Foll- Arts), Washington.
D.C., (partialk op ri1, 12-S through 12-9-.)

75027 11-13-0 / Vsaril Art:; Panel (Artists Spaces, Onong
Workshops). Wazhmtnn, D.C. (closed). 12-3 throu3 h

CIVIL RIGHTS COMMISSION
74953 11-13-. / Co,, tdo Al ti ory Committee, Longmont. Colo.

(open), 12-2-,0

COMMERCE DEPARTMENT
International Trade Administration-

75251 11-14-80 / Eletr,'nie Insramentation Technical Advisory
Committee, Wasbwntan, D.C. (partially open), 12-2--.w
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75252 11-14-80 / Managenient-Labor and Imporiers and
Retailers' Textile Advisory Committees, Washington, D.C.
(open), 12-3-80

National Ocearilc and Atmospheric Administration-

74958 11-13-80 / Gulf of Mexico Fishery Management Council,
Jacksonville Beach, Fla., (open), 12-3-80

74955 11-13-80 / Gulf of Mexico and South Atlantic Fishery.
Management Councils, Jacksonville Beach, Fla. (open),
12-1 and 12-2-80

COMMERCE DEPARTMENT
* National Oceanic and Atmospheric Administration-

75732 11-17-80 / Mid-Atlantic Fishery Management Council,
Scientific and Statistical Committee, Philadelphia, Pa.
(open), 12-3-80

74744 11-12-80 / New England Fishery Management Council,
Danvers, Mass. (open), 12-3-80 -

74951 11-13-80 / NorithPacific Fishery. Management Council;
.High'Seas Salmon Fishery Management Plan; proposed
amendments 'and regulations for 1981"season, Renton,
Wash., 12-6-80 Anchorage:Alaska (open), 12-9-80

[See also 45 FR 70525-70526, 10-24-80]

75732 11-17-80 / Pacific Fishery Management Council and its
Scientific and Statistical Committee, Sacramento, Calif
(partially open), 12-2 through 12-4-80

National Telecommunications and Information
Administration-

72243 10-31-80 / Public Telecommunications Facilities Program,
Grant Appeals Board, Washington, D.C. (open), 12-5-80

COMMODITY FUTURES TRADING COMMISSION

76504 11-19-80 / State Jurisdiction and Responsibilities under
the Commodity Exchange Act Advisory Cohnmittee,
Washington, D.C. (open), 12-4-80

CONSUMER PRODUCT SAFETY COMMISSION

72781 11-3-80 / Indoor Air Quality Research Needs, Leesburg,
Va. (open), 12-3 through 12-5-80

76505 11-19-80 / Product Safety Adv.isory Council, Washington,
D.C. (open), 12-4 and 12-5-80

DEFENSE DEPARTMENT

Army Department-

75273 11-14-80 / Army Medical Research and Development
Advisory Panel Ad Hoc Study Group on Blood Products
and Preservation, San Francisco, Calif. (partially open),
12-5-80

75273 11-14-80 / National Board-for the Promotion of Rifle
Practice, Executive Committee, Washington, D.C. (open),
12-5-80

74747 11-12-80 / ROTC Affairs Advisory Panel, Washington,
D.C. (open), 12-2-80

Engineers Corpsr-

75273 11-14-80 / Chief of Engineers Environmental Advisory
Boaral, Atlanta, Ga. (open). 12-2 through 12-5-80.

Office of the Secretary-'

70303 10-23-80 / DoD Advisory Group on Electron Devices
Advisory Committee, Culver City and Pasadena, Calif.
(closed), 12-1 through 12-3-80

73120 11-4-80 / Science Board Task Force on EMP Hardening of
Aircraft, Arlington, Va. (closed), 12-3 and 12-4-80

70039 10-22-80 / Wage Committee, Washington, D.C. (closed),
12-2-80

EDUCATION DEPARTMENT
76223 11-18-80 / Education of Disadvantaged Children National

Advisory Council, (open), 12-3 and 12-4-80

ENERGY DEPARTMENT
69541 10-21-80 / National Petroleum Council, Arctic Oil and Cas

Resources, Coordinating Subcommittee, Dallas, Tex.
(open), 12-5-80

73729 '11-6-80 / National Petroleum Council, Arctic Oil and Gas
Resources Comrnittee, Environmental Protection Task
Group, Los Angeles Calif. (open), 12-3-80

ENERGY DEPARTMENT

70041 110-22-80 / National Petroleum Council, Exploration Task
Group of the Committee on Arctic Oil and Gas Resources,
San Francisco, Calif. (open), 12-2-80

72781 11-3-80 / Indoor Air Quality Research Needs, Leesburg,
Va. (open), 12-3 through 12-5-80

Economic Regulatory Administration -

74749 11-12-80 / Mt. Tom Generating Station, Unit 1; scoping,
meeting, Holyoke, Mass. (open), 12-4-80

Federal Energy Regulatory Commission-

76746 11-20-80 / Revision of Rules of Practice and Procedure
Advisory Committee, Review of Hearing Procedures
Subcommittee, Washington, D.C. (open), 12-1-80

[See also 45 FR 70077, 10-22-801

ENVIRONMENTAL PROTECTION AGENCY

63912 9-26-80 / Gene-Tox Program, Conference, Washington,
D.C. (open), 12-3 through 12-5-80

72781 11-3-80 f Indoor Air Quality Research Needs, Leesburg,
Va. (Open), 12-3 through 12-5-80

73133 11-4-80 / National Air Pollution Contrbl Techniques
Advisory Committee, Raleigh, N.C. (open), 12-2 and
12-3-80

74772 11-12-80 / Science Advisory Board, Toxic Substdnces
Subcommittee. Washington D.C. (open); 12-2 and 12-3-80

73539 11-5-801 Science Advisory Board, Technology
Assessment and Pollution Control Committee, (closed),
Washington, D.C.' ,12-2-80

FEDERAL HOME LOAN BANK BOARD

73849 11-6-80 / Meeting, Washington, D.C. (open), 12-1,12-2,
and 12-3-80

GENERAL SERVICES ADMINISTRATION

National Archives and Records.Service--

74996 11-13-80 /'Preservation Advisory Committee, Steering
Subcommittee, New York, N.Y., (open), 12-4-80

HEALTH AND HUMAN SERVICES DEPARTMENT

Alcohol, Drug, Abuse, and Mental Health
Administration-

74776 11-12-80 / Mental Health National Advisory Council,
Rockville, Md. (open), 12-1 and 12-2-80

Food and Drug Administration-

75324 11-14-80 / Cardiovascular and Renal Drugs Advisory
Committee, Rockville, Md. (open), 12-1 and 12-2-80

75325 11-14-80 / Radiopharmaceutical Drugs Advisory
Committee, Rockville, Md. (open), 12-4 and 12-5-80

65676 10-3-80 / Technical Electronic Product Radiation Safety
Standards Committee, Rockville, Md. (open), 12-3 and
12-4-80
Human Development Set'vices Office-

75238, 11-14-80 / White House Conference on Aging, Technical
75328 Committee, Washington, D.C. (open), 12-1 and 12-2-80 (2

documents)

76516 11-19-80 / White House Conference on Aging, Technical
Committee'on Employment, Washington, D.C. (open), 12-
and 12-4-80
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76516 11-19-80 1 White House Conference on Aging, Technical
Committee on Family. Social Services and other Support
Systems. Washington. D.C. (open), 12-5 and 12-6-80

National Institutes of Health-

74064 11-7-80 / Board of Scientific Counselors of the National
Eye Institute, Bethesda. Md. (partially open), 12-1-80

68466 10-15-80 General Clinical Research Centers Committee,
Bethesda, Md. (open and closed), 12-1 and 12-2-80

74063 11-7-80 / Large Bowel and Pancreatic Cancer Review
Committee, Bethesda, Md. (partially open), 12-4 and
12-5-80

74063 11-7-80 / Microbiology and Infectious Diseases Advisory
Committee, Bethesda, Md. (partially open), 12-4-80

HOUSING AND URBAN DEVELOPMENT

72781 11-3-80 1 Indoor Air Quality Research Needs, Leesburgv
Va. (open), 12-3 through 12-5-80

IMMIGRATION AND REFUGEE POLICY, SELECT COMMISSION

75825 11-17-0/ Meeting, Irvington, Va. (closed), 12-5 and
12-6-80

INTERIOR DEPARTMENT

Land Management Bureau-

71437 10-28-80 / Carson City District Grazing Advisory Board,
Yerington, Nev. (open), 12-3-80

65049 10-1-80 Fairbanks District Advisory Council. Ft.
Wainwright, Alaska (open]. 12-2-80

71688 10-29-80 Grazing Advisory Board, Ely, Nev. (open),
12-3-80

71437 10-28-80 [ Lakeview District Advisory Council, Lakeview.
Oregon (open], 12-2-80

73807 11-6-80 / Las Cruces District Advisory Council. Las
Cruces, N. Mex. (open], 12-4-0

73808 11-6-80 / Outer Continental Shelf Advisory Board, Alaska
Regional Technical working Group Committee, Anchorage,
Alaska (open), 12-4 and 12-5-80

73802 11-6-80 / Roswell District Advisory Council. Rosi ell. N
Mex. (open), 12-2-80

73808 11-6-80 / Socorro District Advisory Council, N Me\, 12-3
and 12-4-80

National Park Service-

72299 10-31-80 1 Cape Cod National Seashore; off-road vehicle
use, availabiliq, of management analysis alternatix es,
Boston, Mass., 12-1-80, Eastham, Mass., 12-2-80 Ibuth
sessions open]

INTERNATIONAL DEVELOPMENT COOPERATION AGENCY

Agency for International Development-

76552 11-19-80 1 International Food and Agriculturdl
Development Board, Washington, D.C. (open . 12-3--80

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION
74797 11-12-80 I Aeronautics Advisory Committee, Inform-,l

Advisory Subcommittee, Hampton, Va, (open), 12-2 and
12-3-80

74797 11-12-80 / NASA Ad% isory Council, Subcommittee on
Aviation Safety, Moffett Field, C-lif. (open) 12-2 and
12-3-80

NATIONAL SCIENCE FOUNDATION

Ocean Science Advisor, Committe, Review of the
Biological Investigations of Hydrothermal Vents, Ad Hoc
Subcommittee, Washington, D.C. (closed), 12-1 and
12-2-80

NUCLEAR REGULATORY COMMISSION
76305 11-18-80 / Procedures and Administration Subcommittee,

Washington, D.C. (open), 12-(-80

76556 11-19-80 / Reactor Safeguards Advisory Committee,
Subcommittee on NRC Reactor Safety Research Prog~am,
Washington, D.C. (partially closed). 12-3-80

75305 11-18-80 / Reliability and Probabilistic AssessmEnt,
Subcommittee, Washington. D.C. (open). 12-3-60

OCEANS AND ATMOSPHERE NATIONAL ADVISORY
COMMIT'EE

76555 11-19-80 / Meeting, Washington D.C. (partially closed),
12-4 and 12-5-80

OCCUPATIONAL SAFETY AND HEALTH, NATIONAL
INSTITUTE

72781 11-3-80 Indoor Air Quality Research Needs, Leesburg,
Va. (open), 12-3 through 12-5-80

SMALL BUSINESS ADMINISTRATION

74803 11-12-0 / Small and Minority Business O;wnersjip
Adisory Committee. Las Vegas, Nev. (open). 12-3-&3

SOCIAL SECURITY NATIONAL COMMISSION
76555 11-19-80 / Meeting. Washington, D.C,. (open), 12-4 through

2I-G-80
STATE DEPARTMENT

75413 11-14-0 / International Investment. Technolo,y, and
Development Advisory Committee, Washington, D.C.
(open), 12-2-80

76564 11-19-80/ Private International Law Committee, Study
Group on International Child Abduction. San Francis:o,
Calif, (open). 12--0

TRANSPORTATION DEPARTMENT

Federal Aviation Administration-

75826 11-17-80 1 Hazardous materials safety, Silver Srn, Md.
(open], 12-3 through 12-5-80

70365 1023- 0 / High Altitude Pollution Program Scientific
Adsry Committee, Washington, D.C. (open. 12-3
through 12-5-80

75040 11-13-80 I Radio Technical Commission for Aeronautics
(RICA) Special Committee 139 on Airborne Equipm-nt
Standards for Microwave Landing System (NMS).
Washington, DC. (open), 12-a tI'rou;h 12-5-&3

Fcdcral Highway Administration-

75828 11-17-4A I National Advisory Committee on Outdloac
Ad% crtising and Motorist Information Chi cago. 111. (open),
12-4 and 12-5-8.)

Fedcral Railroad Administration-

70366 10-23-6a / Locomotive test program, Washington, D.C.
123--C3

National Highwsay Traffc Saftd, AdmnIstration-

59245 9-8--,0 I Aitomotive fuol economy contracts" co ,-dinntion
mr.t.r3, Arh'gton, Va. 12-1 and112-2-&J

Next Week's Public Hearings
COMMERCE DEPARTMENT
N ation! Oceanic and Atmosphere Administration-

67404 10-10-6')/ North Pacific Fishery Manae7.ment Canal,
Rcntori, Wash and Kodiak, Alaska. 12--&]

CONSUMER PRODUCT SAFETY COMMISSION

76018 11-17-. 3 / Coal and wozrl burnirg appliances,
pcrformance prw Isions and technical data suppli d to
consumer, Washington, D.C., 12-2-83

DEFENSE DEPARTMENT

Nasy Dqpartrmnt-
68704 10-1G-80 / Navy Discharge Review Board. Atlanta, Ga.,

New Orleans, La.: and Tampa, Fla., 12-1 thru 12--8)
6046 9-12-, / Naval Discharge Revisv; Bard: Atlanta. G.,

New Orleans, La.. and Tampa, Fla., 12-1 throu,-'a 12-15-63
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ENERGY DEPARTMENT
71498 10-28-80 / Coordinated State Grant Programs, San,

Francisco, Calif., 12-3 and 12-4-80
72733 11-3-80 / Medium Btu Industrial fuel gas demonstration

project Memphis, Tenn., 12-3-80
Economic Regulatory Administration -

70968 10-27-80 / Designing methods for distributing petroleum
during a shortage and selecting standby distribution.
mechanisms, Washington, D.C., 12-2-80
[See also 45 FR 63909, 9-26-80]

76214 11-18-80 / Petroleum allocation and price regulations;
crude oil entitlements, domestic price control access,
Wash., D.C.
[First published at 45 FR72552, 10-31-80]

74494 11-10-80 / Retailer price rule for motor gasoline. San
Fransico, Calif., 12-2-80
ENVIRONMENTAL PROTECTION AGENCY

72702 11-3-80 / Interstate air pollution abatement; sulfur dioxide
within the N.Y.-N.J.-Conn. metropolitan area; New York,
N.Y. 12-3 and 12-4-80

73521 11-5-80 / Vermont application for interim authorization,
Phase I; Hazardous Waste Management Program,
Montpelier, Vermont, 12-5-80
INTERIOR' DEPARTMENT
Fish and Wildlife Service-

68886 10-16-80 / Proposal to determine Borax Lake Chub to be
an endangered Species and Borax Luke, Harney Co.,
Oregon to be'its critical habitat, Burns, Oregon, 12-2-80

70198 10-22-80 / Proposed determination of critical habitat for
the Hawksbill Sea Turtle in Puerto Rico, Puerto Rico, 12-2
through 12-4-80.

70192 10-22-80 / Proposed listing with endangered status and
critical habitat for the Monito Gecko, Puerto Rico, 12-2
and 12-3-80
Land Management Bureau-

74074 11-7-80 / Consideration of draft environmenfal impact
statement on Energy Transportation Systems Inc., Various
cities in La., Ark., and Okla., 12-1, 12-3 and 12-4-80
Surface Mining Reclamation and Enforcement Office-

73512 11-5-80 / Abandoned Mine Lands-Reclamation Program,
Charleston, W. Va, 12-4-80

71371 10-28-80 / Abandoned Mine Lands Reclamation Program,
Zanesvile, Ohio, 12-1-80
INTERNATIONAL TRADE COMMISSION

70159 10-12-80 / Peanuts, shelled or not shelled, blanched, or
otherWise prepared or preserved (except peanut butter),
Washington, D.C., 12-1-80

LABOR DEPARTMENT
Pension & Welfare Benefit Programs Office-

74512 11-10-80 / Multiple employer pension plans; individual
benefit reporting aid recordkeeping; Washington, D.C.
12-4-80
NATIONAL TRANSPORTATION SAFETY BOARD

73832 11-6-80 / Pipeline accident investigation, Edgewood, Ky.,
12-2-80
NAVAJO AND HOPI INDIAN RELOCATION COMMISSION

76710 11-20-80 / Life estate leases, Rocky Ridge, Ariz., 12-6-80
NUCLEAR REGULATORY COMMISSION

72371 10-31-80 / Houston Lighting & Power Co. (Aliens Creek
Nuclear'Generating Station, Unit 1), environmental
matters, Houston, Text, 12-2 and (if necessary) 12-3-80
TRANSPORTATION DEPARTMENT
Federal Railroad Administration-

73847 11-6-80 / Consolidated Rail Corp. (Amtrak), 11-6-80
changed to 12-2-80
TREASURY DEPARTMENT
Internal Revenue Service-

65625 10-3-80 / Investment credit for energy property,
Washington, D.C., 12-4-80

List of Public Laws
Note: No public bills which have become law were received by the
Office of the Federal Register for inclusion in today's List of Public
Laws. A complete cumulative listing through Public Law 6.483 was
published in the Reader Aids section of the issue of Wednesday,
November 5,1980.
Last Current Listing October 24,1980

Documents Relating to Federal Grant Programs
This is a list of documents relating to Federal grant programs which
were published in the Fedeial Register during the previous week.

DEADLINES FOR COMMENTS ON PROPOSED RULES
77036 11-21-80 / USDA/FmHA-Community facility loans and

development grants for community domestic water and
waste disposal systems; comments by 1-21-81

76701 11-20-80 i WRG--Protection and management of historic
and cultural environment; comments by 1-12-81
APPLICATIONS DEADLINES

75731" 11-17-80 / Commerce/MBDA-Management and technical
assistance projects in San Francisco, apply by 12-10-80

77112 11-21-80 / ED-Minority Institutions Science Improvement
Program (MISIPJ; apply by 1-30 and 3-2-81

76505 11-19-80 ED-Organizational Processes in Education;
apply by 12-11-80 or 4-9-81

75746 '11-17-80 / ED-Women's Educational Equity Act Program,
development of educational material and model programs;
apply by 1-27-81

77139 11-21-80 / HHS/HDSO-Aging program, research
development projects; apply by 1-23--81

77144 11-21-80 / HHS/Secretary-Poverty Research Center,
grant applications; dpply by 1-30-81

76534 11-19-80 / HUD/CPD-Community Development Block
- Grant Program; extension to 11-3-80 of submission dates

for preapplications for Pittsburgh, Pa.
OTHER ITEMS OF INTEREST

76517 11-19-80 / HHS/Sec'y-Technical assistance
ddifionstration grants and contracts; delegation of
authority

767,16 11-20-80 / NSF-Improving Government regulations:
semiannual regulations agenda

THE FEDERAL REGISTER: WHAT IT IS
AND HOW TO USE IT

FOR: Any person who uses the Federal Register and
Code of Federal Regulations. '

WHO: The Office of the Federal Register.
WHAT: Free public briefings (approximately 2 /2 hours)

to present.
1. The regulatory process, with ajfocus on the

Federal Register syslem and the public's role
in the development of regulations.

,2. The relationship between Federal Register
and the Code of Federal Regulations.

3. The important elements of typical Federal
Register documents.

4. An introduction to the finding aids of the
FR/CFR system.

WHY: To provide the public with accesp to
information necessary to research Federal
agency regulations which directly affect
them, as part of the General Services
Administration's efforts to encourage public
participation in Government actions. There
will be no discussion of specific agency
regulations.

WHEN: December 5 and 19, January 16 and 30, at 0 a.m.
(identical sessions).

WHERE: Office of the Federal Register, Room 9409,
1100 L Street NW., Washington, D.C.

RESERVATIONS: Call King Banks, Workshop
Coordinator, 202-523-5235,


